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DECISIONS 


OF 


THE    SUPREME    COURT 


STATE  OF  ILLINOIS, 


OF  CASES  DETERMINED  AT 

NOVEMBER  TERM,  1861,  AT  MOUNT  YERNOK 


The  Ohio  and  Mississippi  Railroad  CoMPANY,Plain- 
tiff  in  Error,  v  Francis  Muhling,  Defendant  in 
Error.* 

ERROR  TO  CLINTON. 

The  responsibility  of  a  railroad  company  for  the  safety  of  its  passengers, 
does  not  depend  on  the  kind  of  cars  in  which  they  are  carried,  or  on 
the  fact  of  payment  of  fare  by  the  passenger. 

If  the  passenger  is  lawfully  on  the  cars,  the  company  is  bound  to  carry 
him  safely,  whether  he  has  paid  his  fare  or  not,  but  if  he  refuses  to  pay 
on  demand,  the  company  may  eject  him  from  the  train. 

The  defendant  in  error  sned  the  Ohio  and  Mississippi  Rail- 
road Company,  in  the  Circuit  Court  of  Clinton  county,  for 
injuries  received  on  one  of  the  trains  of  that  company. 

The  first  count  of  the  declaration  avers,  that  plaintiff  was  a 
work-hand  in  the  employ  of  the  defendant,  on  the  29th  of 
June,  1854,  and  was,  as  such  work-hand,  on  the  cars  of  de- 
fendant, to  be  safely  carried  from  Shoal  Creek  station,  in 
Clinton  county,  to  a  point  at  or  near  Carlyle  prairie,  in  said 

*  This  case  came  to  the  hands  of  the  Reporter  too  late  to  be  inserted  in 
its  proper  place,  in  volume  twenty-seven  of  these  Reports. 


10  MOUNT  YEKMW, 

Ohio  and  Mississippi  R.  R.  Co.  v.  Muliling. 

county.  Plaintiff  avers,  that  the  trestle  bridging  across  Shoal 
creek,  in  said  county,  was  built  in  so  unworkman-like,  insuffi- 
cient and  unsubstantial  a  manner,  that,  under  the  weight  of 
the  passing  cars,  the  bridge  gave  way  and  fell  while  the  plain- 
tiff was  on  board  said  cars,  and  said  cars  were  precipitated  to 
the  ground  below,  whereby  plaintiff  was  grievously  injured 
in  body  and  put  to  great  expense  for  cure,  and  disabled  for 
work  for  a  long  space  of  time. 

The  second  count  avers,  that  plaintiff  was  a  passenger  on 
the  cars  of  defendant  at  the  date  aforesaid,  to  be  securely 
carried  on  a  certain  journey,  to  wit,  from  said  Shoal  Creek 
station  to  the  end  of  the  track  of  the  railroad  at  or  near  Car- 
lyle  prairie,  in  said  connty.  Plaintiff,  as  in  first  count,  avers 
defective  bridging  or  trestle  work,  the  breaking  down  of  the 
work  under  the  burden  of  the  cars,  and  the  consequent  injury 
to  plaintiff. 

The  third  count  avers,  that  plaintiff  was  a  passenger  re- 
ceived by  defendant,  to  be  carried  safely  from  said  Shoal  Creek 
station,  in  Clinton  county,  to  a  point  east  of  Beaver  creek,  in 
said  county.  Plaintiff,  as  in  previous  counts,  avers  defective 
bridging  and  consequent  injury,  while  proceeding  from  said 
Shoal  Creek  station  to  the  end  of  the  track  of  said  railroad, 
in  Carlyle  prairie.  Plaintiff  says  he  sustained  damages  in  the 
sum  of  $25,000. 

The  case  came  finally  to  trial  at  June  term,  1858,  of  said 
court,  and  verdict  and  judgment  for  plaintiff  in  the  sum  of 
$1,500. 

On  the  trial,  Halthouse,  for  plaintiff,  testified,  that  he  came 
to  the  place  of  the  accident,  about  an  hour  after  it  occurred ; 
trestle  work  down,  and  four  or  five  platform  cars  loaded  with 
iron  down  off  the  track;  found  a  man's  hand  among  the  bars 
of  iron ;  saw  a  man  in  the  cars  covered  up,  that  he  took  to  be 
plaintiff. 

William  Young  testified,  that  he  was  on  the  train  at  the 
time  of  the  disaster,  28th  June,  1854.  Did  not  see  plaintiff 
on  the  train ;  was  on  the  tender  when  the  accident  occurred, 
and  jumped  off  and  ran  back;  saw  a  man  with  his  hand  cut 
off;   five  cars  off;  nineteen  men  on  the  train,   pretty  much 
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men  that  belonged  to  the  road  —  all  such,  as  far  as  witness 
knew.  At  that  time  the  passenger  cars  ran  east  from  Illinois- 
town  as  far  as  Trenton.  From  Trenton,  construction  cars  ran 
east  to  the  end  of  the  road.  Witness  was  then  in  the  employ 
of  defendant  as  carpenter.  The  company  took  passengers  at 
that  time  on  construction  train  for  pay.  The  trestle  work  was 
not  substantially  made ;  it  was  insecurely  constructed.  That 
train  put  off  a  reaper  at  Shoal  Creek.  Passengers  frequently 
passed  back  and  forwards.  I  went  to  Levi  Edmunds  imme- 
diately to  send  a  messenger  for  the  main  train.  In  crossing 
the  trestle  work,  the  engine  slacked  speed  and  ran  four  or  five 
miles  per  hour  at  a  safe  rate  and  cautiously.  Iron  was  de- 
livered by  the  cars  east  of  the  trestle  work  the  day  before. 
The  track  was  finished  one-quarter  of  a  mile  east  of  the 
trestle  work.  Witness,  and  several  hands,  were  on  their  way 
to  finish  the  trestle  work  at  Carlyle. 

B.  Rouse  said  he  lived  near  Shoal  Creek  station ;  plaintiff 
boarded  with  him  at  the  time  of  the  accident.  Plaintiff  was 
helping  the  engineer  when  they  were  surveying  the  road. 
Plaintiff  had  quit  work  for  the  company  two  weeks  before  the 
accident  because  they  would  not  pay  him.  Plaintiff  had  to 
go  to  Trenton,  and  the  cars  would  not  stop  as  they  came  back 
at  Shoal  Creek,  so  he  got  on  as  the  train  went  east.  They 
stopped  at  Shoal  Creek  as  the  train  went  east  and  put  off  a 
machine,  and  plaintiff  jumped  on  because  the  cars  would  not 
stop  when  returning  west.  Witness  loaned  him  money  to  pay 
his  passage.  People  had  to  pay  if  they  went  even  on  a 
hog  car.  Witness  before  paid  his  passage  and  freight  to 
Sugar  Creek,  and  they  left  him  at  McDonald's  shanty.  Two 
or  three  months  afterward,  plaintiff  paid  back  the  ten  dollars 
loaned.  Plaintiff  went  for  witness  to  get  flour  at  Trenton  or 
Summerfield.  He  gave  him  ten  dollars  to  pay  for  flour,  pas- 
sage and  freight.  The  grist-mill  at  Trenton  was  not  then 
finished.  Plaintiff  knew  at  the  time  that  the  train  would  not 
stop  for  passengers  on  its  return.  When  he  paid  him  the  ten 
dollars,  he  told  him  to  pay  for  the  flour  with  it ;  that  he  was 
to  get  it  at  Trenton,  Summerfield  or  Lebanon. 

F.    Wintig  said,  that  at  the  time  of  the  accident  he  went  to 
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Shoal  Creek.  When  he  got  there  the  cars  had  started;  saw 
plaintiff  on  the  train,  and  first  after  he  was  hnrt.  His  hand 
was  cut  off  near  the  wrist.  On  Sunday,  three  or  four  days 
before  he  was  hurt,  he  told  me  at  my  house  that  he  was  work- 
ing for  Brown  on  the  road. 

Garvin  testified,  that  after  the  track  was  completed  to  Car- 
lyle  prairie,  they  brought  passengers  there  who  got  to  Carlyle 
by  hacks. 

Dr.  Knapp  said,  he  was  called  to  see  plaintiff  after  the 
injury.     He  sustained  no  other  injury  except  losing  his  hand. 

This  was  all  the  evidence  given  for  plaintiff. 

Defendant  then  called  Levi  Edmunds,  who  said  the  accident 
happened  about  June  29,  1854.  "Was  at  the  scene  of  the 
disaster;  saw  Miles,  the  conductor,  and  plaintiff,  in  the  same 
box  car;  both  hurt.  I  got  there  half  an  hour  after  the  acci- 
dent. The  first  train  that  passed  over  the  trestle  work  was 
the  day  before;  it  took  over  a  shanty  and  some  iron  rails. 
The  second  train  must  have  passed  over  when  the  trestle 
work  fell  down.  Saw  plaintiff  drive  pegs  on  the  road  for 
Brown,  two  days  before  the  accident.  There  were  no  regular 
trains  beyond  McDonald's  shanty,  which  was  eight  or  nine 
miles  west  of  the  trestle  work.  The  hands  at  work  on  the 
road  were  taken  on  the  construction  trains  free. 

Miles  testified  that  he  was  conductor  on  the  train  at  the 
time  of  the  accident,  and  had  control  of  the  construction  train ; 
had  passed  over  the  trestle  work  but  once  before.  I  had  seen 
plaintiff  there  frequently  before  riding  to  and  from  his  meals. 
He  was  employed  as  axeman  on  the  road.  Did  not  know  he 
was  on  the  train  at  the  time  until  after  the  accident.  Supposed 
he  got  on  to  go  to  his  work  at  the  east  end  of  the  track.  We 
had  never  before  this  accident  taken  pay  for  passengers  beyond 
Shoal  Creek  station,  one  and  three-fourths  miles  west  of 
trestle  work.  I  saw  plaintiff  at  work  two  or  three  days  be- 
fore, under  Brown. 

Brown  testified,  that  he  was  employed  by  the  company  as 
leveler  of  the  track  of  the  road  at  and  before  the  accident. 
Plaintiff  worked  as  axeman  "from  the  last  of  May  until  the  27th 
of  June.     He  was  reported  as  having  a  chill  on  the  28th  of 
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June,  and  the  accident  happened  on  the  29th  of  June,  and 
plaintiff  drove  stakes  under  direction  of  witness  on  the  east 
end  of  the  track,  beyond  the  trestle  work,  on  the  27th  of  June, 
where  witness  was  engaged  when  the  accident  occurred. 

This  was  all  the  material  evidence  in  the  case. 

The  court  gave  the  following  instructions  for  plaintiff : 

1.  That  an  employee  is  entitled  to  recover  damage  against 
his  employer,  although  the  injury  of  which  he  complains  was 
caused  by  the  carelessness  or  negligence  of  another  employee, 
if  they  are  not  employed  in  the  same  line  of  business. 

2.  Although  the  jury  may  believe,  from  the  evidence,  that 
the  plaintiff  was  in  the  general  employ  of  the  company,  the 
defendant,  yet  if,  on  the  day  the  accident  happened,  he  was 
not  employed  for  the  company,  but  was  on  his  own  business 
or  that  of  another,  traveling  on  the  company's  cars,  he  is  in 
the  eye  of  the  law  a  passenger,  and  the  jury  must  find  for  the 
plaintiff  such  amount  as  they  think  will  compensate  him  for 
the  injury,  not  exceeding  $25,000,  if  they  are  satisfied  the 
accident  happened  by  the  carelessness  of  the  company  in  the 
construction  of  the  trestle  work,  without  any  negligence  on 
the  part  of  the  plaintiff. 

3.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  went  on  the  cars  as  a  passenger  expecting  to  pay  his 
fare,  it  matters  not  whether  he  paid  it  at  the  time  the  accident 
happened  ;  and  that  the  same  was  produced  by  the  negligent 
manner  of  constructing  the  trestle  work,  and  without  negli- 
gence of  the  plaintiff,  they  must  find  for  plaintiff  ;  and  if  they 
believe  that  the  said  accident  happened  through  the  careless- 
ness and  negligence  of  the  said  company,  then  in  that  case  the 
plaintiff  should  recover. 

That  it  does  not  matter  m  which  direction  plaintiff  started 
on  the  cars,  if  the  jury  believe,  from  the  evidence,  that  he 
was  on  the  car  as  a  passenger  on  his  own  business  or  that  of 
another,  and  unable  to  pay  his  passage,  if  the  accident  which 
injured  him  was  caused  by  the  negligence  of  the  company, 
and  not  caused  or  contributed  to  by  himself  at  the  time  it 
occurred. 

The  court,  for  defendant,  gave  the  following  : 
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The  court  is  requested  to  instruct  the  jury,  that  if  they' 
believe,  from  the  evidence,  that  the  plaintiff  was  not,  at  the 
time  of  the  accident,  a  passenger  on  the  cars,  but  was  a 
laborer  for  defendant,  going  to  his  work  at  the  end  of  the 
track,  or  riding  on  the  cars  without  pay,  or  being  liable  to 
pay,  then  the  jury  should  find  for  the  defendant. 

Unless  the  jury  is  satisfied,  by  the  evidence,  that  the  plain- 
tiff, as  he  alleges  in  his  declaration,  was  a  passenger  on  the 
cars  for  reward  paid,  or  to  be  paid,  then  the  jury  is  bound  to 
find  for  defendant. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  got 
on  the  cars  to  go  west  and  not  east,  as  stated  in  the  declaration, 
then  they  should  find  for  the  defendant.     (Refused.) 

If  the  jury  believe,  from  the  evidence,  that  B.  Rouse,  a 
witness  for  plaintiff,  swore  falsely  that  the  plaintiff  was  not  in 
the  employ  of  defendant  for  two  weeks  before  the  accident 
happened,  knowing  the  contrary  was  true,  then  the  jury  may 
disregard  the  remainder  of  his  evidence  ;  but,  nevertheless, 
the  credibility  of  said  witness  is  a  proper  matter  for  them  to 
weigh  ;  if  they  believe  any  part  of  his  evidence  true,  they 
may  give  it  credit. 

If  the  jury  believe,  from  the  evidence,  that  the  injury  done 
plaintiff  arose  in  part  from  his  own  negligence  at  the  time, 
which  caused  the  injury,  then  they  are  bound  to  find  for 
defendant. 

Unless  plaintiff  has  proved  such  a  case  substantially  as  is 
alleged  in  his  declaration,  the  jury  are  bound  to  find  for 
defendant. 

After  verdict,  defendant  moved  for  new  trial,  because  ver- 
dict was  contrary  to  law  and  evidence,  and  because  the  court 
gave  improper  instructions  for  plaintiff,  and  refused  proper 
ones  for  defendant. 

The  court  overruled  motion  for  new  trial,  and  defendant  at 
the  time  excepted. 

The  errors  assigned  are  : 

1.  The  verdict  is  without  evidence.  There  is  no  proof 
that  the  defendant,  the  Ohio  and  Mississippi  Railroad  Com- 
pany, was  possessed  of,  or  the  owner  of  the  railroad  and  loco- 
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motives  and  cars  thereon,  or  that  they  owned  the  road,  or  had 
built  the  bridge  or  owned  it,  or  had  anything  to  do  with  the 
road  ;  or  that  those  managing  the  train  wTere  employed  by,  or 
were  agents  and  employees  of  the  Ohio  and  Mississippi  Rail- 
road Company  :  no  proof  that  the  injury  occurred  in  Clinton 
county,  in  Illinois,  or  anywhere  else. 

2.  The  proof  fails  to  support  material  averments  in  the 
declaration  as  to  the  direction  of  the  journey  the  plaintiff  was 
taking,  and  as  to  his  being  a  passenger. 

3.  The  proof  shows  overwhelmingly  that  plaintiff  was  a 
servant  in  the  common  business  of  constructing  and  main- 
taining a  railroad.  The  verdict  is,  therefore,  contrary  to  the 
evidence,  and  also  contrary  to  law. 

4.  The  verdict  was  contrary  to  instructions.  The  first  in- 
struction, the  second,  and  the  last,  for  defendant,  should  have 
secured  a  verdict.  The  first  and  second  grew  directly  out  of 
the  evidence,  and  were  supported  by  it. 

5.  The  first  instruction  for  plaintiff  is  not  the  law.  The 
fourth  instruction  for  plaintiff  was  erroneous,  and  calculated 
to  mislead  the  jury,  and  divert  their  attention  from  the  conflict 
between  the  declaration  and  proof, 

6.  The  court  erred  in  refusing  the  third  instruction  for 
defendant.  It  was  a  material  averment  in  the  declaration 
that  plaintiff  was  going  to  Carlyle  prairie. 

7.  The  court  therefore  erred  in  overruling  the  motion  for 
a  new  trial,  and  in  entering  judgment  on  the  verdict. 

8.  The  plaintiff  does  not  aver  in  his  declaration  care  and 
no  want  of  prudence  on  his  part,  and  the  proof  shows  that  he 
himself  assumed  manifest  risk  in  mounting  a  construction 
train  and  exposing  himself  to  probable  danger.  The  judg- 
ment should  be  reversed  for  the  above  reasons,  and  because 
there  is  no  allegation  and  no  proof  that  those  who  built  the 
bridge  were  incompetent,  or  that  defendant  knew  that  they 
were,  or  that  the  bridge  was  insecure  and  insufficient,  or  that 
defendant  but  for  neglect  might  have  known  it. 

William  Holmes,  for  Plaintiff  in  Error. 
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The  case  must  be  considered  under  two  aspects  :  1.  The 
right  of  the  plaintiff  to  recover,  if  he  was  a  servant  of  the 
company  ;  2.  Whether  he  has  established  his  cause  of  action 
if  he  was  a  passenger. 

The  latter  point  will  be  considered  first. 

I.  In  order  to  recover  as  a  passenger,  he  must  prove  his 
case.  He  must  make  out  a  proper  case  in  his  declaration, 
and  he  must  support  it  by  proper  evidence  in  all  material 
points.  He  cannot  make  out  one  case  in  his  pleadings,  and 
recover  upon  another  made  in  proof.  Especially  must  he 
prove  as  well  as  aver,  whatever  goes  to  the  gist  of  the  action. 
He  must  prove  that  he  was  a  passenger.  He  must  prove  that 
the  defendant,  the  railroad  company,  was  possessed  of,  or  the 
owner  of  the  railroad  and  locomotives  and  cars  thereon,  and 
that  they  had  built  the  bridge  or  owned  it,  and  were  in 
control  of  the  road  and  trains  generally,  either  through  them- 
selves or  agents,  and  that  those  managing  the  train  were 
employed  by,  or  were  the  agents  and  employees  of  the  Ohio 
and  Mississippi  Railroad  Company.  There  are  material  alle- 
gations on  these  points  in  the  declaration,  and  they  must  be 
proved,  otherwise  the  plaintiff  cannot  recover.  Illinois  Cen- 
tral R.  R.  Go.  v.  Cox,  21  111.  20  ;  Moss  v.  Johnson,  22  111. 
633  ;  Ohio  and  Mississippi  Railroad  Go.  v.  Brown,  23  111. 
94  ;  1  Chitty,  1,  59,  379  ;  Stephen's  pi.  302,  325  ;  Gould's 
PL,  ch.  4,  sees.  7,  13. 

There  is  a  failure  in  proof  of  the  above  points.  In  no  way 
has  the  plaintiff  in  his  proof  connected  the  defendant  with 
the  railroad,  or  trains,  or  that  defective  bridge,  ner  has  he 
proved  that  any  superintendent  or  contractor  or  workman  of 
defendant  built  the  bridge,  as  alleged,  insecurely  and  unsub- 
stantially. 

It  should  be  noticed  here  that  plaintiff  has  not  supported 
his  repeated  averments  as  to  the  direction  of  the  journey  he 
was  taking.  He  has  by  his  particularity  and  repetition  of  the 
description  of  his  destination,  made  the  averments  on  this 
point  material.  He  seeks  in  his  proof  to  make  it  appear  that 
he  was  going  in  another  direction.     This  matter  becomes  im- 
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portant  in  connection  with  the  inquiry  to  be  considered  below 
■ —  whether  or  not  he  was  a  passenger  or  servant. 

Plaintiff  also  fails  to  support  his  allegation  that  he  was  a 
passenger.  The  only  witness  on  this  point  is  Bernard  Rouse. 
His  testimony  is  contradicted  by  four  witnesses,  one  of  them 
his  own  witness.  Contrasting  the  testimony  of  Rouse  with 
the  thrice-repeated  declaration  of  plaintiff  that  he  was  going 
to  Carlyle  prairie,  it  can  scarcely  be  doubted  that  the  evidence 
was  suborned  for  the  purpose  of  evading  the  principle  pro- 
tecting the  master  in  such  cases.  On  the  train  were  nineteen 
fellow-workmen  of  plaintiff.  He  does  not  produce  one  of 
them  to  support  Rouse.  The  testimony  of  the  conductor  is, 
that  never  had  they*  carried  passengers  beyond  Shoal  Creek 
station,  nearly  two  miles  west  of  the  point  where  the  cars  fell 
through  the  bridge.  There  is  no  proof  that  there  were  any 
passengers  on  the  train.  It  was  a  construction  train,  loaded 
with  iron.  But  one  train  had  ever  crossed  the  bridge  in 
question  before.  There  is  no  proof  that  plaintiff  paid  any 
fare,  or  offered  to  pay  any.  The  train  was  in  fact,  as  proved, 
composed  of  platform  cars  loaded  with  iron,  and  about  twenty 
work-hands,  proceeding  upon  the  cars  to  their  work.  Taking 
these  facts,  in  connection  with  the  declaration  of  plaintiff,  that 
he  was  going  to  Cariyle  prairie,  and,  as  alleged  in  his  first 
count,  that  he  was  going  as  a  work-hand,  there  can  be  no 
doubt  that  plaintiff  lias  failed  to  prove  that  he  was  a  passenger. 

The  testimony  of  Rouse  on  this  point  was  an  after-thought, 
contradicting  the  declaration,  false,  and  doubtless  known  to  be 
false,  for  he  must  have  known  that  he  testified  falsely  when 
he  said  that  plaintiff  had  left  the  employ  of  the  company  two 
weeks  before  the  accident.  An  examination  of  the  evidence 
will  convince  any  one  of  this.  As  an  injured  passenger,  then, 
plaintiff  has  not  made  out  such  a  case  as  entitles  him  to  a 
recovery. 

II.  Has  he  made  out  a  case  as  a  work-hand,  such  that  he 
can  recover  ? 

That  he  was  a  servant  employed  in  the  business  of  con- 
structing the  railroad  cannot  be  doubted.  Four  witnesses 
swear  that  he  was  a  servant  engaged  in  certain  work  on  the 
2— 3Uth  III. 
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road  —  they  saw  him  at  work  two  days  before  the  accident , 
One  of  his  own  witnesses  swears  that  he  told  him  he  was  at 
work  on  the  road  the  Sunday  before.  Brown,  who  employed 
him,  said  that  lie  was  at  work  two  days  before  —  that  the  day 
before  he  was  reported  to  him  sick  with  chills ;  and  it  is  reason- 
able to  suppose  that  when  he  appeared  on  the  day  of  the 
accident  with  his  fellow-workmen  on  the  train,  he  had  come 
out  to  go  to  work  up  the  road.  His  declaration  supports  this 
presumption,  in  the  three  counts.  In  one  of  the  counts  he 
says  he  was  going  as  a  work-hand,  and  he  doubtless  told  the 
truth  when  he  so  declared.  He  says,  in  the  three  counts,  he 
was  going  east  of  Shoal  Creek,  to  the  very  spot  where  he  had 
been  at  work,  and  where  his  fellow- workmen  were  thus  en- 
gaged. If  he  was  in  fact  going  elsewhere  —  if  he  was  going 
to  Lebanon,  or  Summerfield,  or  Trenton,  it  was  easy  and  most 
natural  that  he  should  say  so.  The  fact  that  he  does  not  so 
say,  taken  in  connection  with  other  testimony,  suggests  that 
Rouse  is  not  to  be  believed,  and  that  plaintiff  was  a  servant, 
and  received  his  injury  while  in  the  common  business  of  his 
employer. 

Can  he  recover  for  injuries  received  through  the  careless- 
ness or  negligence  of  his  fellow-servants  \ 

On  this  point  the  general  principle  is  settled,  that  in  such 
cases  the  master  is  not  liable.  The  English  courts,  those  of 
Vermont,  Massachusetts,  Connecticut,  New  York,  Pennsyl- 
vania, South  Carolina,  Georgia,  Louisiana,  and  Illinois,  support 
it.  This  court,  in  Illinois  Central  Railroad  Co.  v.  Cox,  21 
111.,  and  in  Moss  v.  Johnson,  22  111.,  has  considered  this  doc- 
trine elaborately,  sustaining  it  by  just  reasoning,  and  with 
copious  references  to  English  and  American  authorities,  and 
the  question  is  therefore  not  debatable  here. 

The  exceptions  to  the  doctrine,  or  limitations  upon  it,  are  : 
when  there  has  been  fault  on  the  part  of  the  master  in  the 
selection  of  his  servants,  or  continuance  of  them  in  service 
after  their  incompetency  was  known,  and  also  in  employing 
unsafe  machinery,  etc.,  knowingly. 

But  the  general  doctrine  is,  that  the  servant  voluntarily  and 
with  his  eyes  open  enters  the  service  and  assumes  all  the  risks 
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incident  to  the  service,  and  this  includes  all  the  hazards  to 
which  he  is  exposed — an  insecure  and  imperfect  road,  defective 
machinery,  unsubstantial  bridging,  and  negligence  of  fellow- 
servants. 

A  limitation  has  been  attempted  to  put  upon  this  doctrine 
in  two  particulars,  to- wit: 

1.  "When  the  servants  are  in  different  grades  of  service — 
one  subordinate  to  another;  or  in  different  departments  of  the 
business.  But  the  effort  to  make  the  distinction  has  met  with 
no  favor  in  the  courts.  On  this  point  see  Murray  v.  South 
Carolina  Railroad  Co.,  1  McMullan,  250;  FarwelVs  Case,  in 
4  Metcalf,  60;  Hutchinson 's  Case,  5,  Exch.  341;  Wigmore  v. 
Jay,  ib.  352;  Wiggell  v.  Fox,  36  L.  &  E.  486;  Albro  v.  Aga- 
wam  Canal  Co.,  6  Gush.  75;  Gilshannon  v.  Stony  Brook 
Railroad  Co.,  10  Oush.  228 ;  Sherman  v.  Rochester  and  Syra- 
cuse Railroad  Co.,  15  Barbour,  574;  Scott  v.  Mayor  of  Man- 
chester, 38  L.  &  E.  477;  Honner  v.  Illinois  Central  Railroad 
Co.,  15  111.  550;  Illinois  C entral  Railroad  v.  Cox,  21  111.  20. 

2.  When  there  is  defective  machinery,  or  bridges,  or  the 
like.  The  doctrine  on  this  subject  is  settled  too.  The  above 
cases  of  Honner  and  Moss,  decided  by  this  court,  fully  dispose 
of  the  question.  The  master  does  not  warrant  the  seaworthi- 
ness of  a  ship,  nor  the  perfection  of  his  carriages,  or  cars,  or 
machinery,  or  bridges  or  scaffoldings.  He  is  liable  only  in 
the  event  of  his  knowledge  of  the  defects,  and  the  ignorance 
of  them  by  the  servant.  If  both  know  the  defects,  the  master 
is  not  liable.  If  the  defects  are  secret,  and  unknown  to  master 
and  servant,  the  former  is  not  liable.  If  they  are  patent,  the 
servant  may  know  them  as  well  as  the  master,  and  if  he 
chooses  to  remain  in  the  service  notwithstanding,  he  must 
bear  all  consequences.  On  this  subject  see  cases  of  Ilonnell 
v.  Illinois  Central  Railroad,  15  111.  550;  Moss  v.  Johnson, 
22  111.  Ill;  Couch  v.  Steel,  24  L.  &  E.  77;  Skip  v.  Eastern 
County  Railroad  Co.,  24  L.  &  E. ;  Wigmore  v.  Jay,  5  Exch. 
352;  Pierce  on  Railroads,  294;  McMillan  v.  Sar.  and  Wash. 
Railroad  Co.,  20  Barbour,  450 ;  Noyes  v.  Smith  and  Lee,  2 
Williams  (Yt.  E.)  59;   Friestley  v.  Fowler,  3  M.  &  W.  1. 
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It  is  important  to  remark  in  this  connection  that  knowledge 
must  be  averred  and  proved.     The  above   cases  support  this. 

In  this  case  the  plaintiff's  declaration  is  defective  in  proper 
averments  as  to  the  known  insecurity  of  the  bridge,  or  the 
known  incompetency  and  unfitness  of  the  builder  of  the  bridge, 
and  there  is  no  proof  on  the  subject.  It  is  neither  averred 
nor  proved  that  any  blame  attaches  to  the  company,  except 
for  the  naked  fact  that  the  bridge  proved  frail.  But  this  of 
itself  proves  no  incompetency  in  the  builder,  or  fault  in  his 
selection. 

Moreover,  the  plaintiff  knew  the  character  of  the  bridge — 
he  was  a  workman  in  the  common  employment  of  building 
the  road,  and  daily  saw  the  work.  He  knew  the  bridge  was 
just  erected — that  one  train  only  had  crossed  it — it  was  at  his 
option  to  cross  it  or  not — he  could  have  left  the  service  if  he 
pleased.  But  he  assumes  the  risk  of  mounting  a  construction 
train,  on  a  platform  car  loaded  with  iron,  and  thus  mounted 
proceeds  to  cross  the  bridge.  If  it  proved  insecure,  he  must 
bear  the  consequences  alone. 

The  instructions  for  the  defendant  were  well  supported  by 
evidence,  and  should  have  secured  a  verdict.  Plaintiff  evi- 
dently was  not  a  passenger,  but  a  laborer;  he  paid  no  fare, 
and  was  liable  to  pay  none.  Rouse  undoubtedly  swore  falsely 
— the  plaintiff  incurred  injury  through  his  own  negligence, 
and  this  defeats  his  recovery  even  if  he  were  a  passenger. 
He  did  not  prove  such  a  case  as  he  made  in  his  declaration. 

Clearly,  the  first  instruction  for  the  plaintiff  was  not  the  law. 
The  many  cases  cited  above  show  that  it  makes  no  difference 
though  the  servant  injured  is  subordinate,  or  in  a  different 
department  of  labor  from  that  of  the  servants  through  whose 
carelessness  he  is  injured. 

The  fourth  instruction  was  erroneous.  The  plaintiff  by  his 
pleading  had  made  the  direction  of  his  journey  material.  And 
for  the  same  reason  it  was  error  to  refuse  the  third  instruction 
for  the  defendant.  The  jury  were,  by  the  fourth  instruction 
for  plaintiff,  and  the  refusal  of  the  third  for  defendant,  misled, 
and  diverted  from  considering  the  manifest  conflict  between 
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the  declaration  and  proof.  The  declaration  of  the  plaintiff 
and  the  testimony  of  four  witnesses  agree,  and  render  incred- 
ible the  testimony  of  Rouse,  whose  testimony  traverses  the 
declaration,  and  yet  is  put  forward  as  the  main  ground  for  a 
recovery. 

The  negligence  of  the  plaintiff,  his  own  want  of  care,  the 
hazard  he  assumed,  put  him  in  such  fault  that  he  cannot 
recover,  either  as  passenger  or  servant.  If  he  was  a  passenger, 
he  with  his  eyes  open  chose  a  construction  train,  and  mounted, 
not  the  box  car  in  the  rear,  but  a  platform  car  loaded  with 
iron.  He  proceeded  to  travel  over  a  new  and  unfinished  road, 
and  over  a  bridge  traversed  only  once  before.  His  position 
was  one  of  extraordinary  danger  in  case  of  accident,  and  he 
took  it  for  himself. 

The  decisions  of  this  court  are  numerous  on  the  subject  of 
injuries  by  reason  of  negligence.  And  the  doctrine  is,  that 
to  maintain  an  action  for  negligence  there  must  be  fault  on  the 
part  of  the  defendant,  and  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff.  Galena  and  Chicago  Railroad  Co.  v.  Jacobs, 
20  111.  478 

As  to  whether  the  plaintiff,  though  a  servant,  was  to  be 
regarded  as  a  passenger  while  riding  on  a  car  to  his  work,  see 
Gilshannon  v.  Stony  Brook  Railroad  Co.,  10  Cush.  228. 

Upon  motion  the  court  should  have  set  aside  the  verdict 
and  granted  a  new  trial.  The  judgment  of  the  Circuit  Court 
should  be  reversed. 

Gustavus  Koskner,  for  Defendant  in  Error. 

The  plaintiff  in  error  insists  that  Muhling  cannot  recover, 
because  it  is  clearly  proven,  as  he  says,  that  Muhling  was  a 
laborer  in  the  employ  of  the  company,  when  the  accident 
happened. 

The  point  does  not  really  arise  on  the  record.  The  first 
count  of  the  declaration  sets  out  that  Muhling  was  a  laborer 
for  the  company;  and  the  other  material  allegations  of  own- 
ership of  road,  negligence  in  building  a  certain  trestle  work, 
and  injury  to  Muhling  in  consequence  of  such  neglect.      To 
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this  declaration  the  company  pleaded  the  general  issue,  deny- 
ing the  facts,  but  admitting  the  legal  responsibility  of  the 
defendants  if  the  facts  were  proven,  and  so  waiving  the 
question  as  to  whether  an  employee  can  recover  from  the 
common  principle  on  account  of  neglect  in  co-laborers. 

~No  motion  in  arrest  of  judgment  was  made,  nor  is  error 
assigned  on  the  insufficiency  of  the  declaration.  If  such 
motion  had  been  made,  or  such  error  had  been  assigned,  it 
would  not  have  availed,  there  being  other  good  counts  in  the 
declaration. 

The  first  count,  according  to  the  admission  of  the  counsel 
for  the  company,  is  fully  proven  as  respects  the  fact  of  Muhling 
being  a  servant  of  the  company.  All  other  material  allega- 
tions are  fully  proven.  The  legal  question  which  he  seeks  to 
raise  does  not  present  itself  at  all. 

Independent  of  the  pleadings  in  the  case,  the  instructions 
asked  by  Muhling' s  counsel  in  the  court  below  were  all  proper, 
and  were  properly  given.  The  first  is  really  the  only  one 
complained  of,  and  it  is  in  strict  accordance  with  the  views 
expressed  by  this  court.  15  111.  550;  21  111.  20.  See  also, 
Story  on  Agency,  sec,  453,  f. 

In  the  latter  case,  several  instructions  containing  the  prin- 
ciple that  servants  may  sue  the  master  for  acts  of  co-servants, 
if  they  are  in  different  lines  of  employment,  are  expressly 
approved  by  this  court. 

The  decisions  in  Scotland,  Indiana,  Ohio,  Louisiana,  are 
nowhere  overruled  by  this  court,  and  rest  on  common  sense 
and  common  justice,  though  the  present  case  is  sustained 
without  any  reliance  on  the  doctrine  "respondeat  superior." 

The  second  point  made  by  the  plaintiff  in  error  is,  that 
under  the  second  and  third  counts  of  the  declaration,  Muhling 
was  not  a  "passenger"  and  under  the  same  head  it  is  intimated 
more  than  insisted,  that  even  if  he  had  proved  himself  a 
passenger,  he  could  not  recover  because  he  was  guilty  of  neg- 
lect himself.  These  are  all  questions  of  fact.  I  contend  that 
the  proof  is  clear  and  beyond  dispute  under  these  counts,  that 
he  was  a  passenger,  and  I  must  refer  to  the  written  argument, 
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where  the  evidence  is  pointed  out.  Rouse  testifies  to  it  posi- 
tively, and  he  is  not  contradicted  in  any  material  point,  but 
rather  supported  by  several  witnesses. 

No  negligence  is  proven  on  the  part  of  Muhling,  which 
could  in  the  slightest  degree,  have  been  instrumental  in 
breaking  down  the  trestle  bridge  over  Shoal  creek,  and  pro- 
ducing his  injury. 

Walker,  J.  The  evidence  shows  that  defendant  in  error, 
when  he  received  the  injury,  was  going  from  his  residence  to 
Trenton  or  Summerfield,  to  purchase  flour.  He  was  in  the 
pursuit  of  his  own  business,  and  not  that  of  the  company. 
Whatever  might  have  been  his  former  relations  with  the 
company,  he  was  then  engaged  in  his  own  business.  He  was 
at  that  time  in  the  situation  of  any  other  stranger  to,  or 
passenger  upon  the  road,  liable  to  no  greater  burthens,  nor 
entitled  to  more  privileges,  than  any  other  passenger  similarly 
situated.  lie  had  no  control  over  the  running  of  the  train, 
was  not  then  engaged  in  the  business  of  the  company,  and 
was,  as  far  as  this  record  discloses,  free  from  all  negligence, 
and  was  in  no  wise  responsible  for  the  injury,  nor  did  his  con- 
nection with  the  road  in  the  remotest  degree  contribute  to  the 
misfortune. 

The  evidence  clearly  shows,  that  this  trestle  bridge  was 
imperfectly  and  insecurely  constructed.  This  is  not  contro- 
verted. It  must  then  follow,  that,  as  the  injury  was  produced 
by  the  insufficient  structure  made  by  the  company,  and  with- 
out any  fault  of  plaintiff  in  error,  the  company  should  be 
responsible. 

It  is,  however,  urged  that  the  plaintiff  had  paid  nothing  for 
his  passage.  This  can  make  no  difference,  as  the  company 
had  the  right  to  demand  the  fare  at  the  time  he  came  upon 
the  road,  and  upon  failing  to  pay,  might  have  put  him  from 
the  cars.  Or  they  might  have  afterwards  collected  it,  or,  if 
the  company  was  indebted  to  him,  as  the  evidence  tends  to 
'mow,  they  could  have  deducted  it  from  that  indebtedness. 
But  even  if  they  were  carrying  him  gratuitously,  it  could 
make  no  difference.     Gillenwater  v.  Madison  and  Indian- 
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apolis  Railroad  Co.,  5  Ind.  R.  339;  P.  &  B.  B.  R.  Co.  v. 
Derby,  14  Howard,  468.  When  a  person  is  upon  a  train, 
nnder  such  circumstances,  the  only  inquiry  is,  whether  he  was 
lawfully  there,  and  not  whether  he  had  paid  his  money  for 
the  privilege.  So  that,  in  point  of  fact,  it  can  make  no  differ- 
ence in  this  case,  whether  plaintiff  in  error  had  paid  for  his 
passage,  or  whether  he  was  there  by  permission,  to  be  carried 
without  compensation,  as  it  does  not  appear  that  it  was  unlaw- 
ful. The  evidence  shows,  that  the  road  had  been  carrying 
passengers  for  pay  on  their  construction  trains,,  and  they  must 
be  held  to  the  same  degree  of  diligence,  with  that  character 
of  train  as  with  their  regular  passenger  coaches,  for  the  safety 
of  the  persons  and  lives  of  their  passengers.  Chicago  and 
Burlington  Railroad  Co.  v.  Hazzard,  26  111.  373. 

In  view  of  the  whole  of  the  evidence  in  this  case,  the  com- 
pany must  be  held  liable  for  the  injury.  The  evidence 
warrants  the  verdict,  and  as  no  error  is  perceived  in  this  record, 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Augustus  E.  Harmon,  Plaintiff  in  Error,  v.  Alon/zo 
Campbell,  Defendant  in  Error.* 

ERROR  TO  CHAMPAIGN. 

The  indorsement  on  the  summons  in  this  case  was  as  follows:  "Served 
this  writ  on  the  within  named  Augustus  E.  Harmon,  by  delivering  a  true 
copy  of  this  with  him,  at  his  office  or  place  of  business,  in  person,  by  de- 
livering  a  copy  thereof  to  him,  the  16th  day  of  March,  1861."  This  is  a 
sufficient  return. 

When  a  decree  fro  confesso  has  been  entered  after  default,  the  defendant 
cannot  make  any  objection  that  the  proof  does  not  sustain  the  allega- 
tions of  the  bill.  The  allegations  are  taken  as  confessed,  and  the  court 
may  enter  the  decree  without  proof. 

Defendant  in  error  filed  a  bill  in  chancery  in  Champaign 
Circuit  Court,  at  April  term,  1861,  against  said  plaintiff  in 
error,  to  foreclose  a  mortgage  alleged  to  have  been  executed 
by  said  Harmon  to  said  Campbell,  to  secure  purchase  money 
for  land  described  in  said  mortgage. 

A  rule  was  taken  by  said  Campbell  at  said  April  term  upon 

*  This  case,  and  the  two  following,  are  printed  out  of  their  proper  place 
here,  from  not  having  sooner  come  to  the  hands  of  the  Reporter. 
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said  Harmon,  to  answer  said  bill  of  complaint  by  Thursday 
morning  of  second  week  of  said  court,  when  said  Harmon  not 
appearing  to  said  cause,  was  defaulted,  and  a  decree  pro  con- 
fesso  entered. 

The  return  of  the  sheriff  endorsed  upon  the  summons  in  the 
cause  is  as  follows  : 

"  Served  this  writ  on  the  within  named  Augustus  E.  Harmon,  by  deliver- 
ing a  true  copy  of  this  with  him,  at  his  office  or  place  of  business,  in 
person,  by  delivering  a  copy  thereof  to  him,  the  16th  day  of  March,  1861. 

R.  C.  WRIGHT,  Sheriff. 

McD.  Fitzgerald,  Deputy." 

The  bill  recites  the  giving  of  the  mortgage,  and  several 
notes,  by  said  Harmon  to  said  Campbell,  alleges  that  one 
note,  the  last  one  falling  due,  is  unpaid,  and  asks  for  a  decree 
of  foreclosure  for  the  payment  of  same.  The  bill  alleges,  that 
on  the  31st  day  of  May,  1858,  said  Harmon,  being  indebted, 
etc.,  executed  said  mortgage,  upon  condition  that  he  pay  the 
sum  of  $3,200  according  to  the  effect  of  five  notes,  the  last 
one  falling  due  January  1,  1861,  for  $750,  with  ten  per  cent, 
interest.  The  bill  does  not  give  the  date  of  said  note.  The 
mortgage  describes  it  as  bearing  date  May  31,  1858.  The 
mortgage  is  filed  with  the  bill,  and  made  part  of  the  same,  as 
exhibit  "  A."  At  the  time  of  filing  said  bill  and  mortgage, 
said  Campbell  filed  a  note  with  said  papers  in  these  words  : 

"  $750. 

For  value  received,  I  hereby  promise  to  pay  Alonzo  Campbell,  or 
bearer,  seven  hundred  and  fifty  dollars,  January  first,  1861,  with  interest 
at  10  per  cent.  A.  E.  HARMON." 

West  Urbana,  June  1st,  1858. 

O.  F.  Harmon,  for  Plaintiff  in  Error. 

This  return  does  not  show  how  service  was  made,  nor  when. 
It  is,  therefore,  void  for  uncertainty.  The  date  may  show  the 
date  of  service,  or  date  of  return.      1  Scam.  239;  24  111.  227. 

The  bill  does  not  recite  the  filing  of  this  or  any  other  note, 
and  makes  no  allusion  to  it  as  an  exhibit  or  otherwise. 

The  decree  recites  non-payment  of  a  note  for  $750,  due 
January  1,  1861,  dated  June  1,  1858,  with  ten  per  cent,  in- 
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terest,  and  gives  a  decree  for  payment  of  same,  or  sale  of 
mortgaged  premises. 

This  was  error;  because,  1st,  There  is  no  allegation  in  the 
bill  that  there  was  a  mistake  in  the  date  of  said  note  filed  with 
said  mortgage,  nor  that  said  note  was  the  one  intended  by  the 
parties  to  be  secured  by  said  mortgage.  2nd,  Every  material 
fact  which  the  plaintiff  means  to  offer  in  evidence,  ought  to 
be  stated  in  the  bill;  otherwise  complainant  will  not  be 
permitted  to  offer  any  evidence  of  such  fact.  Story's  Eq. 
Pleading,  sec.  28 ;   6  Johns.  564. 

It  has  been  decided  in  several  cases  in  this  court,  that  a 
complainant  must  recover  in  the  case  made  by  his  bill,  and  he 
cannot  be  permitted  to  state  one  case  in  the  bill,  and  make 
out  a  different  one  in  the  proof.  The  allegations  and  proof 
must  correspond — mutually  supporting  each  other.  Although 
a  good  case  may  appear  in  the  evidence,  yet  if  it  is  variant 
from  the  one  stated  in  the  bill,  the  bill  must  be  dismissed. 
Rowan  v.  Bowles,  21  111.,  17,  and  cases  there  cited. 

Terry,  for  Defendant  in  Error. 

Caton,  C.  J.  This  was  a  bill  to  foreclose  a  mortgage 
which  was  taken  for  confessed,  and  a  decree  rendered  accord- 
ing to  the  prayer  of  the  bill.  The  first  objection  made,  is  to 
the  service  of  the  process.  The  return  is  in  these  words: 
"Served  this  writ  on  the  within  named  Augustus  E.  Harmon, 
by  delivering  a  true  copy  of  this  with  him,  at  his  office 
or  place  of  business,  in  person,  by  delivering  a  copy  thereof 
to  him,  the  16th  day  of  March,  1861."  The  objection  taken 
is,  that  the  return  does  not  show  that  the  date  given  was  the 
time  of  service  or  the  time  of  the  return.  We  think  it  does 
clearly  show  it  was  the  time  of  service.  The  article  'the' 
before  the  date  leaves  no  doubt  that  the  date  given  refers  to 
the  service  and  not  the  return.  See  Carriher  v.  Anderson,  27 
111.  358. 

The  next  objection  is,  that  the  proof  does  not  correspond 
with  the  allegations  of  the  bill,  as  to  the  date  of  the  note  for 
the  non-payment  of  which  the  decree  was  rendered.  In  the 
body  of  the  bill   the   date  of  the   note  is  not   given,  but  the 
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mortgage  is  made  an  exhibit  and  a  part  of  the  bill,  and  that 
recites  the  date  of  the  note  as  the  31st  of  May,  1858.  The 
note  said  to  have  been  filed  with  the  bill,  and  dated  the  31s'u 
of  June,  1858,  is  not  made  a  part  of  the  bill,  nor  do  we  know 
whether  it  was  read  in  evidence.  As  the  averments  of  the  bil* 
were  sufficient  to  sustain  the  decree,  and  as  the  bill  was  taker*. 
as  confessed,  the  defendant  can  take  no  objection  founded  or 
the  proof  sustaining  the  bill,  for  the  reason  that  he  has  con- 
fessed  the  truth  of  all  of  the  allegations  of  the  bill  by  his 
default.  The  court  had  a  right  to  render  the  decree  without 
any  proof,  and  hence,  of  course,  he  cannot  object  that  the  proof 
was  insufficient  to  warrant  the  decree. 
The  decree  must  be  affirmed. 

Decree   affirmed. 


George  W.  McKee,  Plaintiff  in  Error,  v.  William 
C.  Ludwig,  Jesse  S.  Kneedlek,  and  William  R. 
Hamlin,  Defendants  in  Error. 

ERROR  TO  COLES. 

Where  a  party  has  applied  for  and  obtained  a  continuance,  it  is  error  foi 
the  court  to  set  aside  the  order  granting  the  continuance,  and  dismiss 
the  suit  for  want  of  prosecution,  without  first  giving  a  reasonable  notice 
to  the  party  at  whose  instance  the  continuance  was  granted. 

This  cause  originated  before  M.  Jones,  sheriff  of  the  county 
of  Coles,  and  was  a  trial  of  the  right  of  property,  in  which 
the  said  George  W.  McKee  was  claimant,  and  William  C, 
Ludwig,  Jesse  S.  Kneedler,  and  William  R.  Hamlin,  were 
plaintiffs  in  execution,  when  a  trial  was  had  and  a  verdict 
rendered  against  the  said  claimant,  and  in  favor  of  the  said 
defendants;  from  this  judgment  appeal  was  taken,  and  bond 
filed  on  the  15th  of  September,  1860,  by  which  the  cause  was 
removed  by  the  said  plaintiff  or  claimant,  into  the  Coles 
Circuit  Court  for  trial.  Summons  issued  to  appellants,  but 
not  being  served  in  time  for  the   October  term,  1860.   of  the 
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Coles  Circuit  Court,  at  that  term,  the  appearance  of  defend- 
ants or  appellees  was  entered  and  cause  continued. 

At  the  May  term,  1861,  of  the  said  court,  and  on  the 
seventh  day  of  said  term,  the  said  George  W.  McKee,  claim- 
ant, appeared  and  filed  an  affidavit,  and  prayed  a  continuance 
of  the  said  cause,  which  being  examined,  etc.,  the  cause  was 
ordered  by  the  court,  on  the  twelfth  day  of  the  term,  to  be 
continued  until  the  next  term  of  the  said  court. 

Afterwards,  on  the  sixteenth  day  of  the  term,  the  defend- 
ants again  appeared,  by  Craddock,  their  attorney,  and  moved 
the  court  to  set  aside  the  said  continuance,  which  motion  was 
sustained,  and  the  order  of  continuance  set  aside. 

On  the  seventeenth  day  of  the  term,  the  court  proceeded 
to  have  the  claimant  called,  and,  upon  his  default  in  appear- 
ing, dismissed  the  said  suit  for  want  of  prosecution,  at  plain- 
tiff's or  claimant's  costs,  which  were  adjudged  against  him, 
with  order  for  execution,  etc. 

Constable  &  Allison,  for  Plaintiff  in  Error. 

The  plaintiff  in  error,  in  this  cause,  urges  that  the  continu- 
ance granted  upon  the  application  of  claimant,  was  warranted 
and  required  by  the  act  of  the  special  session,  1861,  of  the 
General  Assembly  of  the  State  of  Illinois,  entitled  "  An  act 
for  the  relief  of  volunteer  soldiers  of  this  State,"  in  force 
May  3,  1861;  and  even  were  it  not  so,  it  is  insisted,  that  after 
the  continuance  of  the  cause  the  case  passed  from  before  the 
court,  to  all  intents  and  purposes,  without  further  notice  to 
claimant  of  intention  of  defendants  to  move  further  in  the 
case,  etc. 

For  these  reasons  defendants  were  not  entitled  to  a  judg- 
ment of  dismissal,  or  for  costs,  as  shown  by  'the  records  to 
have  been  subsequently,  at  their  instance,  rendered  by  the 
court,  etc. 

Caton,  C.  J.  It  is  unnecessary  for  us  to  determine 
whether  the  affidavit  for  a  continuance  was  sufficient  under 
the  statute  or  not.  After  the  order  for  the  continuance  had 
once    been    granted,    and    the   claimant   allowed   to   depart, 
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supposing  that  the  cause  was  disposed  of  for  the  term,  he 
was  entitled  to  reasonable  notice  before  setting  aside  that 
order,  and  proceeding  to  take  a  default  for  his  non-appearance. 
The  court  therefore  erred  in  setting  aside  the  continuance, 
and  allowing  the  claimant  to  be  called  without  such  notice. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Wesley  Best,  and  Hosea  Snell,  Appellants  v. 
Charles  L.  Allen,  Appellee. 

APPEAL  FROM  MACOUPIN. 

In  an  action  of  trespass,  the  jury  may  give  exemplary  damages,  against  a 
defendant  who  willfully  damages  plaintiff's  goods,  notwithstanding  the 
defendant  may  have  made  an  entry  in  good  faith,  supposing  he  had  a 
right  so  to  do. 

A  willful  injury  to  the  goods,  is  as  much  a  ground  for  exemplary  damages 
as  a  willful  and  unlawful  entry. 

The  amendment  of  1857  to  the  homestead  act  makes  the  release  of  the 
homestead  right  by  the  wife  necessary  to  all  conveyances  of  the  home- 
stead, and  protects  it  from  a  sale  under  a  trust  deed,  in  which  the  wife 
has  not  waived  that  right. 

This  was  an  action  of  trespass,  commenced  by  appellee 
against  appellants,  at  the  December  term,  1861,  of  Macoupin 
Circuit  Court,  for  entering  the  house  of  plaintiff,  and  injuring, 
tearing,  spoiling  and  destroying  certain  articles  of  furniture  in 
the  same. 

The  defendant  pleaded,  1st,  Not  guilty;  2nd,  Special  plea 
of  justification — that  defendant  Best  was  the  owner  of  the 
house  described  in  the  declaration,  and  entitled  to  the  posses- 
sion of  the  same,  and  that  plaintiff's  goods  and  chattels  in 
the  declaration  mentioned  were  wrongfully  in  the  said  house, 
encumbering  the  same;  and  that  defendant  Best,  and  defend- 
ant Snell  as  the  servant  of  Best,  and  by  his  authority,  entered 
the  premises  and  removed  the  said  goods  and  chattels,  doing 
no  unnecessary  damage  to  the  same,  etc. 

Implication,  and  trial  by  jury. 
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The  plaintiff  then  introduced  as  witnesses,  Elizabeth  Chap- 
man,  Jesse  Chapman,  Sarah  Tweedy,  JVaivan  McAllister,  and 
Selby  Swell,  who  testified,  in  substance,  that  Charles  L.  Allen, 
the  plaintiff,  left  Staimton  to  go  to  Pike's  Peak  about  twelve 
months  ago;  that  Frances  E.  Allen  is  his  wife,  and  resided  in 
the  house  mentioned;  that  Allen  and  wife  had  lived  in  the 
house  for  five  or  six  years ;  Mrs.  Allen  was  still  living  in  the 
house,  and  keeping  boarders  and  travelers;  on  Monday, 
November  17,  1861,  defendants  entered  the  premises,  took 
up  carpets,  piled  up  furniture  in  the  corners  of  the  rooms, 
and  injured  some  of  the  furniture;  that  one  Selby  Snell 
moved  into  the  premises  by  authority  of  defendants. 

Defendants  then  offered  Selby  Snell,  who  testified  in  sub- 
stance, that  he  rented  the  property  from  Wesley  Best,  and 
moved  into  the  same  November  18,  1861;  moved  the  furni- 
ture in  the  different  rooms  in  the  house  into  the  parlor; 
handled  the  goods  carefully,  and  did  them  no  damage. 

Defendants  then  offered  a  mortgage  from  Charles  L.  Allen 
to  Wesley  Best,  dated  January  27,  1860,  for  premises  in  con- 
troversy, to  secure  note  from  Allen  to  Best  for  $396.75,  with 
power  to  Best,  in  case  of  default  of  payment  of  note,  to  sell 
premises:  also,  a  note  of  same  date  as  deed,  for  amount  above 
specified:  also  a  copy  of  an  advertisement  of  Best  for  sale  of 
said  premises  in  satisfaction  of  note:  also,  a  deed,  under  said 
sale,  from  Wesley  Best  to  David  R.  Sparks,  dated  November 
10.  1860:  also,  S.  S.  Gilbert,  as  a  witness,  who  testified  in 
substance,  that  he  advertised  the  premises  for  Wesley  Best, 
and  sold  them  on  the  10th  of  November,  1860,  at  public  sale, 
and  struck  the  same  off  to  David  R.  Sparks,  for  $412.17. 

Defendants  then  read  in  evidence,  without  objection,  quit- 
claim deed  from  David  R.  Sparks  and  wife  to  defendant  Best 
for  same  premises ;  which  closed  defendants'  case. 

The  court  instructed  the  jury  as  follows: 

1 .  That  if  they  believe,  from  the  evidence,  that  the  defend- 
ants entered  the  premises  of  the  plaintiff,  and  willfully  injured 
and  damaged  the  personal  property  of  the  plaintiffs  therein, 
the  jury,  in  assessing  the  plaintiff's  damages,  are  not  confined 
to  the  actual  injury  to  the  property,  but,  in  addition  to  the 
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actual  damages,  may  assess  such  exemplary  damages  as  tliey 
may  in  their  discretion  deem  just. 

2.  That  if  they  believe,  from  the  evidence,  that  the  plain- 
tiff in  this  case  was  in  possession  of,  and  occupying  the  said 
premises  as  a  homestead  at  the  time  of  the  execution  of  the 
mortgage  from  plaintiff  to  defendant,  and  that  Frances  E. 
Allen  is  the  wife  of  said  plaintiff,  and  was  so  at  the  date  of 
the  mortgage,  and  that  she  still  continued  to  occupy  the  same 
as  a  homestead,  the  possession  of  said  Frances  E.  Allen  is  the 
possession  of  the  plaintiff;  and  that  plaintiff,  under  the  act  of 
the  legislature  entitled  "  Homestead,"  in  force  July  4,  1851, 
is  entitled  to  retain  possession  of  said  premises,  notwithstand- 
ing said  mortgage,  and  the  jury  must  find  for  the  plaintiff. 

To  the  giving  of  which  instructions  defendants  excepted. 

The  cause  was  thereupon  submitted  to  the  jury,  who 
returned  a  verdict  for  plaintiff,  for  $133.75. 

Defendants  then  moved  the  court  for  a  new  trial,  which 
was  overruled,  and  defendants  excepted. 

The  cause  is  brought  to  this  court  by  appeal,  and  the 
following  errors  are  assigned;  The  court  erred  in  giving  the 
first  instruction  to  the  jury;  in  giving  the  second  instruction 
to  the  jury;  and  in  overruling  the  motion  of  defendants  for 
a  new  trial. 

Gilbert  &  Rinakek,  for  Appellants. 

I.  The  damages  in  this  case,  though  not  for  a  large 
amount,  are,  under  the  circumstances  of  the  case,  excessive. 
The  proof  does  not  show  the  real  damage  to  the  property  to 
be  over  fifty  dollars.  The  excess  must  have  been  given  by 
the  jury  as  exemplary  damages. 

II.  Although  juries  may,  in  actions  for  torts,  give  exem- 
plary or  vindictive  damages,  as  a  punishment  to  the  party 
committing  the  tort,  yet,  in  this  case,  the  jury  could  not  properly 
give  vindictive  damages,  because  the  plaintiffs  entered  the 
premises  in  good  faith,  and  under  claim  and  color  of  title  and 
did  no  wanton  injury  to  the  property  therein. 

III.  To  justify  the  jury  in  finding  a  verdict  against  the 
plaintiffs  for   vindictive  damages,  the  circumstances   should 
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show  that  defendants  entered  the  premises  with  a  wicked  or 
malicious  intent,  or,  having  entered,  did  wanton  and  unneces- 
sary damage    to    defendant's    property.      On   the   contrary, 
defendants   entered    supposing    they  had  legal   title   to   the- 
premises. 

IV.  The  instruction  given  by  the  court  to  the  jury  upon 
this  point  does  not  embody  the  law,  and  was  calculated  to 
mislead  the  jury.  The  court  makes  no  distinction  between  a 
lawful  and  an  unlawful  entry,  nor  whether  plaintiffs  entered 
in  good  or  bad  faith,  nor  whether  the  damage  done  to  the 
property  in  the  house  was  necessary  or  unnecessary  in  remov- 
ing the  property  therein. 

Y.  The  court  also  erred  in  giving  the  second  instruction 
to  the  jury.  The  statute  gives  the  right  of  homestead  to  the 
owner  of  the  property.  The  instruction  assumes  that  mere 
occupation  or  possession  is  sufficient  to  entitle  the  party  to  the 
homestead.  This  court  has  decided  that  a  party  with  less 
estate  than  in  fee  may  retain  the  homestead.  But  the  party 
must  have  a  larger  estate  than  the  mere  possession. 

VI.  This  court  has  already  decided  that  the  homestead  act 
of  1S51  does  not  apply  to  sales  under  deeds  of  trust.  Ely  et 
al.  v.  Eastwood,  20  111.  107;  Smith  v.  Marc,  26  111.  155.  The 
deed  in  this  case,  however,  was  executed  since  the  amendatory 
act  of  185T.  The  question  then  is,  does  the  act  as  amended 
by  the  legislation  of  1857  extend  it  to  deeds  of  trust?  The 
act  of  1857  only  changes  the  act  of  1851  by  adding  the  words 
"and  his  wife,  if  he  have  one." 

VII.  There  is  nothing  in  the  act  of  1857  indicating  an 
intention  on  the  part  of  the  legislature  to  extend  the  act  to  a 
new  class  of  sales.  The  kind  of  sales  in  the  act  of  1851  are 
sales  under  any  process  or  order  from  any  court  of  law  or 
equity  in  this  state. 

VIII.  The  object  of  the  legislature  was  to  amend  the  act 
so  as  to  require  the  signature  and  acknowledgment  of  the 
wife  in  order  to  make  such  a  waiver  or  release  of  the  home- 
stead as  to  make  the  same  subject  to  execution  —  not  to  extend 
the  same  to  new  cases,  but  simply  to  require  something  more 
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to  be  done  to  make  a  valid  release  or  waiver   in  the  cases 
mentioned  in  the  original  act. 

IX.  The  court  instructs  the  jury  that  under  the  act  of 
1851  the  party  is  entitled  to  a  homestead.  The  Supreme 
Court,  in  the  cases  above  named,  has  decided  otherwise. 

X.  The  way  in  which  the  act  of  1851  is  to  be  amended  is 
clearly  pointed  out  in  the  act  of  1857.  If,  then,  the  homestead 
exemption  is  extended  to  a  class  of  sales  not  contemplated 
by  the  act  of  1851,  it  can  only  be  by  that  clause  in  the  act 
of  1857,  declaring  the  object  of  the  act.  It-  is  fair  to  infer 
that  if  the  legislature  had  intended  to  have  exempted  the 
homestead  from  all  sales  under  judicial  process  or  other- 
wise, they  would  not  have  made  so  important  a  change  in  the 
law  in  such  loose  and  indefinite  language. 

It  is  a  maxim  in  the  law  that  the  expression  of  one  thing  is 
the  exclusion  of  another.  As  the  legislature  has  clearly 
expressed  the  amendment  to  be  made  to  the  act  of  1851,  it 
excludes  the  idea  that  they  intended  so  radical  a  change  in 
the  law  as  the  one  contended  for  by  the  appellee. 

C.  A.  Walker,  and  Stuart,  Edwards  '&  Brown,  for 
Appellee. 

Caton,  C.  J.  We  think  both  of  the  instructions  given  for 
the  plaintiff  are  correct.  In  the  first,-the  jury  are  told  that  if 
the  defendant  entered  the  plaintiff's  premises  and  willfully 
damaged  his  goods,  they  may  give  exemplary  damages.  It  is 
argued  that  if  the  defendant  entered  in  good  faith  and  under 
tne  belief  that  he  had  a  right  to  enter  and  eject  the  plaintiff's 
family,  that  his  willful  injury  of  the  goods  in  doing  so,  should 
not  subject  him  to  smart  money.  We  do  not  so  understand 
the  law.  A  willful  injury  of  the  goods  is  as  much  a  ground  for 
exemplary  damages  as  a  willful  entry  when  the  party  knows 
he  had  no  right  of  entry. 

The  second  instruction  is  this;  "That  if  they  believe,  from 
the  evidence,  that  the  plaintiff  in  this  cause  was  in  possession 
of  and  occupying  the  said  premises  as  a  homestead  at  the  time 
of  the  execution  of  the  mortgage  from  plaintiff  to  defendant, 
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and  that  Frances  E.  Allen  is  the  wife  of  said  plaintiff,  and  was 
so  at  the  date  of  the  mortgage,  and  that  she  still  continued  to 
occupy  the  same  as  a  homestead,  the  possession  of  the  said 
Frances  E.  Allen  is  the  possession  of  the  plaintiff ;  and  that 
plaintiff,  under  the  act  of  the  legislature  entitled  '  Homestead.' 
in  force  July  4,  1851,  is  entitled  to  retain  possession  of  said 
premises,  notwithstanding  said  mortgage,  and  the  jury  must 
find  for  the  plaintiff." 

As  this  mortgage  was  in  effect  a  deed  of  trust,  containing  a 
power  of  sale,  and  under  which  the  property  was  sold,  it  is 
insisted  that  it  is  not  affected  by  the  homestead  law  of  1851. 
That  may  be  true  ;  but  this  mortgage  was  executed  in  1860, 
and  consequently  comes  under  the  operation  of  the  amend- 
ment of  1857,  which,  as  we  have  decided  at  this  term,  in  the 
case  of  Patterson  v.  King,  applies  to  all  conveyances,  and 
makes  the  release  of  the  homestead  right  by  the  wife  necessary 
to  the  validity  of  all  conveyances  of  the  homestead.  Under 
this  decision  this  instruction  was  undoubtedly  right.  The 
plaintiff  was  prima  facie  the  owner  of  the  land. 

We  shall  not  review  the  evidence  on  the  motion  for  a  new 
trial.  We  are  entirely  satisfied  with  the  verdict.  Here  was 
an  unwarrantable  attempt  by  the  defendant  to  take  the  law 
into  his  own  hands,  in  a  case  where  he  had  no  right  to  take 
the  possession,  and  even  if  his  title  had  been  good,  he  should 
have  brought  ejectment  to  obtain  the  possession.  And  in 
removing  the  plaintiff's  goods  we  agree  with  the  jury,  that  the 
evidence  shows  he  did  willful  damage.  All  the  circumstances 
of  the  case  show  an  aggravated  outrage. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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William  Thomas,  Trustee  of  the  Bank  of  Illinois, 
Appellant,  v.  John  B.  Adams,  and  William  C. 
Adams,  Administrators,  and  WilliamWynn,IjAUK  a 
Wynn,  John  Wynn,  Homer  Wynn,  and  Monroe 
Wynn,  heirs  of  Josiah  B.  Wynn,  deceased,  and 
Hiram  Johnson,  guardian  of  said  heirs,  Appellees. 

APPEAL  FROM  CRAWFORD. 

A  bill  in  chancery  should  not  be  dismissed  upon  motion  for  want  of  proper 
parties,  but  the  necessary  persons  should  be  made  parties  by  amend- 
ment. The  practice  to  dismiss  a  bill  is  confined  to  cases  where  there  is 
a  want  of  equity  upon  the  face  of  the  bill,  and  it  is  manifest  that  no 
amendment  can  help  it,  or  where  there  is  a  want  of  jurisdiction. 

A  court  of  chancery  will  entertain  jurisdiction  of  a  bill  filed  by  the 
equitable  holder  of  judgments  against  the  heirs  and  administrators  of  a 
deceased  judgment  debtor,  to  compel  a  discovery  of  the  assets  of  the 
intestate,  and  to  subject  them  to  the  payment  of  the  judgments. 

If  it  should  appear  that  there  are  several  judgments,  each  of  which  was 
obtained  against  the  intestate  jointly  with  different  parties,  the  co-defend- 
ants in  all  of  these  judgments  should  be  made  parties  to  the  bill. 
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In  those  cases  where  the  intestate  was  a  surety,  the  complainant  should  be 
required  to  exhaust  his  remedy  against  the  principals  first;  but  in  cases 
where  the  intestate  was  the  principal  debtor,  and  his  co-defendants  were 
his  sureties,  the  amount  of  the  judgments  should  be  made  out  of  the 
estate  in  the  hands  of  the  heirs  which  came  to  them  by  descent  or 
devise, 

Th:e  record  in  this  cause  shows  the  following  facts  : 

The  president,  directors  and  company  of  the  Bank  of  Illi- 
nois recovered  judgments  in  the  Lawrence  Circuit  Court, 
against  Josiah  R.  Wynn  and  others,  as  follows  : 

At  September  term,  1843,  against  Archibald  George,  Jack- 
son B.  Shaw,  and  Josiah  Wynn,  for  $246.75,  and  costs,  on 
which  execution  was  issued  on  the  11th  of  September,  1843, 
on  which  nothing  was  made.  On  the  10th  of  June,  1848,  a 
second  execution  was  issued,  on  which  $208.51  was  made  on 
the  25th  of  October,  1848. 

At  September  term,  1842,  against  Josiah  R.  Wynn,  Archi- 
bald George,  and  Griffin  Garland,  for  $132,  and  costs,  on 
which  execution  was  issued  on  the  11th  of  September,  1843, 
and  nothing  made.  On  the  10th  of  July,  1848,  second  execu- 
tion issued,  which  was  levied  on  several  lots  of  land,  and 
returned  without  any  sale. 

At  September  term,  1842,  against  Jacob  Jeffs,  Josiah  R. 
Wynn,  Griffin  Garland,  and  Samuel  Y.  Allison,  for  $129.60, 
and  costs.  Execution  issued  11th  of  September,  1843,  and 
nothing  made  ;  second  execution  issued  13th  of  February, 
1852;  levied  on  real  estate;  not  sold  for  want  of  bidders. 

At  September  term,  1846,  against  Isaac  Allison,  Enos 
Organ,  and  Josiah  R.  Wynn,  for  $75.31,  and  costs.  Execution 
issued  5th  of  February,  1847,  on  which  $35  was  paid  by  Enos 
Organ.. 

On  the  10th  of  April,  1845,  the  president,  directors,  and 
company  of  the  Bank  of  Illinois,  acting  under  the  provisions 
of  the  "Act  supplemental  to  an  act  to  reduce  the  public  debt 
$1,000,000,  and  put  the  Bank  of  Illinois  into  liquidation," 
(Acts  of  1844-45,  p.  246,)  assigned,  transferred  and  conveyed 
to  Albert  G.  Caldwell  and  E.  G.  Ryan,  as  assignees,  all  the 
personal  estate,  rights  and  credits,  notes,  bonds,  judgments 
and  debts  of  every  kind  due  to  said  bank  at  Shawneetown, 
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and  to  the  branch  of  said  bank  at  Lawrenceville,  to  have  and 
to  hold,  to  them  and  to  their  survivors,  etc. ;  the  judgments 
were  obtained  for  money  payable  at  the  branch  of  said  bank 
at  Lawrenceville. 

That,  acting  under  a  decree  of  the  Circuit  Court  of  the 
United  States,  for  the  State  and  District  of  Illinois,  the 
assignees  of  the  bank  assigned  and  conveyed  to  the  complain- 
ant as  trustee,  all  and  singular  the  real  and  personal  property, 
and  all  judgments,  mortgages,  bonds,  notes  and  bills,  on  which 
anything  might  remain  due  to  said  bank  or  assignees  at  the 
places  aforesaid. 

Subsequent  to  the  date  of  the  judgments  aforesaid,  the  said 
Josiah  R.  Wynn  departed  this  life  intestate,  leaving  him  sur- 
viving, as  heirs,  William  "Wynn,  Laura  Wynn,  John  Wynn, 
Homer  Wynn,  and  Monroe  Wynn.  Letters  of  administration 
were  granted  on  his  estate  by  the  court  having  jurisdiction  in 
Crawford  county,  to  John  B.  Adams  and  William  C.  Adams, 
who  have  administered  the  personal  estate,  and  allege  that, 
they  have  no  assets  with  which  to  pay  the  judgments  aforesaid. 

That  said  Wynn  died  seized  of  real  estate  sufficient  to  pay 
the  judgments  aforesaid,  situated  in  Crawford  county,  which 
has  passed  to  the  said  heirs,  subject  to  the  right  of  their 
mother  to  be  endowed  of  one-third  thereof  for  life. 

The  location  and  description  of  said  real  estate  is  alleged 
to  be  unknown.  Hiram  Johnson,  the  guardian  for  said  heirs, 
has  the  title  papers.  The  administrators  and  guardian,  it  is 
alleged,  although  often  requested,  have  refused  to  pay  said 
judgments. 

The  complainant,  having  the  equitable  title  only  to  the 
judgments  aforesaid,  and  having  no  right  to  sue  in  a  court  of 
law,  comes  into  this  court  and  asks  that  defendants  may  be 
required  to  furnish  a  descriptive  list  of  the  real  estate  of  the 
intestate;  and  that  a  decree  be  entered  against  the  adminis- 
trators and  heirs  for  the  amount  due  on  the  judgments 
aforesaid,  payable  out  of  assets  in  the  hands  of  the  admin- 
istrators, if  sufficient  there  be;  if  not,  then  out  of  the  real 
estate  passed  to  the  heirs,  or  rents  or  profits  thereof,  in  the 
hands  of  the  guardians,  etc. 
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At  the  May  term,  1862,  of  the  court,  the  infant  defendants, 
by  their  guardian,  entered  a  motion  to  dismiss  the  bill  for 
want  of  equity,  and  also  filed  an  answer  denying  the  allega- 
tions of  the  bill  —  the  filing  of  which  answer,  by  agreement, 
not  to  operate  as  a  waiver  of  the  motion  to  dismiss.  And  the 
court,  upon  consideration  of  the  cause,  in  connection  with  the 
motion  aforesaid,  decided  pro  forma  that  complainant  was 
not  entitled  to  a  decree,  and  dismissed  the  bill  with  costs. 

The  parties  then  agreed,  in  order  to  avoid  costs  of  making 
copies,  etc.,  that  the  facts  stated  in  the  bill  were  proven  by  the 
exhibits  filed  and  referred  to,  and  that  the  case  might  be  taken 
to  the  Supreme  Court  by  appeal. 

The  errors  assigned  are  — 

1.  The  court  erred  in  deciding  that  complainant  had  no 
right  to  a  decree  for  the  amount  due  on  the  judgments  of  the 
Lawrence  Circuit  Court,  and  in  dismissing  the  bill. 

2.  The  court  erred  in  not  rendering  a  decree  in  favor  of 
the  complainant,  according  to  the  prayer  of  the  bill. 

W.  Thomas,  pro  se. 

First.  Appellant  being  the  equitable  owner  of  the  judg- 
ments, he  had  a  right  to  sue  in  chancery  to  obtain  judgment 
in  his  own  name.  Dixon  v.  Buel,  21  111.  203;  2  Story's 
Equity,  1037,  A. 

Second.  That  by  the  provisions  of  an  act  entitled  "An 
act  to  prevent  fraudulent  devices,  and  for  other  purposes," 
approved  28th  February,  1833,  (Eevised  Laws,  page  315.) 
and  placed  under  the  head  of  "  Frauds  and  Perjuries,"  (Ee- 
vised Statutes  of  1845,  page  258,  the  right  of  action  is  given 
against  the  administrators  and  heirs,  and  the  court  should 
have  given  a  decree  according  to  the  provisions  of  that  act. 

The  appellant  represents  the  creditors  of  the  bank,  and 
may  come  into  a  court  of  equity  to  subject  property  and  choses 
in  action  to  the  payment  of  debts.  2  Story,  1252;  8  Peters, 
281,  286. 

See  also  Powell  v.  Keith^  1  Gilm.  494,  to  prove  defendants' 
liability 
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A.  Kitciiell,  for  Appellees. 

The  complaint  seeks  to  obtain  a  decree  against  the  admin- 
istrators and  heirs  of  J.  R.  Wynn  for  the  amount  of  four 
judgments  against  Wynn  and  others,  on  which  execution  had 
been  issued  and  may  again  be  issued;  and  the  only  ground  of 
asking  the  aid  of  equity  is,  that  the  complainant  does  not 
know  the  description  of  the  real  estate  which  has  descended 
to  the  heirs  of  Wynn,  and  because  Hiram  Johnson,  guardian 
of  said  heirs  of  Wynn,  who  are  minors,  is  supposed  to  have 
the  title  papers  of  said  lands. 

The  decree  dismissing  the  bill  was  proper,  1st,  for  the  want 
of  equity;  2nd,  for  the  want  of  sufficient  proof. 

The  judgment  exhibited  shows  that  in  the  first  George  and 
Shaw,  in  the  second  George  and  Garland,  in  the  third  Jeifs, 
Garland  and  Allison,  and  in  the  fourth  Allison  and  Organ, 
were  jointly  in  the  judgments  with  Wynn,  but  none  of  these 
co-defendants  are  made  parties  to  complainant's  bill. 

On  all  the  judgments  executions  have  been  issued,  and  they 
are  all  shown  to  be  "unreversed,  unsatisfied  and  in  full  force," 
but  no  cause  is  alleged  why  they  may  not  be  collected  by  exe- 
cution off  some  one  or  more  of  the  co-defendants. 

On  the  second  judgment  execution  was  issued  July  10, 
1S48,  and  levied  on  one  hundred  and  twenty  acres  of  land 
and  three  town  lots,  which,  so  far  as  appears  from  the  bill, 
are  still  subject  to  be  sold  under  that  levy. 

On  the  third  judgment  execution  was  issued  February  13, 
1852,  and  levied  on  sixty-nine  acres  of  land,  which,  so  far  as 
appears  from  the  bill,  is  still  lying  under  that  levy. 

It  was  agreed  by  the  parties  that  the  exhibits  should  not 
be  copied  into  the  record,  and  that  they  proved  the  allegations 
of  the  bill  as  to  the  judgments,  but  the  agreement  does  not 
provide  that  any  others  are  confessed,  and  there  being  no 
proof  of  the  want  of  personal  assets,  or  of  the  refusal  of  the 
administrators  and  guardians  to  pay,  or  to  disclose  the  titles, 
the  complainant  therefore  failed  in  his  proof,  and  the  decree 
was  right. 
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Breese,  J.  The  practice  to  dismiss  a  bill  in  chancery,  on 
motion,  has  not  generally  obtained  in  the  courts  of  Great 
Britain,  or  in  this  country,  unless  it  be  for  want  of  equity, 
apparent  on  the  face  of  the  bill,  and  where  it  is  manifest  no 
amendment  could  help  it,  or  for  want  of  jurisdiction.  For  a 
want  of  proper  parties  it  is  not  the  practice  to  dismiss  on 
motion.  When  there  is  equity  in  the  bill,  and  all  the  neces- 
sary parties  are  not  before  the  court  nor  in  the  bill,  the  rule  is, 
to  hold  the  bill,  in  order  that  proper  parties  may  be  made  to  it. 

The  objection  here  was,  that  all  the  judgment  debtors  were 
not  made  parties.  This  was  a  good  objection,  but  the  court, 
instead  of  dismissing  the  bill,  should  have  retained  it  in  order 
that  proper  amendments  might  be  made,  and  the  proper  par- 
ties brought  in.  This  objection,  made  at  the  hearing,  could 
be  obviated,  and  therefore  it  was  error  to  dismiss  the  bill. 
Story's  Eq.  Pleading,  sees.  75,  76,  (b).  The  cause  will  be 
remanded,  with  leave  so  to  amend  the  bill  as  to  make  the 
judgment  debtors  parties;  and  if,  on  the  hearing,  by  the  testi- 
mony, it  should  appear  that  the  intestate  Wynn  was  surety 
merely  on  the  notes  on  which  the  judgments  were  obtained, 
the  complainant  should  be  required  to  exhaust  his  remedy 
against  the  principals  therein,  especially,  so  far  as  the  levy  on 
the  land  is  concerned.  If,  however,  it  should  appear  that 
Wynn  was  the  principal  debtor,  and  the  owners  of  the  land  on 
which  the  levy  was  made  were  sureties,  then  the  complainant's 
demand  should  be  made  out  of  the  estate  of  Wynn  in  the 
hands  of  his  heirs,  which  came  to  them  by  descent  or  devise, 
and  they  should  be  required  to  discover  its  extent  and  descrip- 
tion. This  would  be  equity,  and  this  the  court  should  do, 
and  the  bill  seeks  this  discovery. 

Y/hen  the  judgment  debtors  are  before  the  court,  they  may, 
on  taking  an  account,  show  enough  to  discharge  the  heirs  of 
Wynn,  by  charging  themselves.  At  any  rate  they  are  inter- 
ested in  stating  the  account,  and  are  necessary  parties.  There 
is  no  doubt  about  the  right  of  complainant  to  bring  this  suit 
in  chancery,  for  the  relief  he  seeks.  Chadsey's  Adm'rs  v. 
Zwis,  1  Grilm.  137;  Fry  v.  Bank  of  Illinois,  5  id.  336; 
Leach  v.  Thomas,  27  111.  457. 
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The  decree  is  reversed,  and  the  cause  remanded,  with  leave 
to  the  complainant  to  amend  his  bill. 

Decree  Reversed. 


Joseph  W.  Clement,  Plaintiff  in  Error  v.  John  H. 
Brown,  Defendant  in  Error. 

ERROR  TO  PERRY. 

In  an  action  of  trover,  items  were  included  in  the  plaintiff's  bill  of  particu- 
lars, which  could  not  be  recovered  in  that  form  of  action,  and  the  verdict 
was  for  the  exact  amount  claimed.  Held,  that  as  there  was  no  evidence 
in  the  case  to  justify  the  verdict,  if  those  items  were  excluded,  the 
judgment  must  be  reversed. 

The  decisions  of  the  court  below  upon  ruling  the  plaintiff  to  file  security 
for  costs  and  admitting  him  to  sue  in  forma  pauperis,  are  matters  which 
fall  within  the  discretion  of  that  court. 

It  is  not  error  for  the  court  to  exclude  evidence  which  is  merely  cumu- 
lative. 

This  was  a  snit  commenced  in  the  Circuit  Court  of  Perry 
county,  by  the  defendant  in  error  against  the  plaintiff  in  error, 
together  with  Oliver  H.  Burton  and  Albert  F.  Crain,  at  the 
April  term,  1851.  The  declaration  was  in  case,  with  a  count 
in  trover. 

At  the  April  term,  1861,  at  the  instance  of  Clement,  a  rule 
nisi  was  entered  against  plaintiff  Brown,  to  give  security  for 
costs,  which  rule  was  discharged  at  the  same  time  by  agree- 
ment only  of  plaintiff  in  error. 

At  the  September  term,  1861,  on  motion  of  defendant  Burton, 
a  rule  nisi  was  entered  against  plaintiff  to  file  security  for  costs. 

Brown  filed  a  bond  for  costs,  which,  upon  examination  by 
the  court,  was  considered  insufficient,  and,  on  motion,  Brown 
had  leave  to  withdraw  the  bond. 

Brown  then  filed  an  affidavit  and  entered  his  motion  to  pros- 
ecute as  a  poor  person.  Plaintiff  in  error  offered  to  prove 
the  affidavits  of  defendant  in  error  untrue,  by  counter  affi- 
davits, which  the  court  refused  to  allow  ;  and  the  plaintiff 
below  was  permitted  to  prosecute  in  forma  pauperis. 
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The  opinion  of  Mr.  Justice  Breese  contains  a  sufficient 
statement  of  the  case. 

Wall  &  Marshall,  for  Plaintiff  in  Error. 

The  point  relied  upon  by  us  with  most  confidence  in  this 
case  is,  that  the  verdict  was  manifestly  and  palpably  exces- 
sive, taking  the  testimony  of  plaintiff  below  as  unquestion- 
ably true. 

By  turning  to  the  count  in  trover,  it  will  be  seen  that  at 
the  foot  of  the  list  of  articles  set  out  in  said  count  the  attor- 
neys of  the  plaintiff  below  had  footed  up  the  entire  sum  of 
the  articles  in  said  count  at  $4,045.99,  that  being  the  precise 
amount  of  the  verdict  in  the  case;  and  while  there  is  no 
positive  evidence  of  the  fact,  the  conclusion  seems  inevitable 
that  the  jury  based  their  verdict  upon  that  without  weighing 
or  considering  the  evidence  in  the  case  at  all. 

The  witness  Morse  states,  in  one  part  of  his  testimony,  that 
the  trover  count  contains  a  true  enumeration  of  the  new  stock 
of  goods,  with  their  values  at  retail  prices,  and  if  he  had  not 
by  subsequent  statements  shown  that  in  this  he  must  have 
been  mistaken,  it  is  conceded  that  this  would  have  been  sufficient 
to  sustain  the  verdict,  if  he  had  not  also  shown  by  his  testi- 
mony that  a  portion  of  this  new  stock  of  goods  never  came 
into  the  possession  of  Clement,  and  consequently  could  not 
by  any  possibility  have  been  converted  by  him. 

Brown  had  been  selling  from  this  new  stock  of  goods  for 
three  or  four  weeks  at  least  before  Clement  got  possession  of 
the  house  or  goods,  or  had  anything  to  do  with  them.  The 
new  goods  were  brought  on  and  put  up  in  the  store  the  first 
week  in  May;  the  sale  to  Clement  was  on  the  28th  of  May; 
and  during  all  that  time  Brown  had  been  supplying  his 
customers  from  this  new  stock  of  goods  as  well  as  the  old. 

In  no  possible  point  of  view  is  there  one  particle  of  evi- 
dence that  would  justify  a  larger  verdict  than  the  $4,045.99, 
if  Brown  had  not  sold  any  of  the  new  goods,  and  they  had 
all  come  to  the  possession  of  Clement. 

If  this  be  so,  how  is  it  possible  for  a  verdict  to  stand  that 
convicts  him  of  converting  to  his  own  use  goods  that  beyond 
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all  questions  did  not  come  to  his  possession,  and  which  he 
could  not  have  converted  %  The  case  of  Hood  v.  Harming, 
4  Dana  E.  22,  is  in  point. 

But  in  addition  to  all  this,  Brown  proved  by  W.  C.  Tucker 
that  he  (witness)  heard  the  demand  made  lor  the  goods — that 
Brown  demanded  the  goods  set  forth  in  certain  bills  produced 
in  court — and  he  identifies  the  bills  positively  as  the  bills  of 
the  goods  demanded  by  Brown  ;  and  the  witness  Morse,  being 
recalled,  also  identifies  the  bills,  as  being  the  bills  of  the  new 
goods  sued  for.  These  bills  are  copied  into  the  bill  of  excep- 
tions, and  altogether,  with  freight  bills,  lumber,  shingles, 
"digging  hole  for  back-house,"  "making  bed -room  in  store," 
"cash  paid  for  white-fish,  fire  works,  lemons  and  candy,"  etc., 
only  amount  to  about  $2,600,  and  if  we  add  to  this  even  thirty 
per  cent,  we  fall  far  short  of  the  $4,045.90,  the  amount  of 
the  verdict ;  and  this  is  for  the  entire  stock  of  the  new 
goods,  counters,  etc.,  etc.,  and  on  the  supposition  that  Clement 
got  possession  of  the  whole  of  them,  which,  as  before  shown, 
could  not  have  been  case. 

J.  Dougherty,  for  Defendant  in  Error. 

In  cases  where  the  verdict  strikes  the  mind  at  first  blush  as 
contrary  to  evidence,  the  court  will  reverse  a  case  for  not 
granting  a  new  trial.     Davidson  v.  Robinson,  5  Gilm.  72. 

The  weight  of  testimony  is  a  question  for  the  jury.  Smith 
v.  Shulte,  1  Scam.  496. 

A  verdict  is  never  disturbed  for  excessive  damages  in  cases 
of  tort,  unless  the  jury  acted  from  prejudice  or  passion. 
Schlencker  et  al.  v.  Risely,  3  Scam.  484. 

The  decision  of  the  court  in  relation  to  giving  security  for 
costs,  cannot  be  assigned  for  error.     2  Gilm.  699  ;  4  Gilm.  226. 

Defendant  also  excepted  to  ruling  of  court  excluding  wit- 
nesses called  by  him  to  sustain  the  statements  of  plaintiff's 
witness,  Morse.  This  assignment  is  not  tenable,  because  such 
witnesses  can  only  testify  as  to  contradictory  statements  made 
by  witness  attempted  to  be  impeached.  See  Towers  v.  Green, 
14  111.  368. 
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Bkeese,  J.  This  was  an  action  on  the  case  brought  origin- 
ally against  the  plaintiff  in  error,  and  one  Burton  Crain, 
as  bailees  of  certain  goods,  wares,  and  merchandise  and  chat- 
tels, the  property  of  the  defendant  in  error,  as  alleged,  with  a 
count  in  trover  added.  The  defendants  pleaded  separately 
not  guilty.  During  the  progress  of  the  trial,  after  the  argu- 
ments to  the  jury  were  concluded,  the  plaintiff  dismissed  the 
case  as  to  Burton  and  Crain,  and  the  jury  returned  a  verdict 
against  the  plaintiff  in  error  for  four  thousand  and  forty-five 
dollars  and  ninety-nine  cents,  being  the  exact '  footing  of  the 
bill  of  particulars  accompanying  and  filed  with  the  decla- 
ration. 

Among  the  items  charged  in  the  bill  of  particulars,  are  the 
following: 

To  lumber,  shingles,  nails  and  butts,  and  screws,  and  work  for  house 

at  store,        -  $75.00 

Lumber  for  back-house,  and  digging  hole  for  same,  and  hogshead,  -     5.00 
Two  counters,  one  table-counter,  and  part  of  one  counter  and  shelv- 
ing, and  boxes  for  goods,  and  pail,  ....  100.00 
To  lumber,  and  door  and  nails,  making   bed-room  in  store,      -      -    10.00 

Two  board  signs, -    15.00 

Two  hitching  rails  and  posts,  and  iron  hooks   in   same,        -        -        5.00 
To  cash  paid  for  white  fish,  fire  works,  lemons  and  candy,        -        -    30.00 

These  items,  with  the  goods  and  merchasdise,  made  the 
above  sum,  which  was  marked  in  pencil,  as  the  footing  up  of 
the  bill  of  particulars,  and  for  this  the  verdict  was  rendered. 

A  motion  for  a  new  trial  was  duly  entered,  and  among 
other  reasons  assigned  therefor,  was  this  allowance  by  the 
jury  of  items  for  which  trover  could  not  be  maintained,  but 
the  court  denied  the  motion,  and  rendered  judgment  on  the 
verdict. 

It  is  quite  clear,  the  verdict,  to  the  extent  of  these  items,  is 
wrong,  and  to  that  extent,  certainly,  the  damages  are  exces- 
sive and  against  the  evidence. 

We  were,  at  first,  under  the  impression  that  the  verdict 
might  be  sustained  by  excluding  these  items  as  not  having 
been  taken  into  the  computation  by  the  jury,  but  on  examin- 
ing the  case  more  thoroughly,  we  have  become  satisfied  that 
the  jury  took  the  footing  in  pencil  as  their  only  guide,  and 


lSTOYEMBEE  TEEM,  1862.  47 

Clement  v.  Brown. 

found  their  verdict  in  exact  conformity  to  it,  for,  on  investiga- 
tion of  all  the  evidence  in  support  of  the  claim  of  the  plain- 
tiff below,  we  find,  without  these  items,  an  amount  due  to 
the  plaintiff  much  less  than  the  verdict,  so  much  less  as  to 
justify  setting  it  aside. 

Brown,  it  appears,  was  a  merchant  in  Duquoin,  and  had  an 
old  and  a  new  sto'ck  of  goods  in  his  store.  He  sold  the  old 
stock  to  Clement,  and  put  him  in  possession,  and  of  the  new 
stock  also.  The  former  clerk  of  Brown,  one  Morse,  was 
continued  in  the  store  to  keep  account  of  the  sales  of  the 
new  goods.  He  was  discharged  by  Clement  early  in  July. 
He  states  in  his  testimony,  that  the  old  stock  only  was  sold, 
an  invoice  of  which  had  been  taken  by  him,  in  April,  1860. 
The  new  stock  was  brought  in  the  store  the  first  week  in  May 
following,  and  the  sale  of  the  old  stock  was  made  on  the  28th 
of  May,  and  for  it  Clement  was  to  pay  three  thousand  dollars 
in  notes,  and  satisfy  some  debts  owed  by  Brown.  The  new 
stock  was  valued  at  three  or  four  thousand  dollars.  He  states 
that  the  bills  filed  with  the  declaration  contain  a  correct  list 
of  the  articles  comprising  the  new  stock,  and  the  prices  are 
the  retail  prices  made  up  by  adding  from  twenty-five  to  thirty 
per  cent,  to  the  wholesale  prices,  with  fifty  per  cent,  added  on 
a  few  articles. 

One  Tucker,  sworn  as  a  witness,  testified  that  the  bills  pro- 
duced were  the  same  bills  of  goods  with  the  prices  annexed, 
as  he  had  put  a  mark  on  them. 

By  a  careful  addition  of  these  various  bills  of  the  new 
stock,  they  are  found  to  amount  to  the  sum  of  two  thousand 
six  hundred  and  seventy-two  dollars  and  thirty-seven  cents. 
These  were  the  wholesale  prices,  as  appears  by  the  bills.  On 
what  portion  of  them  twenty-five,  or  thirty  or  fifty  per  cent. 
was  added,  we  are  not-  informed,  but  assuming,  as  an  average, 
that  thirty  per  cent,  was  added  on  each  article,  and  which 
wo  aid  seem  to  be  fair,  the  retail  price  of  these  goods  when 
converted  by  Clement,  without  allowing  anything  for  sales 
out  of  them,  from  the  first  week  in  May  to  the  28th  of  May, 
when  Clement  got  possession,  would  be  eight  hundred  and 
one  dollars  and  seventy- one  cents,  which  added  to  the  invoice 


48  MOUNT  YERNON, 

Wilkinson  v.  Stewart  et  al. 

price,  two  thousand  six  hundred  and  seventy-two  dollars  and 
thirty-seven  cents,  would  make  but  three  thousand  four  hun- 
dred and  seventy-four  dollars  and  eight  cents,  as  the  value  o* 
the  goods  converted.  The  verdict  was  for  four  thousand  and 
forty-five  dollars  and  ninety-nine  cents,  being  an  excess  or 
fi.ve  hundred  and  seventy-one  dollars  and  ninety-one  cents, 
over  and  above  the  amount  properly  recoverable,  on  the 
plaintiff's  own  testimony. 

The  verdict  is  clearly,  to  that  extent,  unwarranted  by  the 
evidence,  and  must  be  set  aside,  and  the  judgment  reversed, 
and  the  cause  remanded. 

We  have  confined  our  examination  to  the  main  point  in 
the  case.  The  points  made  on  the  several  rulings  of  the 
court  as  to  security  for  costs,  and  permitting  the  plaintiff  to 
sue  in  forma  pauperis,  were  so  much  in  the  discretion  of  the 
court  that  error  cannot  be  assigned  on  them,  as  they  are 
presented  in  the  record. 

Nor  was  there  any  error  in  refusing  to  hear  the  testimony 
of  Te trick  and  Watkins,  offered  by  the  plaintiff,  as  it  was 
merely  cumulative,  the  fact  having  been  admitted  by  the 
witness  Morse. 

Judgment  reversed. 


William  R.  Wilkinson,  Plaintiff  in  Error  v.  Josiah 
Stewart  and  James  Fackney,  Defendants  in  Error. 

ERROR  TO  WABASH. 

When  county  bonds  have  been  deposited  by  a  railroad  company  with  its 
president,  under  an  agreement  with  an  accommodation  indorser,  that 
the  bonds  should  be  held  for  the  purpose  of  paying  notes  which  had 
been  indorsed  for  the  benefit  of  the  company,  the  president  becomes  a 
trustee,  independent  of  his  official  character,  and  is  personally  responsi- 
ble for  the  execution  of  the  trust.  In  such  a  case  it  will  be  no  defense 
for  him  to  allege  that  he  was  directed  by  the  corporation  to  make  an- 
other disposition  of  the  bonds. 

"An  indorser,  who  takes  up  and  cancels  the  indorsed  paper  by  giving  a 
new  obligation,  has  a  right  to  regard  this  as  a  payment,  and  to  call  upon 
his  principal  for  indemnity. 
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This  was  a  suit  in  equity,  by  defendants  in  error,  to  enforce 
a  trust  against  plaintiff  in  error. 

The  bill  stated  that  Stewart  and  Fackney,  on  the  13th  of 
May,  1859,  indorsed,  for  accommodation  only,  a  bill  of  ex- 
change, drawn  by  J.  C.  &  T>.  "N.  Stanton,  on  the  cashier  of  the 
bank  at  Vincennes,  in  favor  of  defendant,  for  $2,060,  payable 
three  months  after  date,  at  the  branch  of  the  Bank  of  Indiana 
at  Yincennes;  that  said  bill  was  discounted  at  Mt.  Vernon, 
Ind.,  and  the  proceeds  applied  to  the  use  of  the  Illinois 
Southern  Railroad  Company.  The  said  bill  not  being  paid 
when  due,  was  protested  for  non-payment.  That  on  the  25th 
of  October,  1859,  the  said  Illinois  Southern  Railroad  Com- 
pany, to  protect  the  defendants  against  their  liability  on  said 
bill,  and  to  provide  for  payment  thereof,  delivered  to  plaintiff 
(Wilkinson)  one  hundred  and  fifty  Wabash  county  bonds, 
amounting  to  $15,000,  which  were  accepted  by  him  in  trust, 
for  the  purpose  of  paying  certain  notes  given  by  S.  H.  Mar- 
tin, J.  Fackney,  J.  Stewart,  G.  Williams,  I.  1ST.  Jaquess  and 
others,  as  makers  or  indorsers,  viz.:  five  notes,  for  about 
$4,000,  and  then  lying  in  the  Mt.  Vernon  Bank;  and  three 
others  for  about  $5,000,  negotiable  at  the  Canal  Bank  at 
Evansville.  That  the  said  bill  of  exchange  was  one  of  the 
claims  last  aforesaid,  and  said  bonds  were  to  be  sold  and  dis- 
posed of  as  soon  as  possible  for  the  payment  of  said  notes. 

Wilkinson's  receipt  is  as  as  follows: 

"  Received  of  the  Board  of  Directors  of  the  Illinois  South- 
ern Railroad  Company,  the  following  bonds  of  Wabash 
county,  viz.:  Nos.  201  to  350  both  inclusive,  making  150 
bonds,  each  for  one  hundred  dollars,  which  bonds  have  been 
specially  set  apart  by  the  said  company  for  the  express  pur- 
pose of  paying  certain  notes  given  by  S.  II.  Martin,  James 
Fackney,  Josiah  Stewart,  George  Williams,  I.  N.  Jaquess 
and  others  as  makers  or  indorsers,  viz. :  five  notes  for  about 
$4,000  and  now  lying  in  Mount  Vernon  bank,  and  three  notes 
for  about  $5,000  and  negotiable  at  the  Canal  Bank  at  Evans- 
ville, with  interest,  cost,  etc.,  and  which  bonds  have  been 
placed  in  my  hands  as  trustee  for  said  makers  and  indorsee 
of  said  notes,  to  sell  and  dispose  of  as  soon  as  possible,  and 
4 — BOth  III. 
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apply  the  proceeds  thereof  in  payment  of  said  notes  as  afore- 
said, and  account  with  the  treasurer  of  said  company  for  any 
surpuls  which  may  remain  in  my  hands ;  this  receipt  is  given 
in  duplicate. 

October  25, 1859.  W.  R.  WILKINSON." 

The  bill  also  charged  that  plaintiff  refused  to  execute  the 
trust,  and  had  surrendered  the  bonds  to  the  railroad  company 
in  violation  of  the  trust,  and  the  same  had  thereby  been  lost 
to  defendants,  and  they  had  been  compelled  to  settle  and  pay 
the  said  bill  of  exchange  with  interest,  etc. 

Wilkinson,  Martin,  Williams,  Jaquess,  and  the  Illinois 
Southern  Railroad  Company,  were  made  defendants,  and  a 
decree  prayed  against  Wilkinson  to  enforce  the  trust,  or  to 
pay  said  Stewart  and  Fackney,  and  the  other  makers  and 
indorsers  of  said  notes,  the  amount  paid  out  by  them  on  that 
account. 

Wilkinson  and  Williams  answered,  and  default  as  to  the 
other  defendants  below. 

The  answer  of  Wilkinson  admits  that  Stewart  and  Fackney 
indorsed  the  bill  for  accommodation;  admits  he  received  the 
$15,000  of  bonds  and  executed  the  receipt  therefor;  that  the 
bonds  were  to  secure  said  parties,  and  to  be  sold  for  that  pur- 
pose. He  denies  that  he  refused  to  execute  the  trust,  but  that 
before  he  could  sell  the  bonds  and  apply  the  proceeds  as  first 
directed,  the  orders  of  said  company  of  the  15th  and  16th  of 
February,  1860,  were  made,  authorizing  the  sale  of  the  bonds 
to  pay  interest  on  the  county  bonds ;  and  exhibits  copies  of 
the  orders  as  follows: 

1st.  By  order  of  October  21,  1859,  at  Mt.  Carmel,  $15,000 
of  Wabash  county  bonds,  Kos.  201  to  350,  were  set  apart  for 
the  express  purpose  of  paying  off  certain  notes  made  by  S. 
H.  Martin,  James  Fackney,  Josiah  Stewart,  George  Williams, 
I.  N.  Jaquess  and  others,  as  makers  or  indorsers  (five  notes 
for  $1,000,  at  Mt.  Vernon,  and  three  for  $5,000,  at  Evansville), 
and  that  the  president  of  the  company  act  for  the  said  makers 
and  indorsers  as  their  special  agent  and  trustee,  to  sell  sai " 
bonds  and  apply  the  proceeds  thereof  to  said  notes. 

2nd.     By  order  of  February  16,  1860,  at  Carmi,  the  presi- 


NOVEMBER  TEEM,  1862.  51 

Wilkinson  v.  Stewart  et  al. 

dent  of  said  company  was  authorized  to  pay  to  the  county  of 
Wabash  $8,000  falling  due  from  said  company  to  said  county, 
on  March  20,  1860,  as  per  contract,  and  also  to  pay  certain 
notes,  one  by  Jacquess  and  Martin  for  about  $1,000,  and  sundry 
other  notes  made  by  Martin,  Williams,  Fackney,  Stewart,  and 
others,  for  which  purpose  he  was  authorized  to  use  the  county 
bonds,  private  subscriptions,  and  land  bonds,  as  in  the  judg- 
ment of  said  president  should  seem  best. 

3rd.  By  order  subsequently  made,  the  said  board  of  direc- 
tors declared,  that  whereas  at  a  meeting  of  said  board  on  the 
15th  and  16th  of  February,  1860,  an  order  had  been  made 
authorizing  the  president  to  apply  certain  bonds,  subscrip- 
tions, etc.,  as  specified  in  their  order,  and  whereas  doubts 
have  arisen  as  to  whether  under  said  order  the  president  had 
a  right  to  apply  certain  bonds  placed  in  his  hands  as  special 
trustee  by  order  of  October  24,  1859  ;  therefore  it  was 
resolved  that  the  bonds  set  apart  by  the  order  of  October  24, 
1859,  "were  intended  to  be  included  in  the  assets  to  be 
applied  to  the  payment  of  interest  due  the  county  of  Wabash, 
and  for  other  purposes  so  ordered  to  be  applied  by  said 
president." 

And  by  the  amended  answer  he  denies  the  payment  of  the 
bills  and  calls  for  proof;  also  states  that  of  the  $15,000  county 
bonds  received  by  him,  about  $9,000  were  disposed  of  for  the 
benefit  of  the  county  on  account  of  interest,  and  about 
$6,000  for  paying  divers  notes,  on  which  plaintiffs  below  and 
others  were  liable. 

The  answer  of  Williams  confesses  the  allegations  of  the  bill, 
and  also  the  receipt  of  $11,000  of  land  bonds. 

The  cause  was  heard  on  bill,  answers,  exhibits,  and  oral 
testimony. 

Peter  Clark  testified,  that  he  was  attorney  of  the  railroad 
company;  in  March,  1860,  a  trust  deed  and  thirty-six  land 
bonds,  of  $1,000  each,  were  made  out  by  him.  Williams 
came  up  to  Mt.  Carmel  to  execute  them  as  secretary  ;  it  was 
at  witness's  room.  Williams  refused  to  execute  the  bonds 
and  deed  of  trust  because  he  said  they  had  used  the  $15,000 
of  bonds  placed  in  Wilkinson's   hands  for  the  protection  of 
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himself  and  friends,  and  lie  refused  to  execute  the  papers 
unless  he  and  his  friends  were  secured. 

After  Wilkinson  promised  to  give  the  eleven  bonds  he 
executed  the  papers. 

Land  bonds  had  no  market  value  ;  county  bonds  were 
worth  eighty  cents.  Williams  was  secretary,  and  had  custody 
of  the  papers.  A  bond  being  introduced,  witness  said,  that  is 
one  of  the  thirty-six  land  bonds. 

/.  N.  Jaquess  testified,  that  he  was  present  when  the  orders 
of  the  Illinois  Southern  Railroad  Company  were  made  ;  the 
one  appropriating  the  $15,000  county  bonds  to  pay  interest, 
was  made  at  Carmi  ;  Fackney  was  present  and  objected  to 
the  arrangement,  saying  he  had  friends  who  would  object, 
but  he  said  unless  the  interest  was  paid  on  the  bonds  they 
would  become  of  no  value,  and  I  think  at  last  rather  waived 
his  objection.  Was  present  when  Williams  refused  at  Mt. 
Carmel,  to  execute  the  deed  of  trust  and  the  bonds,  because 
he  said  he  had  friends  that  were  interested.  He  did  not 
name  them,  but  I  knew  who  they  were. 

Fackney  was  not  a  member  of  the  board  on  the  day  of 
February,  1860.  The  amount  of  interest  due  on  county  bonds 
was  about  $8,000.  Don't  know  if  it  is  yet  paid;  the  Stantons 
were  to  have  paid  it. 

J.  C.  Stanton,  testified,  that  he  received  $15,000  Wabash 
county  bonds.  Sent  $9,000  East  to  his  brother.  At  first 
hypothecated  them  at  forty  cents.  Gave  a  mortgage  on  prop- 
erty to  raise  the  money  ;  afterwards  sold  bonds,  and  paid 
about  $4,000  interest  and  $4,000  debts.  The  notes  paid  at 
Evansville  and  the  interest  were  paid  with  Wabash  county 
bonds. 

Witness  here  presented  one  note  of  $2,000,  dated  June  16, 
1859,  signed  by  J.  Fackney  and  I.  N.  Jaquess,  and  four  for 
$500  each,  made  by  Fackney  and  S.  H.  Martin,  dated  June 
16,  1859.  Thinks  they  were  paid  shortly  after  due;  gave  an 
acceptance  East;  it  was  after  the  order  at  Carmi.  Had  a 
conversation  with  Fackney  in  his  store  at  Carmi.  He  asked 
me  why  I  did  not  pay  the  notes  in  Mt.  Yernon.  I  replied, 
the  company  had  furnished  no  money.      He  said  they  gave 
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up  the  bonds  for  that  purpose.  Had  a  conversation  with 
Williams  in  Mt.  Carrael;  told  him  that  Wilkinson  proposed 
I  should  give  a  mortgage  on  the  Stanton  House;  but  Jaquess 
objected,  as  he  wanted  part  of  the  bonds,  and  the  arrange- 
ment was  not  made.  In  this  conversation  he  (Williams)  said 
the  county  bonds  had  been  given  up,  but  did  not  say  by 
whom. 

Being  re-called,  witness  testified  further  :  I  paid  the  notes 
in  Evansville  Bank,  in  December,  1859,  and  it  was  after  the 
notes  were  paid  that  the  conversations  were  had  with  Fackney 
and  Williams ;  did  not  understand  them  to  say  they  had  relin- 
quished their  claim  to  the  bonds  given  Wilkinson  in  trust  for 
them. 

By  the  contract,  they  (J.  C.  &  D.  N.  Stanton)  were  to  pay 
the  interest  on  the  Wabash  county  bonds,  and  the  notes  in 
the  Evansville  and  Mt.  Vernon  banks,  and  for  that  purpose 
were  to  take  the  Wabash  county  bonds  at  their  face.  The 
bonds  received  from  Wilkinson  for  the  purpose  were  sent 
East  to  brother;  whether  they  "were  used  to  pay  interest 
and  notes  don't  know,  as  the  business  was  managed  by  my 
brother.  Wilkinson  was  East  at  same  time,  and  acted  with 
my  brother  in  the  matter. 

/.  8.  Johnson  testified,  that  Wilkinson  had  returned,  at 
January  term,  $4,000  of  coupons,  which  were  canceled,  and 
that  afterwards  over  $1,000,  perhaps  $3,000,  more  had  been 
returned  for  interst  paid,  but  don't  know  by  whom. 

W.  M.  Gray  testified  :  he  was  present  at  meeting  of  board 
in  Carmi,  when  the  order  was  passed  to  pay  interest  with 
bonds  in  Wilkinson's  hands.  Fackney  was  present;  was  no 
longer  a  member  of  the  board  and  had  no  control  over  the 
matter,  but  said  if  the  board  wished  to  use  those  bonds  they 
ought  to  take  the  note  up  at  Mt.  Vernon ;  never  gave  consent, 
nor  did  Stewart  ever  consent,  so  far  as  witness  knew. 

A.  E.  Shannon  testified  :  he  was  one  of  the  trustees  in 
deed;  came  to  Mt.  Carmel,  March,  1860,  wdien  the  bonds  and 
deed  were  to  be  executed,  at  Clark's  room,  in  Mansion  House. 
Williams  objected  to  execute  them,  because  he  and  his  friends 
had  been   treated  badly;  he  said  that  the  company  had  dis- 
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posed  of  tlie  bonds  which  had  been  set  apart  for  their  security, 
Wilkinson  made  an  appeal  to  him,  saying  he  was  secretary 
and  ought  to  execute  the  papers.  Williams  still  objected, 
and  said  they  ought  to  have  paid  the  note.  Wilkinson  pro- 
posed to  give  him  eleven  of  the  land  bonds  as  security,  and 
Williams  then  executed  the  papers  as  requested. 
Copy  of  note  mentioned  in  bill: 

"  Exchange  for  $2,060. 

"  Carmi,  Illinois,  May  12,  1859.  Three  months  after  date  of  this 
first  of  Exchange,  second  of  same  tenor  and  date  unpaid,  pay  to  the  order 
of  Josiah  Stewart,  James  Fackney  and  George  Williams,  two  thousand 
and  sixty  dollars,  at  the  Branch  of  the  Bank  of  the  State  of  Indiana,  at 
Vincennes,  Ind.,  without  any  relief  whatever  from  valuation  and  appraise- 
ment laws  for  value  received,  and  place  same  to  account  of  your  obedient 
servants. 
"  To  Cashier  Bank  Vincennes,  J.  C.  &  D.  K  STANTON." 

Vincennes,  Ind." 

Indorsed:  "Josiah  Stewart,  James  Fackney,  George  Wil- 
liams." 

Also:  "This  note  was  paid  by  S.  H.  Martin's  acceptance, 
indorsed  by  Josiah  Stewart,  and  George  Williams,  dated  June 
13th,  payable  at  Bank  at  Mt.  Vernon,  $2,082.60,  at  three 
months." 

The  decree  declares  that  the  said  Stewart  and  Fackney,  and 
Williams  paid  the  bill  of  exchange,  amounting  to  $2,082.60, 
and  orders  that  Wilkinson  pay  that  amount  to  them. 

Wilkinson  brings  the  case  to  this  court  by  writ  of  error  and 
assigns  the  following  errors: 

1.  The  decree  is  contrary  to  law. 

2.  It  is  contrary  to  equity. 

3.  The  decree  should  have  been  in  favor  of  Wilkinson  for 
costs. 

4.  The  decree  is  unsupported  by  evidence. 


A.  Kitciiell,  for  Plaintiff  in  Error. 


The  facts  are,  in  brief,  these;  Stewart,  Fackney,  Williams, 
Martin,  Jaquess,  and  others,  were  accommodation  indorsers  of 
the  Illinois  Southern  Kailroad  Company,  of  which  Wilkinson 
was  president,  Williams,  secretary,  Clark,  attorney,  and  J. 
C.  and  D.  N.  Stanton  were  contractors.      The  company  had 
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received  and  disposed  of  in  part  Wabash  county  bonds,  the 
interest  on  which  by  contract  the  company  was  to  pay,  and  by 
contract  between  the  company  and  the  Stan  tons  the  latter  were 
to  pay. 

On  the  24th  of  October,  1859,  to  secure  the  indorsers 
against  loss,  the  company  placed  in  the  hands  of  their  presi- 
dent one  hundred  and  fifty  Wabash  county  bonds  ($15,000) 
to  be  applied  to  paying  the  notes  and  bills  on  which  they  were 
liable. 

For  these  bonds  Wilkinson  receipted  in  his  own  name  as 
trustee,  etc. 

Before  these  bonds  could  be  sold  and  applied  as  thus  or- 
dered, it  became  necessary  to  provide  for  the  interest  due  the 
county  on  March  26,  1860,  amounting  to  $8,000,  and  to  this 
end  the  company  made  an  order  on  the  16  th  of  February, 
1860,  authorizing  the  president  to  use  the  $15,000  of  bonds 
placed  in  his  hands  in  trust  for  the  indorsers.  These  bonds 
were  accordingly  delivered  to  J.  C.  Stanton,  and  sent  East  to 
his  brother.  They  were  first  hypothecated  at  forty  cents,  and 
finally  disposed  of  at  about  $-4,000  towards  interest  on  the 
county  bonds,  and  about  $4,000  towards  debts  on  which  the 
indorsers  were  liable.  Stanton  paid  the  notes  first  by  an  ac- 
ceptance East,  and  used  the  bonds  on  that  account  afterwards. 
When  the  order  was  made  at  Carmi  to  use  the  bonds  toward 
interest,  Fackney  objected,  but  at  last  agreed  that  the  interest 
should  be  paid,  and  seemed  to  waive  his  objection. 

After  the  bonds  had  been  used  for  interest,  etc.,  and  when 
Williams  was  called  on  as  secretary  to  execute  the  deed  of 
trust  and  land  bonds,  he  refused,  because  the  $15,000  county 
bonds  had  been  disposed  of  contrary  to  the  trust,  and  until,  by 
a  new  agreement  for  security,  he  received  eleven  thousand  dol- 
lars of  land  bonds,  which  he  still  holds;  by  which  act,  we  in- 
sist, he  released  Wilkinson  from  the  trust,  if  one  existed,  so 
far  at  least  as  he  (Williams)  is  concerned. 

The  complainants  below  pretend  they  paid  the  bill  of  ex- 
change at  Mt.  Vernon,  and  they  produce  it  canceled,  but  the 
indorsements  on  it  show  that  it  was  paid  by  the  acceptance  of 
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S.    H.    Martin   at   three    months,  indorsed   by   Stewart   and 
Williams. 

The  plaintiff  now  insists: 

1.  That  the  order  setting  apart  the  $15,000  comity  bonds, 
and  his  receipt  therefor,  did  not  create  a  trust  beyond  the  con- 
trol of  the  railroad  company,  and  when  the  order  was  subse- 
quently changed,  the  said  plaintiff  being  all  the  time  president 
of  the  company,  of  which  defendants  all  knew,  he  as  its  offi- 
cer was  bound  to  obey  the  orders  of  the  board  of  directors, 
and  was  therefore  not  personally  liable  as  a  trustee.  Adams' 
Equity,  29,  39;  2  Story's  Equity,  sees.  1045,  1036;  lb.,  note 
3,  sec.  972,  p.  301. 

2.  If  it  should  be  held,  however,  that  a  trust  was  created 
beyond  the  control  of  the  railroad  company,  then  it  is  further 
insisted,  that  there  is  no  sufficient  proof  that  Fackney,  Stewart 
and  Williams  paid  the  bill.  The  production  of  the  bill  by 
Stewart  and  Fackney  on  trial,  might  furnish  prima  facie 
evidence  that  they  had  paid  it,  but  certainly  not  that  Williams 
had  paid  any  part.  Williams  in  his  answer  does  not  pretend 
to  have  paid  it,  in  whole  or  in  part;  besides,  the  indorsements 
show  that  it  was  paid  by  the  acceptance  of  Martin,  indorsed 
by  Williams  and  Stewart,  clearly  showing  that  Fackney  had 
no  share  in  the  payment. 

3.  *  If  the  proof  of  payment  shall,  however,  be  regarded  as 
sufficient,  then  we  insist  that  as  to  Fackney,  by  his  state- 
ment, at  the  time  of  making  the  order  of  16th  of  February, 
1859,  for  applying  the  bonds  towards  interest,  that  the  interest 
should  be  paid,  he  thereby  encouraged  the  making  of  said 
order  and  such  application  of  the  bonds  by  Wilkinson,  and 
he  cannot  in  equity  now  hold  Wilkinson  liable  for  violating 
the  trust.  And  that  as  to  Williams,  he,  by  a  new  agreement 
with  Wilkinson,  president  of  the  company,  discharged  and  re- 
leased all  claim  on  the  trust  by  the  acceptance  of  the  $11,000 
of  land  bonds,  and  he  was,  therefore,  not  entitled  to  any  decree 
in  hie  favor. 

Walker,  J.  The  county  bonds  were  specifically  pledged, 
as  an  indemnity  against  the  liability  of  the  accommodation 
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indorsers  of  the  bill.  The  pledge  was  made  by  the  action  of 
the  directors  of  the  railroad  company.  And  appellant  ac- 
knowledges in  his  receipt,  that  he  had  received  the  bonds,  for 
the  purpose  of  paying  this  and  other  notes.  That  they  were 
placed  in  his  hands,  as  a  trustee  of  the  makers  and  indorsers, 
to  be  sold  and  disposed  of  by  him,  as  soon  as  possible,  and  the 
proceeds  to  be  applied  in  payment  of  the  notes,  and  to  account 
for  any  surplus  which  might  remain,  to  the  treasurer  of  the 
company.  The  nature  of  the  transaction,  the  declaration  of 
the  trust  in  the  receipt,  exclude  the  supposition,  that  this  was 
not  designed  as  a  trust  fund.  That  it  was  such,  and  appellant 
was  a  trustee,  subject  to  all  the  duties  and  liabilities  imposed 
by  that  relation,  is  too  obvious  to  admit  of  a  doubt. 

It  is,  however,  insisted,  that  being  the  president  of  the 
company,  appellant  was  bound  to  conform  his  action,  in  the 
sale  of  the  lands,  and  the  disposition  of  the  funds,  to  the 
direction  of  the  board  of  directors.  The  action  of  that  body 
had  created  the  trust,  and  had  designated  appellant  as  trustee, 
by  an  order  entered  upon  their  records.  When  the  transac- 
tion was  consummated,  it  became  a  binding  contract,  irrevo- 
cable by  any  of  the  parties.  Appellant  after  that  time  did 
not  hold  the  bonds  under  the  control  of  the  directors,  but 
under  the  contract.  They  had  no  power  to  alter,  change  or 
abrogate  the  trust,  or  in  anywise  alter  appellant's  duties  or 
liabilities  to  appellees.  It  only  remained  for  the  trustee  to 
faithfully  execute  and  perform  the  trust,  or,  on  failing  or  refus- 
ing to  do  so,  he  would  become  liable  for  the  breach  of  that 
duty.  The  trust  fund  could  not  be  diverted,  unless  by  the  full 
consent  of  all  parties  in  interest. 

Appellant  assumed  the  position  of  trustee  voluntarily,  and 
in  his  individual,  and  not  in  his  official  character.  Having 
assumed  the  responsibility  as  an  individual,  his  acts,  his  duties, 
and  his  liabilities,  as  such,  were  no  more  under  the  control  of 
the  board  of  directors,  than  would  be  those  of  one  not  con- 
nected with  the  company.  The  duties  devolving  upon  him  as 
trustee,  had  no  connection  with  those  of  president  of  the  com- 
pany. He  occupies  the  same  position  as  he  would,  had  he 
been  a  stranger  to  the  company.     Having  violated  his   trust, 
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lie  must  be  held  liable,  to  the  cestuis  que  trust ,  for  any  injury 
they  may  have  sustained  by  his  breach  of  duty. 

It  is  also  contended,  that  there  is  no  evidence  of  the  pay- 
ment of  the  bill  of  exchange.  It  does  appear  that  appellees 
took  up,  and  had  the  instrument  canceled,  after  it  had  matured 
and  gone  to  protest.  This  was  done  by  the  substitution  of 
other  negotiable  paper.  It  seems  thus  to  have  been  fully  dis- 
charged, and  if  so,  it  was  equivalent  to  a  payment.  Ralston 
v.  Wood,  15  111.  159;  Cox  v.  Reed,  27  111.  434.  The  new  pa- 
per was  not  given  as  security  but  as  payment,  resulting  in  the 
extinguishment  of  the  bill  of  exchange. 

The  only  remaining  question  is,  whether  appellees  consented 
to  the  perversion  of  the  trust  fund.  It  nowhere  appears  that 
they  ever  in  terms  gave  their  consent.  It  only  appears,  that 
after  the  bonds  had  been  misapplied,  Williams  was  required, 
as  the  secretary  of  the  company,  to  execute  a  deed  of  trust,  on 
other  funds,  for  the  company,  when  he  objected,  on  the  grounds 
that  he  and  his  friends  had  been  badly  treated,  by  the  perver- 
sion of  this  fund,  and  insisted  that  they  should  be  secured  out 
of  the  funds  embraced  in  the  trust  deed.  He  consented,  upon 
appellant  assuring  him,  they  should  have  eleven  thousand  dol- 
lars of  land  bonds  for  the  purpose.  This  implies  no  consent 
or  ratification  of  the  breach  of  trust,  but  simply  indicates  a 
desire  to  secure  himself  and  friends  out  of  other  property  of 
the  company. 

So  far  from  consenting,  Fackney  positively  objected,  to 
applying  the  trust  fund  to  any  other  purpose,  until  the  debts 
were  paid.  There  were  some  remarks  made  by  appellees,  in 
reference  to  the  bonds  having  been  given  up,  but  the  witness 
did  not  understand  by  whom,  or  that  appellees  had  released 
their  claim  on  the  fund.  We  can  perceive  nothing  in  the 
record  which  indicates  their  assent  before,  or  ratification  of 
the  misapplication  of  the  fund,  after  the  transaction  had 
transpired. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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James  A.Daventort,  and  John  V.  DAVENPORT,Plain- 
tiffs  in  Error,  v.  Martha  C.  Haynie,  and  William 
D.  Haynie,  a  minor,  who  sues  by  his  next  friend. 
Martha  D.  Haynie,  Defendants  in  Error. 

ERROR  TO  MARION. 

Where  different  tenants  have  successively  held  premises,  and  paid  rent  to 
the  wrong  party,  after  notice,  it  is  improper  to  enter  a  decree  requiring  all 
of  these  tenants,  and  the  person  to  whom  they  paid  the  rent,  to  pay  over 
the  whole  amount  so  wrongfully  paid,  to  the  party  entitled  to  it. 

In  such  case  there  can  be  no  joint  liability.  The  party  who  received  the 
rent  is  liable  for  the  whole  amount,  but  each  tenant  is  only  liable  for  the 
amount  which  accrued  during  his  tenancy. 

This  was  a  bill  in  chancery,  filed  in  tlie  Circuit  Court  of 
Marion  county,  by  defendants  in  error,  as  complainants, 
against  James  Marshall,  James  A.  Davenport,  John  Y.  Daven- 
port, Thomas  F.  Houts,  Willis  D.  Green,  William  D.  Haynie, 
and  Isham  N.  Haynie,  defendants. 

The  bill  states,  that  complainant  Martha  D.  is  mother  of 
complainant,  William  D.  Haynie,  a  minor,  under  fourteen 
years  of  age,  who  sues  by  her  as  his  next  friend,  and  that  they 
reside  in  Jefferson  county  Illinois;  that  Martha  D.  is  widow 
of  Abner  F.  Haynie,  late  of  Marion  county,  deceased.  That 
said  William  D.  is  the  only  surviving  son  and  heir-at-law  of 
said  Abner  F.  with  said  Martha  D. 

That  at  August  term,  1847,  of  Marion  Circuit  Court,  the 
school  commissioner  of  said  county  filed  his  bill  in  chancery 
against  one  William  D.  Haynie,  to  foreclose  a  mortgage  on 
Lot  2,  Block  2,  Square  4,  in  original  Town  of  Salem,  executed 
by  said  William  D.  for  the  use  of  the  inhabitants  of  Town  2, 
Range  2,  in  Marion  county.  Said  bill,  mortgage  and  note, 
are  annexed  to  original  bill,  as  Exhibit  A. 

That  at  said  August  term,  1847,  of  said  Circuit  Court,  a 
decree  was  had  in  said  cause,  directing  sale  of  said  premises, 
and  appointing  Thomas  F.  Houts  special  commissioner  to  sell, 
who  on  May  6th,  1848,  soid  same  t )  said  Abner  F.  for  $100, 
who  gave  note  and  mortgage  as  required  by  said  decree,  and 
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thereupon  became  entitled  to  a  conveyance  thereof  from  said 
Honts,  whose  duty  it  was  to  make  snch  conveyance,  as  will 
appear  from  said  decree  and  Houts'  report,  who  made  his  final 
report,  August  term,  1848. 

That  from  some  cause,  unknown  to  complainants,  said  Honts 
did  not  convey,  though  said  Abner  F.  complied  with  the  de- 
cree and  orders  of  said  court.  Charges  that  said  Abner,  in 
law  and  equity,  is  entitled  to  said  conveyance  from  Honts. 
That  said  Abner,  being  then  in  feeble  health,  died  July  1,  1851, 
without  getting  said  conveyance. 

That  on  the  11th  of  June,  1851,  said  Abner  made  his  last 
will;  and,  subject  to  his  debts,  which  were  few,  and  are  or 
will  soon  be  paid  without  recourse  to  his  real  estate,  he,  except 
a  few  legacies,  bequeathed  all  his  real  and  personl  estate  to 
complainants,  share  and  share  alike,  and  appointed  defendants, 
"Willis  D.  Green,  W.  D.  Haynie,  and  Isham  N.  Haynie,  his 
executors,  who  proved  said  will  in  Marion  County  Court. 

Charges  that  said  complainant  Martha  D.,  under  said  will, 
is  entitled  to  one  undivided  moiety  of  said  Aimer's  real  and 
personal  estate,  and  by  law  equally  with  her  infant  son  co- 
complainant  to  said  town  lot  No.  2,  and  to  the  rents  thereof, 
as  fully  as  said  Abner  could,  and  to  an  undisturbed  title 
therein,  and  to  a  deed  therefor. 

The  defendant  James  Marshall,  said  Abner's  brother-in-law, 
taking  advantage  of  his  feeble  health  for  years  before  his 
death,  got  possession  of  said  town  lot,  and  for  three  years  and 
upwards  last  past  has  retained  possession,  and  has  rented  or 
leased  same  to  defendants  James  A.  and  John  Y.  Davenport, 
who  are  in  possession,  though  said  Marshall  never  had  any 
legal  or  equitable  right  thereto,  and  knew  that  he  was 
an  illegal  intruder  therein;  that  said  Davenports  well  knew 
Marshall  had  no  right  thereto.  That  Abner,  in  his  lifetime, 
in  a  friendly  way  besought  Marshall  to  surrender  possession, 
and  complainants  and  others  on  their  part  since  Abner's  death 
have  also  so  requested,  but  he  refused. 

Charges  combination  of  said  Marshall  with  the  Davenports 
to  defraud  her.  That  they  have  committed  waste  by  tearing 
down  a  partition  wall,  which  divided  the  store  into  two  rooms; 
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and,  unauthorized  by  complainants,  since  death  of  Abner,  built 
another  building  on  the  premises,  and  since  Davenports'  pos- 
session it  is  of  no  use  to  complainants.  That  said  Marshall 
and  Davenports,  or  some  of  them,  owe  the  rents  of  said  town 
lot  since  Abner's  death,  to  them — amount  $200  and  upwards, 
which  they  refuse  to  pay,  and  keep  possession,  committing 
waste  from  day  to  day  without  license,  contrary  to  equity. 

The  oath  of  Marshall,  James  A.  and  John  Y.  Davenport, 
T.  F.  Houts,  W.  D.  Green,  W.  D.  Haynie,  and  I.  N.  Haynie, 
waived.  Prayer  that  Houts,  or  some  other  person  to  be 
authorized  thereto,  make  complainants  a  conveyance  of  said 
town  lot;  for  an  account  and  payment  by  Marshall  and  Daven- 
ports of  the  rents  since  Marshall  got  possession;  an  injunc- 
tion against  waste;  decree  of  possession;  and  that  title  be 
quieted;  compensation  for  w^aste;  and  for  further  relief. 

Answer  of  Thomas  F.  Houts,  filed  August  30,  1853. 

Admits  his  appointment  at  August  term,  1847,  by  Marion 
Circuit  Court,  as  commissioner  to  sell  and  convey  said  real 
estate.  Admits  the  sale,  on  6th  of  May,  1848,  of  same;  that 
James  Marshall  purchased  for  $100,  who  shortly  afterwards 
directed  him  to  make  the  certificate  of  sale  to  Abner  F. 
Haynie,  who  was  then  absent. 

That  on  Abner's  return,  defendant  called  on  him,  when  he 
perfected  the  sale,  and  paid  fee,  etc.,  when  Houts  gave  him  the 
usual  certificate  of  purchase. 

That  about  the  expiration  of  fifteen  months  from  sale,  he 
informed  said  Abner  he  was  entitled  to  a  deed,  and  would  get 
one  on  surrender  of  said  certificate.  That  Abner  searched 
therefore  and  finally  said  it  was  lost.  Submits  that  he  (Houts) 
was  not  guilty  of  neglect  in  not  executing  the  deed. 

That  after  Abner's  death,  I.  IS".  Haynie,  one  of  his  executors, 
conversed  with  Houts  thereon,  and  agreed  to  state  the  matter 
to  the  court,  which  was  not  done.  That  Houts  told  him  after- 
wards, if  he  got  the  certificate  or  made  affidavit  of  loss,  he 
would  make  the  deed. 

That  such  affidavit  was  made,  and  is  annexed  to  his  (Houts') 
answer.  That  said  executor  asked  for  the  deed,  which  Houts 
executed  and  gave  to  William  H.  Green,  Esq.,  attorney  for 
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complainant,  telling  him  it  was  worthless,  being  made  to  a 
dead  man.     That  Green  said  it  was  not  Houts'  fault. 

Affidavit  of  I.  N.  Haynie  of  loss  of  certificate  of  purchase. 

General  replication  to  Honts'  answer. 

Answer  of  defendant  James  Marshall,  filed  Angnst  30, 
1853,  states,  that  in  spring  of  1847,  he  was  keeping  a  drug 
store  in  Salem,  in  his  own  house,  when  AbnerF.  Haynie  pro- 
posed to  him  to  enter  into  partnership;  that  they  agreed  to 
do  so.  Stock  estimated  at  $600 — $300,  one-half  thereof 
Abner  wTas  to  pay.  Haynie  to  attend  to  his  practice  as  a  phy- 
sician; defendant  to  the  drug  store;  and  to  share  equally 
in  profit  and  loss.  That  they  continued  in  business  that  year. 
That  said  Haynie  did  not  pay  said  $300,  nor  for  his  drugs 
during  that  year. 

That  in  February,  1848,  Haynie  complained  of  bad  health, 
and  wished  to  enlarge  the  store  or  stock  of  drugs,  and  quit 
medical  practice.  That  they  agreed  to  enlarge  the  business, 
each  to  contribute  $1,500.  The  house  then  occupied  by  de- 
fendant wxas  too  small,  and  they  agreed  to  build  a  new  house, 
which  was  commenced  on  lot  2,  (the  premises  in  dispute). 
That  at  the  time  of  commencing  such  building,  Haynie  had 
only  a  fictitious  title  from  his  father,  W.  D.  Haynie,  Sen.,  and 
had  paid  nothing  for  it.  It  was  agreed  that  defendant  and 
Haynie  should  pay  said  W.  D.  Haynie  a  fair  price  therefor,  as 
the  title  could  be  made  good  by  the  purchase  of  a  mortgage 
on  said  lot  by  said  W.  D.  Haynie,  before  he  conveyed  to  said 
Abner. 

An  account  of  expenses  of  material,  etc.,  and  labor,  was 
kept,  of  which  defendant  paid  $337.04. 

That  before  the  house  was  completed,  said  Abner  was  taken 
sick,  and  therefore,  as  he  told  defendant,  failed  in  money  mat- 
ters; told  defendant  that  he  loaned  Black  &  Turner  $1,000, 
which  he  could  command  if  well.  That  said  Abner  wTas 
anxious  to  go  to  St.  Louis  for  better  medical  advice,  and  did 
go.  That  Abner  contributed  about  $300  or  $400.  That  de- 
fendant went  on  and  purchased  goods  on  six  months'  time, 
relying  on  Abner's  promise  to  contribute  the  balance  of  the 
$1,500.      That  Abner  soon  improved  and  returned  home — the 
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money  often  talked  of,  but  never  paid.  When  the  debt  for  the 
goods  became  due,  defendant  had  to  borrow  to  pay  it.  The 
defendant  was  displeased  thereat;  that  he  talked  to  Abner 
of  dissolving  the  firm;  that  he  objected;  and  so  things  went 
on  until  winter  of  1849-50.  Frequent  talk  of  Abner's  failure 
to  pay,  several  propositions  made,  but  no  answer  from  Abner 
until  defendant  began  making  bills  to  himself.  Abner  wished 
to  keep  the  stock,  but  defendant  knew  that  he  could  not  do 
so  unless  he  concealed  money.  Defendant  proposed  to  Abner 
to  take  the  stock,  pay  the  debts,  and  pay  defendant  fifty  per 
cent,  on  his  money  in  the  stock,  and  he  would  go,  or  that 
Abner  could  do  the  same.  Abner  reflected,  and  proposed  to 
accede,  if  defendant  would  give  him  his  medical  accounts  and 
medicines.  Defendant  agreed.  Abner  required  fifty  per  cent, 
on  all  medical  bills  paid  in — defendant  agreed.  Then  the  ques- 
tion arose  about  the  house.  Neither  wanted  it.  Abner  said, 
since  his  health  was  restored,  that  he  would  attend  exclusively 
to  medical  practice,  and  that  defendant  had  paid  nearly  all 
expense  of  building  the  house;  that  he  did  not  like  to  take 
out  what  defendant  paid  therefor  with  fifty  per  cent.  Defend- 
ant was  not  willing  to  keep  the  house  over  one  year,  when  he 
intended  quitting  business.  Abner  refused  to  take  it,  and 
proposed  to  defendant  to  keep  it  at  four  dollars  per  month, 
one-half  to  Abner,  the  other  half  defendant  to  keep  until  he 
was  repaid  his  outlay  in  building.  Defendant  objected  to  the 
length  of  time,  and  finally  agreed,  telling  Haynie  he  would 
rent  it  out  after  first  year.  The  contract  was  well  understood 
between  the  parties,  and  witnesses  called  thereto.  No  dissat- 
isfaction for  eight  months,  until  Abner  and  defendant  were 
settling  some  old  individual  dealings.  Then  Abner  expressed 
dissatisfaction,  and  proposed  to  the  defendant  to  keep  the 
house  at  four  dollars  per  month  and  credit  it  on  defendant's 
claim  on  house.  That  Abner  would  produce  memoranda  and 
allow  certain  items;  otherwise  he  had  defendant's  note  and 
would  never  allow  them.     This  was  their  last  conversation. 

Denies  the  friendly  request  alleged.  States  that  defendant 
called  on  two  of  the  executors  to  settle,  but  could  get  no 
settlement.     That  defendant  could  not  give  up  the  house  to 
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any  one  who  would  settle  the  matter.  That  he  rented  the  prem- 
ises to  the  Davenports  for  three  years,  and  they  occupy  them-. 

States  that  the  alleged  waste  (if  any)  was  done  by  said 
Davenports,  without  defendant's  consent;  that  they  would,  it 
desired,  surrender  the  premises  at  the  expiration  of  their  ten- 
ancy in  same  condition  as  received  by  them. 

That  the  entire  amount  expended  on  building  wTas  $430.89, 
of  which  said  Haynie  paid  $93.85;  the  balance,  $337.04, 
defendant  paid;  for  which  he  has  received  nothing  but  the 
occupancy  of  said  house  by  him  and  his  tenants  since  May, 
1850. 

G-eneral  replication  filed  to.  said  answer. 

Answer  of  defendant  James  A.  Davenport,  filed  September 
term,  1853,  states  that  on  or  about  March  18,  1851,  he  entered 
into  partnership  with  B.  F.  Marshall,  as  merchants ;  that  James 
Marshall,  then  occupying  the  lot  in  question,  rented  same  to 
them  for  $48  a  year;  that  they  occupied  same  to  January  17, 
1854,  when  John  Y.Davenport  purchased  B.  F.  Marshall's 
share,  and  became  defendant's  partner.  That  defendant  and 
said  B.  F.  Marshall  naid  James  Marshall  all  rent  due,  to  time 
of  said  dissolution,  at  $48  per  year. 

The  defendant  and  said  John  Y.  rented  same  from  said 
James  Marshall  from  thence  until  1st  of  April,  1856,  at  $72  a 
year,  and  have  paid  him  all  rent  due  to  the  present  time. 

That  shortly  after  said  defendant  and  John  Y.  took  posses- 
sion, they  removed  a  partition  wall  which  divided  the  store 
into  two  rooms,  making  it  inconvenient;  that  no  damage  arose 
therefrom,  and  it  was  removed  with  the  intention  to  replace  it 
at  the  end  of  their  tenancy,  if  desired.  That  instead  of  waste, 
it  rendered  the  store  more  commodious,  and  better  fitted  for 
business. 

That  they  erected  a  shed  room  attached  to  said  building  as 
a  ware  or  lumber  room,  twenty  feet  by  fourteen  feet,  on  which 
they  expended  $50,  the  store  not  being  large  enough  for  ordi- 
nary business ;  that  they  intend  and  propose  to  let  it  remain 
with  charge,  or  remove  it,  if  desired,  at  the  end  of  tenancy. 
That  it  enhanced  the  value  of  the  store,  and  was  absolutely 
necessary. 
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That  when  defendant  and  B.  F.  Marshall  rented  from  James 
Marshall,  they  were  ignorant  of  his  title;  only  knew  Marshall 
occupied  it  and  professed  the  right  to  rent  it.  That  defendant 
and  John  V.  when  they  rented  were  equally  ignorant.  Deny 
the  charge  of  knowledge.  That  they  rented  in  good  faith  and 
in  good  faith  paid  the  rent  to  said  James  Marshall. 

The  answer  of  John  Y.  Davenport,  filed  at  the  same  time, 
states  the  same  facts. 

A  general  replication  was  filed  on  15th  September,  1853, 
to  said  answers. 

Order  of  September  16,  1853.  Suggesting  resignation  of 
defendants  W.  D.  Haynie  and  I.  N".  Haynie  as  executors  of 
will  of  Abner  F.  Haynie.  Appearance  of  Willis  D.  Green, 
the  other  executor. 

Answer  of  defendant,  "Willis  D.  Green,  filed  September, 
1853.  States,  that  the  allegations  in  bill  of  solvency  of  Abner's 
estate  to  pay  debts  without  recourse  to  the  reality,  is  true. 
Admits  that  by  said  Abner's  will,  the  title  to  said  lot  is  in 
complainants,  Martha  D.  and  "W.  D.  Haynie. 

May  25,  1854.  Complainants'  notice  to  defendants  Daven- 
port, directing  them  not  to  pay  rents  of  the  premises  to  defend- 
ant Marshall,  and  notifying  them,  that  they  held  said  defend- 
ants responsible  for  the  accrued  rents,  and  that  if  they  obtained 
decree  of  possession  and  Davenports  should  thereafter  pay 
to  Marshall  any  rent,  they  would  risk  refunding  with  costs — 
said  Marshall  having  no  right  to  the  rents,  complainants  being 
lawful  owners. 

Sheriff's  return  of  service  of  notice  on  defendants  Daven- 
port, by  reading,  on  May  8,  1854. 

Thomas  F.  Houtsb  for  complainants,  deposed,  that  he  knew 
the  parties  in  this  case  and  the  premises.  That  about  the 
time  of  the  improvements  thereon,  he  was  commissioner  to 
sell  and  convey  same  in  the  cause  of  School  Commissioner 
against  W.  D.  Haynie.  That  James  Marshall  bid  them  off 
at  $100,  and  told  him  to  make  certificate  to  A.  F.  Haynie, 
then  absent,  but  who  shortly  returned  and  complied  with 
decree  of  sale,  and  he  made  him  the  certificate.  Marshall 
and  Haynie  occupied  after  Haynie's  purchase  ;  can't  say 
5 — 30th  111. 
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how  long.  Thinks  J.  A.  Davenport  and  B.  F.  Marshall  next 
occupied,  who  were  succeeded  by  J.  A.  and  J.  Y.  Davenport 
for  a  time,  and  they  by  R.  M.  Nichols,  who  now  occupies  ; 
not  being  familiar  with  rents,  cannot  answer  as  to  what  the 
premises  would  rent  for  from  1850  to  present  time.  Rents 
are  thirty  or  fifty  per  cent,  higher  now  than  then.  Gave  the 
certificate  of  purchase  to  Haynie,  calling  on  Haynie  for  it 
when  he  was  entitled  to  deed,  who  looked  for  it,  could  not 
find  it,  and  said  it  was  lost.  Haynie  died.  I.  N.  Haynie,  one 
of  his  executors,  made  an  affidavit  of  loss,  which  was  annexed 
to  witness'  answer  ;  that  on  I.  N.  Haynie's  request  he  made 
the  deed,  and  gave  it  to  W.  H.  Green,  as  attorney  for  com- 
plainant, telling  him  it  was  worthless,  being  made  to  a  dead 
man. 

William  D.  Haynie,  for  complainants,  deposed,  that  he 
knew  the  parties  to  this  cause.  A.  F.  Haynie  and  James 
Marshall  occupied  the  premises  when  the  addition  was  put  to 
it.  A.  F.  Haynie  had  possession  before  the  addition  was 
made.  Being  asked,  if  the  house  were  moved  in  the  present 
condition,  would  the  removal  of  the  partition  wall  make  it  shaky 
and  difficult  to  remove  without  injury,  witness  said,  that  the 
braces  being  taken  out,  it  would  not  retain  the  strength  it  did. 
That  as  to  moving,  that  depended  on  circumstances.  If  the 
movers  understood  moving,  and  replaced  the  braces,  it  could 
be  moved  without  injury. 

On  cross-examination  by  defendants,  said  he  could  not 
recollect  where  Dr.  Haynie  was  at  time  of  making  the  im- 
provements; presumed  the  object  in  removing  the  partition 
wall  was  to  make  the  store  more  convenient. 

John  V.  Davenport,  for  complainants,  deposed,  that  he 
knew  the  parties  to  this  suit.  Knows  the  premises  ;  heard 
James  Marshall  say  he  rented  them  the  first  year  for  $4  per 
month,  and  since  then  for  $6  per  month.  Since  Marshall  and 
Haynie  dissolved  partnership,  B.  F.  Marshall  and  James  A. 
Davenport  occupied  it  part  of  the  time,  James  A.  Davenport 
and  witness  other  part  of  the  time.  R.  M.  Nichols  other  part 
of  the  time,  and  up  to  the  present  time.  Could  not  say  when 
Marshall     and    Haynie    dissolved    partnership.      James    A. 
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Davenport  and  witness  moved  the  partition;  was  not  done  by 
Marshall's  directions,  was  done  by  witness'  directions;  thinks 
J.  A.  Davenport  and  witness  told  Marshall  of  it,  who  told 
them  to  do  as  they  pleased,  if  they  would  replace  the  store  as 
it  was,  if  required.  Thinks  he  meant  Dr.  Haynie,  or  his  execu- 
tors or  administrators  were  meant,  by  the  party  requiring  to 
put  it  back.  Being  asked  by  complainants,  how  long  he 
occupied,  and  how  much  rent  he  paid  Mr.  Marshall,  witness 
said,  that  he  and  J.  A.  Davenport  took  possession  about  15th 
of  January,  1853,  and  paid  him  the  rent  up  to  the  1st  of  April 
last,  (1854),  and  $1.50  on  the  present  year  at  $6  per  month. 
Mr.  Nichols,  the  present  tenant,  took  possession  about  20th  of 
December,  1854,  at  $6  per  month. 

Cross-examined  by  defendants. 

Witness  deposed,  that  about  an  hour  or  an  hour  and  a  half, 
just  before  the  time  of  his  testifying  in  the  court-house,  James 
Marshall  told  him  he  rented  the  house  at  $4  per  month  the 
first  year,  and  at  $6  per  month  since  then.  To  the  best  of 
his  knowledge  Marshall  was  to  have  possession  of  the  store 
for  the  work  he  did  on  it;  his  understanding  wTas,  that  Marshall 
was  to  have  it  for  three  years  and  three  months,  from  the  time 
J.  A.  Davenport  and  witness  rented  it.  The  removal  of  the 
partition  greatly  added  to  the  comfort,  value  and  convenience 
of  the  house,  for  the  purposes  for  which  it  was  built.  Witness 
and  J.  A.  Davenport,  at  a  cost  of  about  $30  or  $35,  put  a  shed 
room  or  wrareroom  to  the  building,  which  adds  to  it  as  a  store- 
house; they  also  put  two  window  shutters,  and  fitted  up 
windows,  worth  about  $3. 

Re-examined  by  complainants. 

Witness  deposed,  that  it  was  at  the  time  he  and  James  A. 
Davenport  rented  from  Marshall,  that  he  told  them  he  was  to 
have  the  house  for  three  years  and  three  months  from  time  of 
renting  to  them,  for  the  work  and  labor  he  did  thereon.  Thinks 
that  neither  complainants,  nor  any  agent  for  them,  was  present 
at  that  conversation. 

Defendants'  depositions. 

B.  F.  Marshall,  a  witness  for  defendants,  testified,  that  he  is 
acquainted  with  the  parties  to  the  suit.     Knows  of  defendant 
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Marshall  and  A.  F.  Haynie  deceased,  doing  business  as  part- 
ners, from  October,  1848,  to  May,  1850,  when  they  dissolved. 
Defendant  Marshall  was  to  pay  A.  F.  Haynie  the  amount  he 
had  in  the  stock,  and  fifty  per  cent,  on  it;  defendant  was  to 
keep  the  stock  of  goods  and  books,  and  Haynie  to  retire  from 
business.  They  occupied  the  lot  in  dispute,  a  part  of  which 
was  formerly  occupied  by  W.  D.  Haynie  as  a  residence. 
When  they  dissolved,  Dr.  Haynie  called  witness  to  witness 
the  contract  as  to  the  house,  which  is,  defendant  Marshall 
was  to  have  it  at  half  rent  until  the  rent  amounted  to  what 
defendant  had  expended  in  building  the  house;  the  rent 
agreed  on  was  $4  a  month,  being  $2  defendant  Marshall  was 
to  pay.  The  house  was  in  possession  of  defendant  and  his 
tenants  from  time  of  dissolution  hitherto.  Thinks  at  time  of 
dissolution  it  was  reasonably  worth  $4  per  per  month;  witness 
and  Dr.  Davenport  rented  it  since  then  at  that  rent.  Being 
asked,  at  whose  instance  it  was  that  defendant  Marshall  con- 
tinued in  possession  of  the  house,  witness  said,  that  there  was 
some  -contention  between  A.  F.  Haynie  and  defendant.  De- 
fendant wanted  A.  F.  Haynie  to  take  the  amount  he  expended 
on  the  house  out  of  what  he  would  owe  A.  F.  Haynie  on  dis- 
solution. Haynie  insisted  defendant  Marshall  should  keep  it 
until  the  rent  amounted  to  what  he  had  expended  thereon,  as 
witness  before  stated. 

Jam,es  Chance,  a  witness  for  defendants,  testified,  that  lie 
knows  the  parties,  and  the  storehouse  in  question.  He 
furnished  flooring  plank  for  same,  $8  worth  and  upwards. 
Defendant  Marshall  paid  him. 

William  Chance,  a  witness  for  defendants,  testified,  that  he 
knew  A.  F.  Haynie  and  defendant  Marshall.  In  spring  of 
1848  he  furnished  stone  for  a  house,  and  defendant  Marshall 
paid  him  $1.25  for  it. 

Cross-examined  by  complainants. 

Don't  know  for  what  house  he  furnished  the  rock.  Don't 
recollect  the  year  or  time  of  the  year. 

James  Hawkins,  a  witness  for  defendants,  testified,  that  he 
knows  defendants  Marshall  and  A.  F.  Haynie,  and  knows  the 
premises   in  question.     Made  two  window-shutters  therefor, 
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and  furnished  the  lumber,  and  got  $4  for  it  from  defendant 
Marshall.  Knows  that  A.  F.  Brown  furnished  lumber,  made 
shelves,  three  doors,  cased  and  hung  them,  and  furnished 
plank  and  made  counter-table,  all  of  which  amounted  to  $62, 
and  that  defendant  Marshall  paid  Brown  for  same. 

Cross-examined  by  complainants. 

Don't  know  whether  Haynie  and  Marshall  were  partners 
then.  Defendant  Marshall  paid  Brown  in  accounts  and  other 
indebtedness;  his  own  bill  was  paid  by  debt  he  owed  Mar- 
shall. Was  present  part  of  the  time  Brown  and  Marshall 
were  settling;  some  few  days  after,  Brown  told  him  they  had 
settled,  can't  recollect  exactly  how  it  was.  Thinks  the  work 
was  done  in  1848. 

Re-examined  by  defendants. 

Knows  defendant  Marshall,  at  time  of  Brown  doing  said 
work,  had  an  execution  against  Brown;  don't  know  the 
amount.  Witness  was  to  have  pay  for  his  work,  and  Marshall 
settled  his  account;  there  was  not  enough  left  to  settle  it,  and 
witness  did  not  get  it;  had  to  look  to  Brown  for  it. 

Re  -cross-examined  by  complainants. 

Knows  no  more  in  that  matter  but  what  Brown  or  Marshall 
told  him,  only  in  what  he  was  present  at  when  they  were 
settling. 

Henderson  Hensley,  a  witness  for  defendants,  testified,  that 
he  knew  A.  F.  Haynie  and  defendant  Marshall,  and  knows 
the  premises.  Brought  a  load  of  lime,  part  of  which  he  left 
at  that  house,  for  which  defendant  Marshall  paid  him  $5  or 
something  over. 

Cross-examined  by  complainants. 

Don't  know  wTho  occupied  then.  M.  Marshall  ordered  the 
lime,  and  he  hauled  it  there;  thinks  it  was  the  understanding 
that  Marshall  and  Haynie  were  building  the  house  together. 
Can't  give  the  date;  the  workmen  were  at  work  on  it  then. 
Can't  say  what  was  done  with  the  lime;  did  not  stay;  thinks 
they  were  preparing  to  use  it.     Mr.  Marshall  paid  him  in  cash. 

Edwarol  Young,  a  witness  for  defendants,  testified,  that  he 
knew  the  parties  and  the  premises ;  he  lathed  and  plastered 
the  house.     Mr.   Marshall   paid   him    therefor,   $36.     Knows 
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the  lime  furnished  by  Mr.  Hensley  was  used  on  the  house. 
Mr.  Marshall  and  his  sons  furnished  the  sand,  and  waited  on 
witness  while  plastering.  Thinks  the  sand,  making  mortar, 
and  waiting  on  witness,  worth  $15.  Mr.  Marshall  furnished 
nails  for  lathing,  worth  $3,  and  for  shingling,  worth  $2.  Mr. 
Evans  hauled  some  boards;  was  there  when  Mr.  Chance  hauled 
the  rock,  which  was  used  on  the  house.  Thinks  Mr.  Haynie 
was  in  St.  Louis  sick. 

Cross-examined  by  complainants. 

Does  not  know  whether  Haynie  and  Marshall  were  part- 
ners then.  Thinks  Mr.  Marshall  had  the  nails  on  hand.  It 
was  the  house  occupied  by  B.  F.  Marshall  and  Davenport. 
When  the  house  was  finished,  there  was  two  rooms  lathed 
and  plastered,  the  smaller  one  eighteen  by  twenty  feet.  There 
was  a  lathed  and  plastered  partition  between  them;  don't 
know  the  size  of  the  otner  room ;  it  was  same  width,  not  less 
than  twenty-four  feet  long,  and  about  ten  or  eleven  feet  story. 
In  the  inner  part  of  the  building  Mr.  Marshall  said  he  was 
going  to  move  his  drugs.  The  other  room  was  shelved  off  for 
goods;  supposed  they  were  going  to  put  goods  there.  Sup- 
posed the  house  belonged  to  Mr.  Marshall;  he  told  witness  it 
did.  Was  not  in  the  house  since  Davenports,  were  in  it.  The 
work  was  done  in  spring  of  1848.  It  was  finished  for  occu- 
pancy about  June,  1858. 

Re-examined  by  defendants. 

Mr.  Marshall  boarded  witness  at  Mr.  Easley's  while  the 
work  was  being  done;  can't  say  what  it  was  worth. 

Obadiah  Evans,  a  witness  for  defendants,  testified,  that  he 
knows  the  parties,  purchased  materials  for  the  building  con- 
nected with  the  storehouse  in  question,  three  feet  covering 
boards,  worth  $2.81 ;  thinks  he  settled  with  Abner  Haynie. 

Cross-examined  by  complainants. 

Settled  with  Abner  Haynie,  he  being  present  when  witness 
furnished  boards.  The  reason  he  settled  with  Haynie  was 
that  he  and  Marshall  were  partners  then.  Did  not  recollect 
the  year. 

Abraham  Wimberly,  a  witness  for  defendants,  testified,  that 
he  is  acquainted  with  parties  and  the  storehouse  in  question ; 
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he  furnished  lathing,  some  40,000  at  $2.50  per  thousand,  and 
James  Marshall  paid  him  for  them. 

James  Adams,  a  witness  for  defendants,  testified,  that  he 
knows  the  parties  and  premises.  Witness,  with  his  father 
and  brother,  worked  on  framing,  weather  boarding,  sheeting, 
flooring  and  shingling  the  house,  and  patching  old  house 
which  was  covered  anew;  it  all  cost  $75;  don't  know  who 
paid  for  it.  Witness  and  his  brother  were  working  fur  their 
father;  thinks  his  father  owed  defendant  Marshall  individually 
at  that  time. 

Cross-examined  by  complainants. 

Understood  from  his  father  it  was  Marshall's  house.  The 
old  house  was  twenty  by  eighteen  feet,  one  story;  the  new 
house  was  twenty-four  by  eighteen  feet,  ten  feet  high.  There 
were  two  rooms  when  it  was  finished,  divided  by  the  gable 
end  of  the  old  house,  which  formed  the  partition;  when 
finished,  it  was  a  good  and  substantial  building. 

Re-examined  by  defendants. 

His  father  told  him  that  Mr.  Marshall  employed  him,  and 
was  to  pay  him. 

James  Young,  a  witness  for  defendants,  testified  :  knows 
the  parties  and  the  premises.  He  furnished  shingles  and 
sills,  joist,  studding,  sleepers  and  rafters,  worth  $79,  which 
Mr.  Marshall  paid  him. 

Cross-examined  by  complainants. 

Mr.  Marshall  paid  him  $18  in  note  on  witness'  brother,  one 
horse,  some  money,  and  balance  in  witness'  indebtedness. 

William  G.  McKinney,  a  witness  for  defendants,  testified, 
that  he  knows  the  parties  and  premises.  He  and  Mr.  Fulton 
made  a  counter,  and  a  panel  door.  Charged  $10  for  counter, 
$6  for  panel  door;  Mr.  Marshall  employed  and  paid  them; 
witness  furnished  lumber  for  the  top  of  counter,  worth  $3, 
which  Mr.  Marshall  paid  in  lumber  in  return.  Thinks  the 
removal  of  the  partition  a  benefit  to  the  house  as  a  storeroom. 
It  was  painted  by  Marshall,  who  furnished  oil,  paint,  and 
brush;  it  was  worth  $12  or  $15. 

Cross  examined  by  complainants. 

The   counter  was   nailed   to   the   floor;  it  was   in.  the  old 
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room;  there  was  a  partition  there  then;  the  new  room  was 
nsed  for  drugs  and  queensware;  a  small  portion  of  the  coun- 
ter has  been  turned,  and  put  in  one  end  of  the  room.  No 
shed  attached  then;  there  is  now.  If  the  shed  were  removed 
and  gable  end  taken  out,  as  it  is  now,  it  would  not  add  to  the 
stability  and  firmness  of  the  building. 

Re-examined  by  defendants. 

The  shed  building  has  not  injured  —  it  adds  to  the  con- 
venience of  the  store. 

Re-cross-examined  by  complainants. 

The  building  is  forty-four  feet  long,  eighteen  feet  wide,  and 
ten  feet  high;  the  removal  of  gable  end  has  not  injured  or 
weakened  the  building. 

Robert  D.  Easley  a  witness  for  defendants,  testified:  knows 
the  parties.  Mr.  Marshall  paid  him,  for  board  of  Edward 
Young  two  or  three  weeks,  while  working  on  house,  about  $6. 

Cross-examined  by  complainants. 

Knows  the  premises:  it  was  finished  in  spring  of  1848; 
the  room  built  made  two  rooms  in  the  house;  thinks  the 
frame  about  forty  feet  long,  eighteen  feet  wide;  does  not  think 
removal  of  partition  injured  the  house.  Understood  from 
Haynie  and  Marshall  that  they  were  preparing  the  house  for 
a  partnership  business. 

Re-examined  by  defendants. 

Thinks  Haynie  and  Marshall  were  not  partners  before  com- 
pletion of  the  house. 

Mark  Tully,  a  witness  for  defendants,  testified :  knows  the 
parties;  witness  and  his  son  sawed  some  scantling  and  sheet- 
ing at  their  mill,  worth  $15  to  $20,  which  Marshall  paid. 

Cross-examined  by  complainants. 

His  son  James  was  paid;  was  not  present. 

Re-examined  by  defendants. 

It  was  paid  to  his  son,  witness  and  he  being  partners. 

James  A.  Marshall,  a  witness  for  defendants,  testified,  that 
he  knows  the  parties;  knows  Nathan  Adams  worked  on 
house,  and  Marshall  paid  him;  he  was  in  debt  to  Marshall; 
the  balance,  $15,  he  was  to  take  in  the   store.     Defendant 
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Marshall  furnished  locks,  worth  $3 ;  glass,  sash,  and  putty, 
worth  $4;  paints  and  oil,  $8.     O.  Evans  furnished  boards. 

Cross-examined  by  complainants. 

Saw  his  father  and  Adams  settling,  hearing  good  part  of 
their  settlement. 

September  23,  1854,  complainants  filed  amended  and  sup- 
plemental bill,  which  stated, 

That  at  May  term,  1853,  of  Marion  Circuit  Court,  com- 
plainants filed  their  original  bill;  its  object  was  to  get  pos- 
session and  account  of  rents  of  a  town  lot  in  Salem.  Prays 
that  said  original  bill,  as  far  as  material,  be  part  of  this  sup- 
plemental bill.  That  at  said  May  term,  answers  and  replica- 
tions thereto  were  filed,  and  testimony  taken,  on  both  sides. 
That  by  reason  of  allegations  in  Marshall's  answer,  and  the 
grossly  fraudulent  and  litigious  defense  therein,  and  the 
collusion  of  said  Marshall  and  the  Davenports,  and  one  R. 
M.  Nichols,  since  filing  the  answers,  the  complainants  are 
compelled  to  amend  the  bill  and  file  supplemental  bill  to  show 
true  state  of  the  case. 

That  said  Marshall  and  A.  F.  Haynie,  in  1849,  and  pre- 
viously, were  partners,  and  built  a  storehouse  in  Salem  by 
adding  a  room  and  repairing  the  old  house,  the  lot  being 
Haynie's;  part  of  the  expense  paid  by  Haynie,  and  part  by 
Marshall.  Haynie  in  bad  health,  and  he  finding  Marshall 
was  acting  dishonestly,  dissolved  the  partnership.  Marshall 
gave  his  note  to  Haynie  for  amount  of  stock  and  fifty  per 
cent,  thereon,  and  Haynie  agreed  Marshall  should  use  the 
store  for  a  short  time  until  reimbursed  his  outlay;  the  store 
then  rented  for  $4  per  month.  Marshall's  outlay  inconsider- 
able; not  ascertained,  but  did  not  exceed  $261.08.  That 
after  said  dissolution,  Marshall  fraudulently  tried  to  claim 
one-half  of  said  store  and  lot,  and  filed  his  bill  in  chancery  in 
Marion  Circuit  Court,  May  term,  1851,  Haynie  then  being 
an  invalid,  unable  to  do  business.  Marshall,  by  filing  said 
bill,  sought  to  take  advantage  of  Haynie's  ill  health  by  a 
default.  That  Haynie  recovered,  and  filed  his  answer  at  May 
term,  1851,  of  said  court,  sworn  to,  and  complete  answer 
thereto.     That  Marshall  was  bound  to  reply  in  four  days,  or 
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except.  He  did  neither.  Complainants  contend  that  said 
bill  and  answer  are  conclusive  oil  the  right  of  the  parties  as 
far  as  admitted  or  denied.  That  bill  and  answer  annexed  to 
this  supplemental  bill. 

That  Marshall,  in  said  bill,  not  only  claimed  one-half  the 
store,  but  the  $261.08,  his  outlay  thereon,  and  that  he  should 
retain  the  store  until  repaid  his  outlay,  from  May,  1851,  at  the 
rate  of  $4  per  month.  That  said  answer  fully  explained  all, 
and  showed  Marshall  had  no  right  to  possession,  and  his 
attempt  in  another  place  to  claim  possession  is  unconscientious 
and  fraudulent. 

That  said  Haynie,  husband  and  father  of  complainants, 
respectively,  died,  July,  1851,  in  Kentucky;  that  at  Septem- 
ber term  following,  he  suffered  the  cause  to  abate,  to  gain 
advantage,  knowing  he  could  not  disprove  said  answer — and 
was  barred  thereby  of  clearing  title — yet  if  he  succeeded  in  a 
decree  pro  confesso,  he,  though  since  Haynie's  death  has  set  up 
a  different  case  from  his  bill,  would  in  case  of  such  decree 
have  tried  to  prove  his  former  case,  as  he  now  contradicts  that 
case — had  said  bill  not  been  answered. 

That  after  said  dissolution  said  storehouse  and  lot  were  occu- 
pied by  B.  F.  Marshall,  son  of  said  Marshall,  at  $4  per  month; 
that  during  occupancy  of  said  B.  F.  Marshall  said  Haynie 
sent  him  word  he  must  pay  rent  $5  per  month,  as  rents  in 
Salem  were  rising;  all  of  which  said  James  Marshall  knew, 
yet  he  never  signified  dissent  or  set  up  any  claim  to  same, 
knowing  he  was  reimbursed  his  outlay. 

Charges  the  alleged  contract  by  Haynie  and  Marshall  for 
the  latter  to  hold  said  house,  was  only  a  parol  agreement,  and 
void  by  the  statute  of  frauds  and  the  statute  of  leases. 

Insists  Marshall  is  bound  to  account  for  rent  of  the  store  at 
$4  per  month  for  first  year,  and  $6  per  month  for  remaining 
time  he  has  held  same,  and  has  received  that  amount.  That 
Marshall,  if  he  has  any  claim,  should   look  to  Haynie's  per- 


sonal estate.  That  the  alleged  contract  is  void,  as  against  the 
statute  of  frauds;  and  that  he  has  held  the  store  against  com- 
plainants' consent,  and  is  bound  to  account  for  the  rents  and 
pay  them  over  to  complainants. 
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That  complainants  are  not  only  kept  three  years  and  a  half 
out  ot  their  possession,  but  said  Marshall  and  James  Daven- 
port threaten  to  pull  down  part  of  the  building,  to  complain 
ants'  injury  and  disinheritance  of  said  lot. 

That  at  last  term  of  Marion  Circuit  Court,  complainants  noti- 
fied said  James  A.  and  John  V.  Davenport  not  to  pay  any  more 
rent  to  Marshall;  that  they,  to  avoid  same,  have  changed  the 
possession  and  rented  to  R.  M.  Nichols,  who,  with  oneRufus  P. 
McElwain,  now  occupy — all  which  continue  said  tortious  pos- 
session; in  which  the  Davenports  colluded  with  Marshall. 

Charges  waste  against  Davenports  in  removing  a  partition 
wall  without  license,  and  thereby  forfeited  right  to  occupy  as 
tenants. 

Prayer  that  Houts,  Marshall,  Davenports,  Nichols  and 
McElwain  be  made  defendants  to  this  amended  and  supple- 
mental bill,  and  answer  same;  for  decree  that  Houts,  against 
whom  no  costs  are  asked,  may  convey  said  store  and  lot  to 
complainants;  for  possession,  and  that  their  title  be  quieted  ; 
for  injunction  and  receiver;  that  further  litigation  be  ended  ; 
and  for  perpetual  injunction  and  writ  of  summons. 

The  bill  filed  May,  1851,  by  James  Marshall,  referred  to  in 
said  supplement  bill  and  annexed  thereto,  states, 

That  in  April,  1847,  complainant  Marshall,  and  Abner  F. 
Haynie,  a  physician,  agreed  to  become  partners  as  merchants, 
druggists  and  apothecary,  on  equal  footing  as  to  loss  and  gain, 
Haynie  to  account  for  his  medical  fees  as  partnership  assets. 
The  house  in  which  they  traded,  and  title,  were  Haynie's,,  but 
Marshall  having  contributed  $261.08  to  the  repair  of  the 
house,  it  was  agreed  said  house  and  lot  should  be  partnership 
stock.  That  they  traded  as  A.  F.  Haynie  &  Co.,  under  terms 
of  said  agreement,  until  May,  1850,  when  they  dissolved  by 
mutual  consent  on  these  terms  :  Haynie  to  have  proceeds  of 
his  practice,  Marshall  to  have  the  stock  in  trade  on  hand,  pay- 
ing Haynie  the  amount  contributed  by  him  as  stock  in  trade, 
and  fifty  per  cent,  thereon,  deducting  therefrom  Haynie's 
account  for  goods,  drugs  and  medicines  taken  by  him,  and  all 
sums  paid  by  Marshall  on  account  of  Haynie's  debt.  That 
afterwards,  pursuant  to- these  terms,  and  on  a  partial  settle- 
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ment,  said  Marshall  gave  Haynie  his  note   for   over   $1,100, 
precise  sum  unknown,  payable   March,  1851,  on   which  cer- 
tain sums  were  to  be   credited,    such   as    Haynie's    account 
with  the  firm,  and  sums  paid  by  Marshall  at  Haynie's  request 
for  his  debts — the  amounts  were  then  unknown  to  complain- 
ant, and  he  believes  also  unknown  then  to  said  Haynie,  bat 
when  ascertained  were  to  be  credited  to  Marshall  on  said  note. 
That  at  and  before  dissolution  aforesaid,  and  execution  of 
said  note,  Marshall  paid  for  Haynie  as  follows.:  To  R.  D.  Eas- 
ley,  for  Haynie's  board  and  lodging,  $55;  stage  fare,  $10;  a 
Wooster  Bank  bill  paid  in  by  Haynie,  worthless,  $10 ;  medicine 
to  Haynie,  and  furniture  for  apothecary  shop,  $30  ;   judgment 
held  by  B.  Bond  against  Haynie  and  a  lien  on  his  real  estate, 
$125;  insurance  on  store,  $34.25;  two  suits  of  clothes,  amount 
not  known; — all  which  items  were  not  taken  into  account   at 
time  of  said  dissolution  and  making  said  note.      Complainant 
Marshall  charges  he  is  entitled,  under  terms  of  dissolution,  to 
fifty  per  cent,  additional  on  all  sums  that  should  have  been  de 
ducted  at  time  of  settlement ;  all  which  Haynie  knew,  and  has 
the  vouchers  for  in  his  possession.     That  since  dissolution,  and 
during  1850,  Haynie  bought  goods  of  complainant,  to  amount 
of  $138.79.    That  afterwards,  in  March,  1851,  complainant  paid 
Haynie  $700,  and  at  the  same  time  gave  an  order  on  J.  T. 
Dwyer  for  $100,  which  was  paid,  making  in  all  $938.79,  paid 
since  giving  said  note.     That  at  the  time  of  dissolution  it  was 
agreed  that  Marshall  was  to  retain  the  storehouse  at  $4  per 
month,  until  said  $261.08  outlay  on    said  store  was  repaid. 
That  said  $938.79  paid  since  note  was  given,   and  $381.37, 
amount  paid  previous   to  dissolution  and  not  accounted  for, 
makes  $1,320.16,   an  amount  exceeding  the  sum  due  by  com- 
plainant to  said  Haynie.     That  comlpainant  has  often  applied 
to  Haynie  to  account  and   settle,  and  give  up  said  note,  and 
pay  the  balance,  as  in  equity  he  ought.     Haynie  refuses. 

Prayer  for  answer,  and  specially  interrogates  as  to  each 
item  ;  for  partnership  account-,  for  account  of  moneys  paid 
since  dissolution;  for  decree  for  amount  to  be  found  due,  and 
that  defendant  Haynie  produce  the  vouchers  and  deliver  up 
said  note;  for  further  relief;  and  for  summons. 
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The  answer  referred  to  in  supplemental  bill  and  annexed 
thereto,  and  filed  May  term,  1851,  states, 

That  the  time  and  terms  of  partnership  are  correctly  stated. 
Denies  complainant  Marshall  was  to  acquire  any  interest  in 
the  storehouse,  or  that  it  was  partnership  stock.  That  if  such 
contract  be  shown  it  is  parol,  and  void  by  the  statute  of  frauds, 
which  is  pleaded.  Time  of  dissolution  correct.  States  the 
terms  of  dissolution  to  be  as  follows;  Defendant  Haynie  was 
a  practicing  physician,  and  the  proceeds  of  his  practice  were 
joint  stock,  but  on  dissolution  it  was  agreed  Haynie  should 
retain  all  these  proceeds,  as  well  those  paid  as  those  unpaid, 
and  all  sums  paid  in  to  the  firm  for  such  practice  Marshall  was 
to  refund,  with  fifty  per  cent,  thereon ;  further  it  was  agreed, 
that  Haynie's  store  account  with  the  firm  be  deducted  from  the 
assets  thereof,  also  all  money  before  that  drawn  out  by  said 
Haynie ;  a  balance  was  then  struck,  which,  with  fifty  per  cent, 
additional,  was  to  be  paid  by  Marshall  to  Haynie,  subject  to 
his  instructions.  That  Haynie's  account  for  drugs  was  not  to 
be  charged.  That  on  these  terms  settlement  was  had,  and  bal- 
ance adjusted,  for  which  Marshall  gave  his  note  for  $1,184.40, 
in  full  for  all  that  was  supposed  to  be  due. 

That  the  $55  charged  as  paid  Easley  is  incorrect,  no  such 
payments  having  been  made.  There  were  mutual  debts  be- 
tween Easley  and  defendant  Haynie,  not  yet  settled.  That 
any  debt  to  Easley  was  individual  and  not  partnership;  and  if 
paid,  wTas  done  without  Haynie's  authority.  Charge  of  $10 
stage  fare  incorrect;  willing  to  pay  $3;  it  was  a  partnership 
charge  and  adjusted.  $10  Wooster  Bank  bill  incorrect;  it 
was  received  by  Marshall  for  the  firm  and  he  should  pay  it;  is 
willing  to  deal  equitably.  That  $30  charged  for  furniture  of 
apothecary  shop  is  incorrect;  it  was  not  worth  $8,  which  last 
sum  even,  under  their  agreement,  is  an  improper  charge.  The 
$125  paid  B.  Bond,  if  ever  paid,  was  paid  on  a  judgment  note 
of  Haynie,  and  barred  by  limitation;  and  if  paid,  was  the 
payment  of  a  debt  of  a  third  person  without  authority,  and 
not  a  partnership  debt. 

That  by  the  terms  of  the  dissolution,  Marshall,  after  com- 
plying with  the  terms  before  stated,  was  to  have  the  entire 
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stock  on  hand,  and  to  pay  all  the  firm  debts.  The  charge 
for  insurance  was  a  firm  debt,  and  to  be  paid  by  said  Mar- 
shall. Positively  denies  the  charge  for  the  two  suits  of  clothes. 
That  the  $700  cash,  and  the  $100  from  J.  T.  Dwyer,  were 
paid  and  credited  on  said  note.  That  the  statement  of  Mar- 
shall's outlay  and  agreement  are  not  correct.  That  said 
outlay  was  not  then  ascertained;  no  time  fixed  for  payment. 
That  Marshall  continued  to  occupy  the  store,  at  $4  per 
month,  and  has  occupied  and  now  occupies.  Said  rent  should 
be  deducted  from  said  charge  for  outlay,  when  the  amount 
paid  is  proved.  That  Haynie  holds  an  account  against 
Marshall,  besides  said  note,  for  $135.75;  has  offered  to  ad- 
just their  matters,  but  could  not  effect  it.  Denies  that  any- 
thing as  to  the  partnership  is  open  and  unsettled,  so  as  to 
require  the  aid  of  a  court  of  chancery.  That  for  all  mutual 
claims  the  remedy  at  law  is  complete.  That  the  charge  of 
$138.79  for  store  account  against  Haynie,  is  not  partnership, 
and  he  (defendant  Haynie)  has  a  right  to  apply  it  on  any  debt 
of  said  Marshall;  that  defendant  Haynie  is  always  ready  to 
adjust  it  in  final  settlement. 

Order  of  September  term,  1855,  appointing  Silas  L.  Bryan, 
receiver,  etc.,  and  granting  injunction  as  prayed. 

Injunction,  dated  November  7th,  1855,  against  defendants 
Marshall,  Daveports,  Nichols  and  McEwain,  from  renting  or 
underletting  the  premises,  and  from  committing  waste. 

Answer  of  James  Marshall,  of  May  term,  1856,  to  amended 
and  supplemental  bill,  states, 

That  he  admits  filing  of  original  bill  at  May  term,  1853, 
but  with  an  additional  object  not  stated  in  amended  bill,  viz. : 
to  get  title  and  possession  of  said  lot,  and  an  account.  That 
defendant  answered  said  original  bill  fully,  and  refers  to  same. 
Unqualifiedly  denies  that  his  defense  in  said  answer  was 
grossly  fraudulent  and  litigious.  Denies  collusion  charged 
with  Davenport;  and  that  same  is  false.  Denies  that  he 
claimed  title  to  lot,  but  only  a  possessory  right  under  contract 
with  A.  F.  Haynie.  That  ever  since  he  filed  said  bill,  in 
1853,  he  has  been  ready  and  pressing  a  hearing,  but  com- 
plainants are  postponing  same,  pretending  surprise  by  defend- 
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ant's  answer,  though  complainants  well  knew,  before  filing 
said  .  original  bill,  the  nature  of  defendant's  claim,  viz.,  that 
he  claimed  the  use  of  said  store  at  a  given  rent,  until  reim- 
bursed his  outlay  in  said  house. 

That  sometime  in  1847,  defendant  and  Haynie  became  part- 
ners in  sale  of  goods  and  drugs.  That  Haynie  was  to  contrib- 
ute $1,500,  but  never  paid  more  than  $400.  That  the  room 
then  occupied  was  too  small.  That  they  agreed  to  build  on 
lot  which  Haynie  said  was  his.  That  Haynie  went  to  St.  Louis 
at  that  time.  That  defendant  went  on  and  did  build,  etc, 
Haynie  paying  only  a  small  amount.  That  defendant  super- 
intended the  work,  and  paid,  individually,  $227.04.  That  at 
that  time  the  lot  belonged  to  W.  D.  Haynie,  and  not  to  A.  F. 
Haynie.  That  it  was  mortgaged,  foreclosed  and  sold  by 
Houts,  commissioner.  That  defendant  bid  it  off  for  A.  F. 
Haynie.  That  defendant  bought  large  stocks  of  goods  and 
paid  for  them.  Haynie  paid  nothing  more  than  said  $400, 
and  gave  but  little  personal  attention.  Defendant  was 
obliged  te  borrow  money  on  personal  credit,  and  began  to 
make  bills  for  goods  in  his  own  name,  said  Haynie  promising 
to  pay  his  share  of  capital. 

That  finally,  in  spring  of  1849,  they  agreed  that  Haynie 
should  go  out,  defendant  paying  him  all  he  had  paid  in  by 
cash  or  medieal  practice,  and  fifty  per  cent.  Defendant  pre- 
viously offered  to  sell  to  Haynie  on  same  terms,  and  fifty  per 
cent.  There  was  then  a  partial  settlement,  and  defendant 
gave  his  note  for  $1,000  or  $1,100,  (sum  forgotten);  that 
was  ail  that  was  settled;  the  memoranda  taken  down  thereof 
Haynie  took.  On  their  settling,  the  storehouse  was  hard  to 
settle — neither  wanted  it;  it  was  finally  agreed  that  defendant 
should  keep  it  at  $4  per  month  rent,  one-half  to  Haynie,  and 
one-half  to  defendant,  until  his  outlay  was  paid;  then  defend- 
ant did  not  want  it  for  more  than  a  year,  and  would  then  rent 
it  out.  The  agreement  was  verbal,  but  was  well  understood 
and  witnessed.  Defendant  submits  that  the  statute  of  frauds 
cannot  affect  said  agreement  because  it  was  wholly  executed  by 
defendant  by  his  payment  in  advance  of  the  rent  agreed  on, 
and  his  having  possession  and  continuing  in  possession  person- 
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ally  or  by  his  sub-tenants,  and  the  contract  being  made  in 
good  faith. 

Denies  that  he  ever  claimed  said  property  as  his  own,  or 
fraudulently  filed  his  bill  in  1854.  That  said  Haynie  request- 
ed defendant  to  file  it  to  settle  their  matters,  and  sent  a  note 
to  Houts,  his  counsel,  to  bring  suit  forth  at  purpose.  Admits 
Haynie  answered  at  close  of  term,  and  died  before  the  next 
term.  Denies  he  suffered  the  cause  to  abate;  that  he  intend- 
ed in  good  faith  to  prosecute  it,  and  prove  his  bill.  But  the 
court  (Judge  S.  S.  Marshall)  ruled  it  must  abate  by  Haynie's 
death,  as  it  was  a  cause  that  could  not  have  been  originally 
brought  against  the  legal  representative  of  Haynie,  deceased, 
being  for  discovery  as  well  as  relief.  That  he  furnished  his 
solicitors  with  items  of  outlay  to  amount  of  $261.09,  but  has 
since  then  found  items,  promiscuously  charged  in  the  books, 
which  aggregate  the  sum  of  $337.04,  and  which  he  submits 
he  has  proven  almost  entirely  by  depositions  in  this  cause. 
Denies  he  has  set  up  a  different  case  since  death  of  Haynie. 
Knows  of  nothing  of  alleged  notice  to  B.  F.  Marshall  to  pay 
$5  per  month ;  does  not  believe  it  was  given.  Did  sub-let  to 
Davenport  and  his  son,  B.  F.  Marshall;  and  that  McElwain 
and  Nichols  now  occupy  it.  Denies  waste.  Admits  repairs, 
and  that  the  house  can  be  given  up  in  same  condition  as 
received  (ordinary  wear  and  tear  excepted).  Submits  that  he 
is  not  bound  or  concluded  by  his  own  bill  or  by  Haynie's 
answer,  etc. 

General  replication  to  said  answer  filed. 

Master's  report  of  testimony  for  complainants. 

George  W.  Haynie  testified,  he  knew  the  partners  in  spring 
of  1851 ;  while  A.  F.  Haynie  was  sick,  he  directed  witness  to 
notify  B.  F.  Marshall,  the  tenant,  he  must  pay  $5  per  month 
rent.  B.  F.  Marshall  made  no  reply.  Thinks  $60  a  year  a 
fair  rent  for  1851  and  1852.  Thinks  it  would  rent  for 
$75  a  year  for  1853,  1854,  and  1855,  and  up  to  present  time 
worth  $125  a  year.  For  sometime  before  A.  F.  Haynie's 
death,  he  and  James  Marshall  were  partners,  doing  a  credit 
business.  Taking  down  the  partition  no  injury,  but  more  rent 
could  be  got  if  rented  separately.     When  the  addition  was 
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built,  labor  and  material  were  low;  thinks  it  could  have  been 
done  for  $150;  it  was  an  additional  room.  A.  F.  Haynie  was 
husband  of  complainant,  Martha  D.  Haynie. 

Samuel  Hull,  for  complainants,  testified:  he  knows  the  par- 
ties; that  previously  to  the  death  of  A.  F.  Haynie,  he  and 
James  Marshall  were  partners  in  a  credit  business.  The 
addition  when  built  could  have  been  done  for  $250,  labor 
and  material  being  low.  Taking  down  the  partition  no  injury 
to  renting.  From  1851  to  1852,  it  would  have  rented  for  $60 
a  year;  from  1852  to  1854,  worth  $75  a  year  ;  from  1854  to 
present  time,  worth  at  least  from  $10  to  $12  per  month. 

Final  decree  by  O'Melveny,  Judge,  that  Thomas  F.  Houts 
convey  the  premises  to  the  complainants,  to  hold  in  equal 
parts  as  tenants  in  common,  and  that  the  deed  heretofore  made 
by  Houts  to  A.  F.  Haynie  since  his  death,  be  canceled  ;  that 
complainants  recover  of  the  defendants  James  Marshall, 
James  A.  and  John  V.  Davenport,  the  sum  of  $101.06, 
according  to  report  of  master.  That  execution  issue  against 
them,  unless  paid  in  thirty  days  from  this  date  (17th  March, 
1858)  ;  that  defendants  Marshall  and  Davenports  forthwith 
deliver  up  possession  of  the  premises.  Order  perpetually 
enjoined  them  from  disturbing  complainants'  possession,  and 
that  this  decree  be  entered  as  of  March  term,  1858. 

P.  P.  FIamilton,  for  Plaintiffs  in  Error. 

In  order 'to  do  full  justice,  and  avoid  a  multiplicity  of  suits, 
all  persons  must  be  made  parties  who  have  any  substantial 
interest  in  the  subject-matter  of  the  controversy,  and  whose 
rights  are  to  be  materially  aifected  by  the  bill.  Bruff  v.  Le- 
der,  5  Gilm.  210;  Spear  v.  Campbell,  4  Scam.  424;  Mont- 
gomery v.  Brown,  2  Gilm.  581. 

A  decree  can  only  be  reversed  as  to  some  of  the  defendants 
to  a  bill  in  chancery,  and  affirmed  as  to  others,  where  there 
are  several  matters  in  controversy,  and  different  adjudications 
necessary.     Montgomery  v.  Brown.,  2  Gilm.  581. 

Advantage  may  be  taken  of  a  want  of  proper   parties,  by 
demurrer,   at  hearing,  rehearing,   or  on  appeal.      Martin  v. 
Dry  den,  1  Gilm.  187. 
6 — 30th  III. 
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An  objection  to  a  bill  in  equity  for  want  of  proper  parties, 
when  made  in  the  appellate  court  for  the  first  time,  comes  too 
late,  unless  parties  are  omitted  whose  rights  are  so  connected 
with  the  subject-matter  of  the  suit,  that  a  final  decision  thereof 
cannot  be  made  without  materially  affecting  their  interests. 
Scott  v.  Bennett,  1  Gilm.  646. 

As  to  parties  : 

A  person  is  a  necessary  party  to  a  suit  when  no  decree  in 
relation  to  the  subject-matter  in  litigation  can  be  made  until  he' 
is  properly  before  the  court  as  a  party,  or  where  the  defendants 
in  a  suit  have  such  an  interest  in  having  such  person  before  the 
court  as  would  enable  them  to  make  the  objection  if  he  were 
not  a  party.     Bailey  v.  Inglee,  2  Paige,  278.    • 

All  parties  legally  or  beneficially  interested  in  the  subject  of 
a  suit,  must  be  made  parties.  Crocker  v.  Higgins,  7  Conn. 
R.  342. 

That  interest  must  be  a  right  in  the  subject  of  controversy. 
Ibid. 

All  parties  ii  terested  must  be  parties  to  a  bill  for  relief 
Trescott  v.  Smith,  1  McCord,  301. 

Parties  and  privies  only  are  bound  by  a  decree.  Privies 
are  those  of  blood,  contract,  or  estate.  Allen  v.  Hall,  1  A.  K> 
Marshall,  527. 

As  to  amendment  and  separation  of  decree  : 

Where  there  are  a  plurality  of  defendants  and  the  subject 
in  controversy  is  divisable,  there  may  be  a  decree  against  all 
for  a  part;  or,  if  they  are  disjunctively  or  separately  liable,, 
there  may  be  a  decree  against  each.  Lingson  v.  Hendersony 
1  Bland,  256. 

Amendments  are  never  to  late  to  add  proper  parties  while 
the  court  has  control  of  the  cause.  Barberry  v.  Goram,  3 
Bibb,  108. 

If  the  case  be  once  properly  before  the  court,  it  will  do  all 
it  can  to  settle  the  rights  of  all  parties  in  the  matter  in  con- 
troversy justly  and  equitably  by  one  decree.  Couse  v.  Boyles, 
3  Perm.  R  212. 

A  final  decree  in  equity,  or  an  interlocutory  decree,  which 
in  a  great  measure  decides  the  merits  of  a  case,  cannot  be 
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pronounced  until  all  parties  to  the  suit,  and  all  the  parties  in 
interest,  are  before  the  court.     Conn  v.  Penn,  5  Wheat,  424. 

A  decree  in  chancery  is  not  binding  on  a  person  not  a  party 
to  the  suit.  Brown  v.  Wynkoop,  2  Elackf.  230 ;  Cauley  v. 
Ridgeway,  Halst.  Dig.  175. 

If  it  appears  on  the  face  of  the  record  that  the  proper  parties 
to  the  suit  are  wanting,  the  decree  will  be  reversed,  unless  the 
objection  was  expressly  relinquished  in  the  court  below. 
Shepard,  Executor,  v.  Starke,  3  Mumf.  27. 

Walker,  J.  The  decree  in  this  case  is  not  questioned,  in 
so  far  as  it  requires  the  master  to  convey  the  property  in  con- 
troversy to  defendants  in  error.  It  is,  however,  insisted  that 
it  is  erroneous,  in  requiring  the  plaintiffs  in  error  to  pay  rents 
to  defendants  in  error,  until  they  are  reimbursed  for  improve- 
ments made  on  the  property.  It  is  admitted,  that  when  Abner 
F.  Haynie  and  James  Marshall  entered  into  partnership,  that 
the  property  belonged  to  the  former;  that  alterations  and  ad- 
ditions were  made,  so  as  to  render  it  more  convenient  for  their 
business,  and  that  the  property  was  occupier  by  them  during 
the  continuance  of  the  partnership.  Upon  a  dissolution  it  was 
agreed,  that  Marshall  should  repay  Haynie  his  capital,  with 
fifty  per  cent,  advance. 

It  is  insisted  by  Marshall,  that  he  was  to  retain  the  prop- 
erty until  his  advances  for  repairs  were  reimbursed  by  one- 
half  the  rents.  One  witness  so  testified.  That  Dr.  Haynie 
should  have  made  such  an  agreement,  is,  at  least,  highly  im- 
probable. The  property  was  his  own,  he  was  to  pay  for  the 
improvement,  and  no  reason  is  perceived  why  he  should  make 
a  gratuity  of  such  a  sum  to  another,  having  no  claims  upon 
him.  It  seems  much  more  reasonable  to  suppose  the  witness 
to  have  been  mistaken,  or  that  he  has  forgotten  what  was  said 
by  the  parties,  than  to  suppose  that  such  a  sum  would  have 
been  given  without  any  apparent  reason,  or  without  some 
equivalent.  Again,  another  witness  testifies  that  Marshall 
admitted  to  him  that  he  was  to  pay  four  dollars  a  month  dur- 
ing the  first  year,  and  six  dollars  per  month  afterwards.  Nor 
does  it  seem  that  he  limited  or  in  any  manner  qualified  this 


84  MOUNT   VERNON, 

Thomas  v.  Bowman  et  al. 

admission.  If  only  half  of  that  sum  was  to  have  been  ap- 
jDlied  on  the  repairs,  it  is  strange  that  he  failed  to  state  that 
fact  at  the  time.  We  think  the  evidence  fails  to  show  that  the 
rent  was  to  be  applied  upon  the  repairs.  That  such  was  the 
arrangement  for  the  use  of  the  building  during  the  continu- 
ance of  the  partnership,  is  probably  true.  And  it  is  probably 
true,  that  all  the  matters  relating  to  rents  and  repairs  were 
adjusted  up  to  the  time  of  the  dissolution. 

But  the  decree  is  manifestly  erroneous,  in  requiring  all  of 
the  defendants  to  pay  the  amount  of  rents  ascertained  to  be 
due  to  defendants  in  error.  They  did  not  occupy  the  property 
jointly,  but  severally,  at  different  periods;  and  each  plaintiff 
in  error  could  only  be  liable  for  the  rents  which  accrued  whilst 
he  occupied  the  property,  except  James  Marshall,  from  whom 
the  others  leased.  He  was  undoubtedly  liable  for  all  the  rents, 
during  its  occupancy  after  Dr.  Haynie's  death,  and  each  of  the 
others  for  all  rents  which  accrued  after  they  were  notified  not 
to  pay  it  to  Marshall.  There  seems  to  be  no  evidence  to  hold 
them  jointly  liable  for  all  the  rents. 

For  these  reasons  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  Thomas,  Appellant,  v.  Joseph  G.  Bowman, 
and  William  Harrow,  Appellees. 

APPEAL  FROM  LAWRENCE. 

Thomas  filed  a  bill  against  the  heirs  of  Dubois,  claiming  title  to  a  lot  as 
trustee,  and  made  Wise,  the  occupant  of  the  premises,  a  party  defend- 
ant. He  obtained  a  decree  finding  title  in  him  as  trustee,  and  a  judg- 
ment for  costs  against  all  the  defendants.  An  execution  was  issued 
under  this  judgment  for  costs,  and  under  it  the  same  premises  were 
sold  to  Thomas.  Bowman  having  obtained  a  judgment  against  all 
the  defendants  in  the  chancery  suit,  except  Wise,  redeemed  from 
Thomas'  sale,  and  the  same  premises  were  sold  under  his  execution  to 
Bowman  and  Harrow.  Thomas  accepted  the  redemption  money. 
Upon  ejectment  brought  for  the  premises  by  Bowan  and  Harrow,  it 
was  held,  that,  as  the  decree  found  the  title  to  be  out  of  Dubois'  heirs 
and  in  Thomas,  and  as  the  execution  under  which  Thomas  bid  in  the 
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property  was  against  Wise  also,  who  was  in  possession,  Thomas  took 
nothing  by  this  sale  except  Wise's  possessory  title,  and  could  still  assert 
his  title  under  the  decree,  as  against  the  heirs  and  those  claiming  in 
succession  to  them. 

The  receipt,  by  Thomas,  of  the  redemption  money,  from  those  holding  an 
execution  against  the  heirs  of  Dubois,  would  not  estop  him  from  setting 
up  his  title  under  the  decree,  against  the  purchasers  under  that  execu- 
tion, unless  he  had  actually  adopted  a  line  of  conduct  which  had  induced 
them  to  purchase  under  it. 

The  title  of  the  Dubois  heirs  having  been  divested  by  the  decree  before 
either  of  the  executions  were  issued,  a  sale  under  the  last  execution 
against  them  could  not  pass  any  title  to  the  purchaser.  If  the  accept- 
ance of  the  purchase  money  should  estop  Thomas  from  setting  up  his 
title,  this  estoppel  could  not  vest  a  legal  title  where  none  existed  before, 
so  as  to  enable  Bowman  and  Harrow  to  maintain  ejectment. 

The  receipt  of  the  redemption  money  by  Thomas  under  the  circumstances, 
was  no  admission  of  Bowman's  right  to  redeem.  Thomas  being  a  mere 
trustee,  had  no  right  to  make  admissions  to  the  injury  of  his  cestui  que 
trust 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  Mr. 
Justice  Breese. 

W.  Thomas,  pro  se. 

1 .  The  decree  of  the  Sangamon  Circuit  Court  proves  that 
the  title  to  the  lot  in  question  had  passed  from  the  heirs  of 
Dubois,  and  had  been  vested  in  him  as  trustee,  etc.,  long 
before  the  date  of  either  judgment,  under  which  the  parties 
claim. 

2.  By  the  sale  under  the  execution  issued  by  the  clerk  of 
the  supreme  court,  the  appellant  Thomas  acquired  the  pos- 
sessory title  of  the  defendant  Wise,  which  was  liable  to  be 
sold,  but  as  the  heirs  of  Dubois  had  no  title,  nothing  passed 
from  them. 

3.  The  title  of  Thomas,  as  trustee,  was  not  affected  or 
changed  by  his  purchase  under  the  execution  against  the  heirs 
of  Dubois  and  Wise. 

4.  If  the  heirs  of  Dubois  had  rsdeemed  from  the  sale  to 
the  appellant,  their  position  with  reference  to  title  would  have 
been  the  same  as  that  occupied  by  them  before  the  sale,  and 
their  judgment  creditor  stands  in  no  better  condition. 

5.  All   that   appellees   can  claim  under  their  redemption 
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and  purchase,  is,  that  they  stand  in  the  position  of  the  heirs 
of  Dubois.  If  said  heirs  had  no  title,  then  appellees  have 
none;  with  this  difference,  however,  that  here  the  right  and 
title  of  Wise  was  sold,  and  the  redemption  under  judgment 
against  others,  and  not  against  him,  could  not  operate  upon 
the  title  acquired  from  him. 

6.  In  this  action,  the  appellant,  by  showing  title  out  of 
the  heirs  of  Dubois,  was  entitled  to  judgment.  The  right  to 
recover  depended  on  the  question  of  title  in  those  heirs,  and 
that  right  would  be  defeated  by  showing  that  the  title  had 
passed  from  them  before  the  date  of  the  judgment. 

7.  The  case  stands  as  if  A  purchased  the  land  of  B  on  a 
judgment  against  C,  and  subsequently  E,  by  virtue  of  a  judg- 
ment against  C,  redeemed  the  land,  obtained  sheriff's  deed, 
and  then  commenced  his  action  of  ejectment  against  B,  to 
recover  possession — or,  as  the  facts  here  show,  the  judgment 
is  against  C  and  F,  the  land  of  F  is  sold,  a  judgment  creditor 
of  C  redeems  from  the  sale,  and  then  sues  to  recover  the 
land.  Can  he  recover  without  showing  title  in  C,  against 
whom  he  obtained  the  judgment? 

E.  Beechee,  for  Appellees. 

On  behalf  of  appellees  we  submit  the  following  proposi- 
tions and  authorities  in  support  of  the  decision  of  the  court 
below  : 

1.  Judge  Thomas,  by  selling  the  lot  in  question  on  an 
execution  against  the  Dubois  heirs,  admitted  their  interest 
in  it. 

2.  By  receiving  the  redemption  from  Bowman  without 
objection,  he  admitted  Bowman's  right  to  redeem. 

3.  By  causing  the  lot  to  be  sold  as  Dubois',  or  accepting 
the  redemption  money,  he  is  estopped  from  claiming  title  to 
it  adverse  to  that  of  Dubois  or  their  assigns. 

4.  The  law  will  not  allow  a  party  to  receive  and  hold  the 
redemption  money,  and  also  retain  the  property  redeemed. 
Such  a  doctrine  would  be  so  palpably  unjust  as  not  to  require 
or  even  excuse  an  argument  to  refute  it. 


NOVEMBER  TEEM,  1862.  87 

Thomas  v.  Bowman  et  al. 

5.  Judge  Thomas  selling  the  lot,  or  accepting  the  redemp- 
tion, is  analogus  to  a  person  standing  by  and  seeing  his  own 
property  sold  as  the  property  of  another  without  objection. 
By  such  silence  he  is  estopped  from  afterwards  asserting  his 
claim. 

6.  The  fact  that  Wise  was  a  party  to  the  judgment  on 
which  the  lot  was  first  sold,  cannot  affect  the  case;  for  Judge 
Thomas,  by  his  bill  in  the  chancery  suit,  (and  for  the  cost  of 
which  the  lot  was  sold),  charges  that  the  lot  was  claimed  by 
the  Dubois  heirs,  and  nowhere  avers  that  Wise  pretended  to 
have  any  claim  whatever  to  it  except  as  a  tenant.  The  suit 
was  to  settle  the  Dubois  claim,  and  not  any  claim  of  Wise. 

7.  Judge  Thomas,  by  the  decree  which  he  took  in  the 
chancery  suit,  and  which  is  in  evidence  here,  shows  that  the 
Dubois  heirs,  and  not  Wise,  were  the  only  ones  claiming  the 
lot;  and  the  decree,  so  far  as  it  relates  to  title,  is  against  them 
exclusively. 

8.  A  redemption  in  bank  bills  is  legal,  if  not  objected  to 
for  the  reason  of  its  being  in  paper  instead  of  coin.  2  Greenl. 
Ev.,  sec.  522;  Phillips  v.  Blake,  1  Metcalf,  158;  Snow  v. 
Perry,  9  Pick.  539. 

It  is  insisted  by  Judge  Thomas,  that  the  Dubois  heirs  not 
having  any  title  on  which  the  execution  could  attach,  there- 
fore all  the  proceedings  on  the  execution  of  Bowman  are 
void;  or,  in  other  words,  that  Bowman,  on  a  judgment 
against  the  Dubois  heirs,  could  take  no  greater  or  other 
interest  than  the  heirs  themselves  could  have  claimed.  In 
the  case  of  McLagan  v.  Brown  et  al.,  11  111.  519,  this  court 
held  that  a  judgment  creditor  could  redeem,  on  a  judgment 
obtained  after  the  judgment  debtor  had  parted  with  his  equity 
of  redemption,  the  land  having  been  sold  on  a  judgment  in 
force  while  the  defendant  was  the  owner.  In  that  case  the 
redeeming  creditor  clearly  took  what  neither  the  judgment 
debtor  nor  his  assignee  could  have  taken. 

We  think  we  cannot  be  mistaken  in  the  position  we  take — 
that  Judge  Thomas,  by  selling  this  property  on  an  execution 
against  the  Dubois  heirs,  admitted  some  kind  of  title  in 
them ;  especially  when  he  himself  furnishes   us    the  evidence 
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that  they,  and  not  Wise,  were  the  ones  with  whom  he  was 
contending.  Or,  if  we  are  incorrect  in  this,  that  by  his  accept- 
ing the  redemption  money  he  is  most  clearly  bound.  If  he 
was  claiming  the  lot  by  prior  title,  why  did  he  receive  the 
money  from  the  sheriff?  Why  not  at  the  time  tell  us  we 
were  mistaken  in  supposing  we  had  a  right  to  redeem?  If 
another  instead  of  Judge  Thomas  had  bought  the  lot,  it  would 
have  been  great  injustice  to  allow  him  to  stand  by  and  see 
Bowman  paying  out  his  money  on  a  claim  which  he,  Thomas, 
knew  to  be  void.  In  this  case  he  not  only  stands  by  and  sees 
such  proceedings  without  objection,  but  he  actually  reaps  the 
rewards  of  such  violation  of  good  faith  by  receiving  the 
redemption  money — receiving  what  at  the  time  he  knew  he 
had  no  right  to.  And  what  excuse  can  be  made  for  such  a 
proceeding?  He  can't  pretend  he  was  misled  by  any  one. 
He  can't  pretend  that  Bowman,  or  Bowman  and  Harrow,  said 
anything  to  mislead  or  deceive  him.  He  can't  say  he  did  not 
know  his  rights,  and  his  duty  in  the  premises.  But  we  can 
say  truly  that  by  the  conduct  of  Judge  Thomas  we  have  been 
misled  to  our  injury.  He  has  received  money  that  he  now 
asserts  he  has  no  right  to,  and  still  keeps  the  money,  and  pro- 
poses to  keep  the  land  also.  We  submit  the  case  in  entire 
confidence. 

W.  Thomas,  pro  se,  in  reply. 

1.  The  execution  on  which  the  lot  was  sold  to  hini  as 
trustee,  etc.,  was  against  the  Dubois  heirs,  and  Wise,  who  had 
possession,  and  whose  rights,  whatever  they  were,  could  be  sold 
on  the  execution.  The  heirs  of  Dubois  had  no  title,  and  no 
right  or  title  was  acquired  by  the  purchase,  as  derived  from 
them. 

2.  The  trustee  could  do  no  act  to  the  prejudice  of  the  trust 
estate.  He  would  not  be  allowed  to  make  an  admission  such 
as  contended  for  by  appellees. 

3.  The  plaintiff  could  not  recover  without  showing  title  in 
the  heirs  of  Dubois.  He  has  not  only  failed  to  do  this,  but 
the  records  show  they  had  no  title. 
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4.  No  question  arises  on  the  record  as  to  the  right  of  the 
trustees  to  retain  the  redemption  money  as  well  as  the  lot.  It 
may  be,  that,  upon  a  proper  case,  the  court  would  require 
the  redemption  money  to  be  refunded.  That  case  is  not  now 
before  the  court. 

5.  The  appellees  knew,  when  they  paid  the  redemption 
money,  that  the  execution  on  which  the  property  was  sold  to 
the  trustees,  was  against  Wise  as  well  as  the  heirs  of  Dubois, 
and  that  Wise  was  in  possession  of  the  property  at  the  time 
of  the  sale,  and  that  his  right  of  possession  was  liable  to  be 
sold  on  execution.  That  they  knew  these  facts  is  evidenced 
by  the  agreement  of  facts  on  which  the  Circuit  Court 
decided. 

6.  Whatever  may  have  been  the  right  or  duty  of  the 
trustee  in  the  premises,  no  act  or  omission  on  his  part  could 
affect  the  rights  of  the  trust  fund,  unless  the  action  was  in  the 
proper  execution  of  the  trust.  If  the  trustee  acted  improperly 
with  reference  to  appellees,  he  is  personally  responsible,  and 
the  court  will  not  permit  the  trust  estate  to  suffer  by  such 
action. 

Bekese,  J.  This  was  an  action  of  ejectment  brought  in 
the  Lawrence  Circuit  Court,  by  Bowman  and  Harrow,  against 
Wise,  for  the  recovery  of  lot  twenty-one  in  the  town  of  Law- 
renceville.  At  the  April  term,  1861,  of  the  Circuit  Court  of 
that  county,  William  Thomas,  claiming  to  be  the  owner  of 
the  lot,  was  admitted  defendant  in  the  place  of  Wise,  and 
filed  his  plea  of  not  guilty.  A  trial  was  had,  by  consent,  by 
the  court,  without  the  intervention  of  a  jury,  and  a  verdict 
found  for  the  plaintiffs. 

The  facts,  as  they  appear  from  the  bill  of  exceptions,  are 
these:  Thomas,  as  trustee  of  the  Bank  of  Illinois,  claiming 
an  equitable  title  to  the  lot  in  controversy,  in  his  right  as 
such  trustee,  commenced  a  suit  in  chancery  in  the  Circuit 
Court  of  Lawrence  county,  against  the  heirs  at  law  of  Touis- 
sant  Dubois,  deceased,  and  George  W.  Wise,  who  was  in 
possession  of  the  lot,  and  for  the  purpose  of  effecting  a  par- 
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tition  thereof  between  the  parties,  according  to  their  rights, 
as  might  be  determined  in  that  suit.  The  defendants  appeared 
and  put  in  their  demurrer  to  the  bill,  which  wTas  sustained, 
and  the  bill  dismissed.  The  case  was  then  taken  to  this 
court,  and  at  the  December  term,  1856,  was  heard  ex  parte, 
and  the  decree  reversed,  and  a  judgment  for  costs  entered 
against  all  the  defendants,  and  the  cause  remanded  to  the 
Lawrence  Circuit  Court  for  further  proceedings.  At  the 
May  term,  1857,  of  that  court,  the  demurrer  to  the  bill  was 
overruled,  and  the  defendants  required  to  put  in  their  answer, 
and  the  venue  changed,  by  consent,  to  the  county  of  Sanga- 
mon. At  a  term  of  the  Circuit  Court  of  that  county,  the 
defendants  having  failed  to  answer,  a  decree  pro  confesso  was 
rendered  against  them,  and  the  court,  proceeding  to  hear  the 
cause  on  the  bill,  exhibits  and  testimony,  found  the  title  to  the 
lot  to  be  vested  in  Thomas,  as  trustee  of  the  Bank  of  Illinois, 
and  entitled  to  the  exclusive  possession  thereof,  and  ordered 
that  possession  be  surrendered  to  him,  and  the  defendants 
enjoined  from  setting  up  or  asserting  any  right,  title,  or  claim 
to  the  same,  and  that  the  defendant  Wise  pay  over  to  the  com- 
plainant the  rents  due  and  to  become  due  for  the  use  of  the 
lot  and  appurtenances. 

On  the  20th  of  June,  1857,  an  execution  was  issued  upon 
this  judgment  of  this  court,  for  the  costs  awarded  Thomas 
therein,  which  was  levied  by  the  sheriff  of  Lawrence  county, 
on  the  25th  of  July,  1857,  on  the  lot  in  controversy,  and  he 
sold  the  same  in  satisfaction  to  Thomas,  Wise  still  being  in 
possession. 

At  the  October  term,  1858,  of  the  Lawrence  Circuit  Court, 
Joseph  G.  Bowman  obtained  a  judgment  against  all  the 
defendants  in  the  chancery  suit,  except  Wise,  upon  which  an 
execution  was  issued  and  delivered  to  the  sheriff  of  Lawrence 
county,  on  the  25th  of  October,  1858,  and  Bowman,  claiming 
the  right  to  redeem  the  lot  from  the  sale  to  Thomas,  fifteen 
months  not  having  expired,  paid  to  the  sheriff  the  amount  in 
bank  bills  necessary  to  redeem  the  lot,  and  thereupon,  caused 
the  lot   to  be  levied   on,  and  sold   to   satisfy  the   execution. 
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Bowman  and  Harrow  became  the  purchasers,  to  whom  the 
sheriff  executed  a  deed.  The  sheriff  paid  over  to  Thomas 
the  amount  of  money  he  received  from  Bowman  on  the  re- 
demption, and  received  from  him  a  writing,  indorsed  on 
the  certificate,  as  follows:  " Lawrenceville,  Ills.,  20th  Dec, 
1S58.  Joseph  Bowman,  a  judgment  creditor  of  Jesse  K. 
Dubois,  and,  (setting  out  the  names  of  the  defendants,)  having 
paid  to  the  sheriff  of  Lawrence  county,  the  sum  of  seventy- 
four  dollars  and  nineteen  cents  of  bank  bills,  for  the  purpose 
of  redeeming  the  property  herein  described,  from  the  sale 
stated  in  this  certificate,  the  sheriff  has  paid  me  the  said  sum 
of  money  in  bank  bills." 

On  this  testimony  the  Circuit  Court  decided  that  Bowman 
and  Harrow  were  seized  in  fee  of  the  lot  in  controversy,  and 
rendered  a  judgment  that  the  defendant,  Thomas,  was  guilty 
of  the  tresspass  and  ejectment. 

From  this  decision  Thomas  prayed  an  appeal  to  this  court, 
and  assigns  for  error  the  general  errors,  and  we  are  to  deter- 
mine whether  there  is  sufficient  in  the  record  to  justify  this 
recovery  and  judgment. 

The  appellees,  to  sustain  the  judgment,  insist  that  Thomas, 
by  the  mere  fact  of  selling  the  lot  on  an  execution  against  the 
heirs  of  Dubois,  admitted  thereby,  their  interest  in  it. 

It  will  be  remembered,  that  the  judgment  for  costs  in  the 
Supreme  Court,  was  against  the  heirs-at-law  of  Dubois  and 
Wise,  and  that  Wise  was  in  the  actual  possession  of  the 
premises.  The  execution  on  this  judgment  was  against  Wise 
also,  and  his  possessory  title  or  right  was  subject  to  sale  under 
it.  The  decree  rendered  by  the  Sangamon  Circuit  Court 
establishes  the  title  out -of  the  heirs  of  Dubois,  and  in  Thomas 
as  trustee  of  the  Bank  of  Illinois.  Consequently,  on  a  sale 
of  the  lot,  on  the  execution  for  costs  against  the  heirs  of 
Dubois  and  Wise,  Thomas,  when  he  purchased,  bought  noth- 
ing to  which  the  heirs  of  Dubois  had  title.  His  title  was  not 
derived  from  that  sale  and  purchase.  It  existed  out  of  them 
long  before  the  sale,  and  in  Thomas,  as  the  Circuit  Court  of 
Sangamon  county  had  found  by  its  decree.     Wise's  possessory 
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right,  whatever  it  may  have  been,  was  a  proper  subject  o« 
sale  and  purchase,  and  to  that  Thomas  succeeded,  but  derived 
nothing  from  the  heirs  of  Dubois. 

It  is  insisted,  also,  that  Thomas  admitted  the  right  of  Bow 
man  to  redeem,  by  receiving,  without  objection,  the  redemp- 
tion money.  We  do  not  regard  the  receipt  of  the  redemption 
money,  by  Thomas,  as  affecting  the  title  to  the  lot.  We 
think  it  can  have  no  such  effect,  more  especially  against  one 
acting  in  a  fiduciary  character.  His  position  would  not  allow 
him  to  make  any  admission  to  the  prejudice  of  the  trust  fund, 
and  against  his  cestui  que  trust.  Lewin  on  Trusts  and 
Trustees,  72,  L.  L.  437. 

It  is  also  insisted,  that  Thomas  is  estopped  from  claiming 
title  to  the  lot  adverse  to  the  heirs  of  Dubois,  by  his  having 
sold  the  lot  as  the  property  of  Dubois,  on  his  execution,  and 
accepting  the  redemption  money  from  Bowman  ;  and  by 
accepting  the  redemption  money,  he  stands  in  the  position  of 
one  who  sees  his  property  sold,  as  the  property  of  another, 
and  makes  no  objection — that  by  such  silence  he  is  estopped 
from  afterwards  asserting  his  claim. 

An  estoppel  in  pais  can  only  be  set  up  as  a  means  to 
prevent  injustice — as  a  shield,  not  as  a  sword.  If  the  receipt 
of  the  redemption  money  by  Thomas,  influenced,  or  caused 
the  act  of  Bowman,  in  levying  on,  and  selling  these  premises, 
and  actually  led  him  into  the  line  of  conduct  he  adopted,  it 
might  be  that  Thomas  would  be  concluded.  But  the  case  no- 
where shows  that  Thomas  had  any  knowledge  of  the  levy 
and  sale  to  Bowman  and  Harrow,  until  the  20th  of  De- 
cember, near  three  months  after  the  levy.  He  did  not 
investigate  it.  He  did  not  stand  by  and  see  the  thing  done, 
nor  was  he  in  a  position  to  advise  or  prevent  the  one 
or  the  other.  The  whole  proceeding  originated  with,  and 
was  concluded  by  Bowman  and  at  his  risk,  uninfluenced  by 
the  conduct  of  Thomas  in  any  degree.  The  doctrine  of 
estoppel  cannot,  we  think,  be  successfully  invoked  to  estab- 
lish a  title  in  the  heirs  of  Dubois,  who  had  no  title  when  the 
property   was   sold   on    the  execution   in   favor    of   Thomas, 
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against  them  and  Wise,  and  when  Bowman  caused  it  to  be 
sold.  The  mere  naked  fact  of  the  receipt  of  the  redemption 
money  cannot  have  this  effect.  The  case  of  Letcher  v.  Mor- 
rison, 27  111.  214,  is  in  point.  A  title  cannot  be  created,  as  a 
general  rule,  in  this  way,  nor  a  party  divested  by  such  an  act. 
It  may  not  be  equitable  that  Thomas  should  retain  the  re- 
demption money,  but  that  consideration  is  not  involved  in 
this  case. 

It  is  a  well  settled  rule  in  the  action  of  ejectment,  that  the 
plaintiff  must  recover  on  the  strength  of  his  own  title.  He 
must  show  a  legal  title.  Now  this  record  shows  nothing  of 
the  kind.  It  does  not  show  a  derivative  title  from  the  heirs 
of  Dubois,  but  does  show  a  decree  in  chancery  by  which  the 
title  was  declared  out  of  them  long  before  either  of  these 
parties  had  any  interest  in  the  premises.  The  isolated  fact  of 
the  receipt  of  the  redemption  money  under  the  circumstances 
shown  in  this  case,  cannot  have  the  potent  effect  of  creating  a 
title  where  none  existed.  The  case  of  McLagan  v.  Brown, 
11  111.  519,  can  have  no  application,  for  here  was  no  title  in 
the  heirs  of  Dubois,  and  consequently,  no  equity  of  redemp- 
tion in  favor  of  a  subsequent  judgment  creditor. 

It  is  unquestionably  true,  that  Thomas,  in  litigating  in 
chancery  with  the  heirs  of  Dubois,  and  Wise,  knew  that  his 
title  as  trustee  was  derived  from  their  ancestor,  and  it  was  to 
have  the  title  decreed  out  of  them,  and  in  him,  that  the  bill 
was  filed.  The  decreee  shows  most  conclusively  that  the  heirs 
of  Dubois,  as  such,  had  no  title  to  the  lot,  it  having  passed 
from  them  many  years  before.  Wise  had  a  possessory  right 
subject  to  sale,  and  this  right  Thomas  might  purchase.  The 
appellees  knew  also,  when  Bowman  obtained  his  judgment 
and  execution,  and  had  a  levy  and  sale  of  the  lot,  that  the 
heirs  of  Dubois  had  not  a  shadow  of  title  to  it,  and  conse- 
quently Bowman  could  get  no  equity  of  redemption  to  be 
available. 

In  every  light  in  which  we  can  view  this  case,  we  cannot 
discover  any  principle,  applicable  to  the  facts,  to  justify  the 
verdict.     What  a   court   might   do   on  a  proper   case   being 
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made,  looking  to  the  recovery  of  the  redemption  money,  we 
cannot  now  say.  That  the  facts  do  not  show  a  title,  in  fee,  in 
the  appellees,  to  the  lot  in  controversy,  we  are  well  satisfied, 
and  accordingly  reverse  the  judgment,  and  remand  the  caus? 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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John  Corgan,  and  Jacob  Readleman,  Appellants,  v, 
Cornelius  Anderson,  Appellee. 

APPEAL  FROM  PULASKI. 

The  practice  is  well  settled  in  this  State  to  move  to  suppress  depositions 
of  non-resident  witnesses,  after  leave  has  been  obtained  to  open  them, 
and  before  the  trial  is  entered  upon. 

The  court  will  usually  notice  only  such  objections  as  are  specially  made 
before  the  trial. 

Notice  to  take  a  deposition,  accompanied  by  a  copy  of  the  interrogatories, 
must  be  given  to  the  adverse  party,  ten  days  before  the  dedimus  potes- 
tatum  is  sued  out,  and  an  affidavit  that  notice  and  a  copy  of  the  inter- 
rogatories was  given  to  the  adverse  party  ten  days  before  a  specified  day, 
is  insufficient.  The  court  cannot  know  that  that  notice  was  given  ten 
days  before  suing  out  the  dedimus. 

The  statute,  as  to  taking  depositions  of  non-resident  witnesses,  must  be 
substantially  complied  with,  and  no  material  deviation  therefrom  will 
be  allowed,  unless  by  agreement  and  consent,  or  waiver  of  the  parties  to 
the  suit. 

This  was  an  action  of  assumpsit  in  the  Union  Circuit  Court, 
taken  by  change  of  venue  to  Pulaski.  The  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

J.  Dougherty  &  Son,  for  Appellants. 

W.  H.  Green,  and  Mulky  &  Kelson,  for  Appellee. 
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Bkeese,  J.  We  might,  with  great  propriety,  refuse  to  con- 
sider this  case,  for  the  reason,  that  no  sufficient  abstract  has 
been  furnished  under  the  rule.  The  record  is  quite  volumin- 
ous, and  the  writing  barely  legible,  rendering  a  full  abstract 
essential  to  a  proper  understanding  of  the  case. 

We  gather  from  it  that  it  was  an  action  of  indebitatus 
assumpsit,  for  goods,  wares,  and  merchandise,  and  barrels  of 
whisky,  sold  and  delivered  by  the  plaintiffs,  doing  business 
as  partners,  to  the  defendant.  The  pleas  were,  non-assumpsit; 
set-off,  with  an  account  filed  of  the  sale  and  delivery  of  certain 
goods,  etc.,  and  barrels  of  peach  brandy,  by  the  defendant 
to  the  plaintiffs;  and  payment.  There  was  a  trial  by  jury, 
and  verdict  for  the  defendant  for  five  hundred  dollars.  A 
motion  for  a  new  trial  was  made  and  overruled,  and  excep- 
tions taken.  Pending  this  motion,  the  defendant  entered  a 
remittitur  of  eighty  dollars  and  ninety-two  cents,  whereupon 
the  court  overruled  the  motion,  and  rendered  judgment  for 
four  hundred  and  nineteen  dollars  and  eight  cents,  and  costs. 

The  case  is  brought  here  by  appeal,  and  it  is  assigned  for 
error:  overruling  the  motion  for  a  new  trial;  in  permitting 
the  deposition  of  R.  C.  Gordon  to  be  read  as  evidence  ;  in 
permitting  his  answers  to  interrogatories  three,  four,  five, 
six,  seven,  eight  and  nine,  to  go  to  the  jury;  and  in  permit- 
ting an  affidavit  of  notice  to  take  the  deposition,  after  a  motion 
had  been  made  to  exclude  it. 

It  appears  from  the  record,  that  before  the  cause  was  called 
for  trial,  the  deposition  of  R.  C.  Gordon,  of  St.  Louis,  Missouri, 
having  been  filed,  the  plaintiffs,  by  their  attorney,  moved  the 
court  to  suppress  it  for  these  reasons :  Because  no  notice 
was  given  of  the  time  and  place  of  suing  out ;  and  because 
the  deposition  does  not  relate  to  the  plaintiffs.  No  other 
objections,  of  any  character,  have  been  made  to  the  deposi- 
tion. The  court,  on  motion  of  the  defendant's  attorney, 
granted  him  leave  to  file  the  following  affidavit,  as  evidence 
of  the  service  of  notice  on  the  attorney  of  the  plaintiffs. 
After  entitling  the  cause,  "  Westley  Davidson,  one  of  the 
attorneys  for  defendant  in  the  above  styled  cause,  being  first 
duly  sworn,  says,  that  more  than  ten  days  before   the    13ih 
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day  of  March,  1861,  he  delivered  to  John  Dougherty,  one  of 
the  attorneys  for  the  plaintiffs  in  the  above  styled  cause,  a 
correct  copy  of  the  within  notice  and  annexed  interrogatories, 
for  the  taking  of  the  witness  therein  named.  Sworn  to,"  etc. 
To  all  this,  exception  was  taken  by  the  plaintiffs.  The  motion 
to  suppress  the  deposition,  on  the  reasons  assigned  by  the 
plaintiffs,  was  then  overruled,  and  exceptions  taken. 

On  the  trial  of  the  cause,  the  following  exception  to  the 
deposition  was  taken :  "  Plaintiffs  except  to  the  deposition 
of  Robert  C.  Gordon;  they  except  to  the  reading  in  evidence 
the  answers  to  interrogatories  three,  four,  five,  six,  seven, 
eight,  nine,  and  each  of  them  respectively,  because  such 
answers  are  irrelevant." 

These  are  the  principal  points  to  be  considered.  It  is  the 
well  settled  practice  in  all  the  courts  of  this  State,  to  move 
to  suppress  depositions,  especially  those  of  non-resident  wit- 
nesses, after  leave  has  been  obtained  to  open  them,  before  the 
trial  is  entered  upon.  The  grounds  of  the  motion  are  also 
to  be  specially  stated,  so  that  the  defects,  if  any  exist,  may 
be  .  supplied  if  possible.  As  a  general  rule,  the  court  will 
notice  only  such  objections  as  are  specially  made.  If  objec- 
tions are  not  made  before  the  trial,  they  cannot,  usually, 
unless  they  are  such  as  can  be  obviated,  be  made  afterwards. 

The  only  objections  made  to  the  deposition  of  Gordon, 
before  the  cause  was  called  for  trial,  were,  that  notice  had  not 
been  given  of  the  time  and  place  of  "  suing  out,"  (dedimus 
is  understood);  and  because  the  deposition  does  not  relate 
to  the  plaintiffs. 

To  supply  the  first  defect,  the  affidavit  of  Davidson  was 
introduced. 

The  statement  in  it,  that  he  served  the  attorney  of  the 
opposite  party,  with  a  correct  copy  of  "  the  within  notice, 
and  annexed  interrogatories,  more  than  ten  days  before  the 
13th  of  March,  1861,"  is  far  from  sufficient  to  obviate  the. 
objection.  Chapter  40,  title  "Evidence  and.  Depositions," 
Sec.  10,  provides  that  ten  days  previous  notice,  with  a  copy 
of  the  interrogatories  intended  to  be  put  to  the  witness,  shall 
be  given  the  adverse  party,  before  the  dedimus  potestatem 
7— 30th  III. 
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is  sued  out  of  the  office  of  the  clerk  of  the  Circuit  Court. 
(Scates'  Comp.  257.)  This  is  to  give  time  to  that  party  to  file 
cross-interrogatories,  to  go  out  with  the  dedimus.  No  dedimus 
accompanies  this  deposition,  so  that  we  cannot  see  and  know 
that  a  notice  given  more  than  ten  days  before  the  thir- 
teenth of  March,  as  stated  in  the  affidavit,  was  a  notice  given 
ten  days  before  the  time  of  suing  out  the  dedimus.  From  the 
record  it  would  seem  that  the  directions  of  the  statute  referred 
to,  have  been  wholly  disregarded.  The  affidavit  should  not 
have  been  received,  as  it  did  not  cure  the  want  of  notice, 
and  for  want  of  notice  the  deposition  should  have  been  sup- 
pressed. The  objections  made  to  the  deposition  on  the  trial  of 
the  cause,  came  too  late. 

Many  substantial  objections  might  have  been  taken  to  the 
deposition,  which  seem,  from  the  record,  to  have  been  over- 
looked. In  the  first  place,  it  does  not  appear  to  have  been 
taken  under  a  dedimus  or  otherwise,  before  any  judge  or  other 
officer,  or  commissioner  appointed  to  take  it.  Second,  it  is 
not  entitled  in  the  cause,  nor  does  it  make  any  reference  to  the 
cause  in  wnich  it  was  read ;  nor  does  it  show  when  or  where 
it  was  taken,  or  that  any  notice  was  given  of  the  suing  out 
a  dedimus,  or  any  other  notice.  Notwithstanding  these  ob- 
jections, if  they,  or  some  of  them,  were  not  urged  before  the 
trial,  as  ground  for  suppressing  the  deposition,  it  could,  no 
doubt,  be  read  to  the  jury;  for  a  deposition,  never  so  defective 
and  objectionable,  can  be  read  as  evidence,  by  consent  and 
unchallenged.  The  want  of  notice  was  alone  urged,  and  that 
was  sufficient  to  exclude  the  deposition.  This  deposition 
established  a  large  portion  of  the  defendants'  claim,  and  was 
therefore  material. 

It  is  highly  necessary,  that  the  provisions  of  the  statute 
regulating  the  mode  of  taking  the  deposition  of  a  non-resi- 
dent witness,  should  be  substantially  complied  with.  It  is  an 
important  instrument  of  evidence  unknown  to  the  common 
law,  and  no  substantial  or  material  departure  from  the  statute 
can  in  any  case  be  allowed,  unless  by  the  agreement  and  con- 
sent or  waiver  of  the  parties  in  the  suit. 

We  forbear  any  discussion  of  the  merits  of  the  controversy, 
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deciding  the  single  objection  only,  which  was  taken  to  the 
deposition,  before  the  cause  was  called  for  trial.  Sustaining 
that  objection,  reverses  the  judgment  of  the  court.  As  there 
are  merits  in  the  controversy,  the  cause  is  remanded  for  further 
proceedings. 

Judgment  reversed. 

Andeew  T.  Thompson  et.  al.,  Plaintiffs  in  Error,  v. 
The  Boaed  of  Trustees  op  Township  Sixteen 
North,  Range  Three  West  of  the  Third  Prin- 
cipal Meridian,  for  the  use  of  said  Township, 
Defendants  in  Error. 

ERROR  TO  SANGAMON. 

Township  treasurers,  under  our  statute,  are  made  insurers  of  the  funds 
coming  to  their  possession,  and  nothing  can  relieve  them  from  their  ob- 
ligation to  safely  keep  and  pay  over  such  funds,  but  the  act  of  God,  or 
of  the  public  enemy. 

The  facts  of  this  case  are  stated  in  the  opinion. 

W.  H.  Herndon,  for  Plaintiffs  in  Error. 

Cited,  Story  on  Bailments,  sees.  65  to  69,  p.  398,  399; 
Preseotfs  Case,  3  Howard  U.  S.  R.  578;  2  Kent,  560,  569, 
571,  586,  588;  25  Wend.  440;  5  Iowa  (Clark)  149;  17 
Mass.  479. 

Stewart,  Edwards  &  Brown,  for  Defendants  in  Error. 

Breese,  J.  This  was  an  action  of  debt  brought  in  the 
Sangamon  Circuit  Court  by  the  board  of  trustees  of  Township 
sixteen  north,  Kange  three  west  of  the  third  principal  merid- 
ian, against  the  plaintiffs  in  error,  on  the  bond  of  Andrew  T. 
Thompson,  treasurer  of  that  township,  and  the  others  as  his 
sureties  in  the  bond.  The  execution  of  the  bond  in  the 
penalty  of  four  thousand  dollars,  was  admitted,  and  it  was 
further  admitted,  that  on  the  seventh  day  of  April,  1860, 
school   funds  were  in   the  possession   of  Thompson  as   sub- 
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treasurer,  after  making  all  proper  deductions,  to  the  amount 
of  six  hundred  and  eight  dollars  and  eighty-five  cents.  It 
was  alleged,  but  not  admitted,  that  the  funds  were  carefully 
placed  by  Thompson  in  an  iron  safe  in  the  store  occupied  by 
Thompson,  Groves  and  Company,  in  the  town  of  Mechanicks- 
burgh,  in  Sangamon  county,  where  he  deposited,  for  safe 
keeping,  his  own  funds  and  papers ;  that  the  safe  was  carefully 
locked,  and  on  or  about  the  seventh  or  eighth  day  of  April, 
1860,  the  money  was  stolen  by  some  one  unknown,  and  with- 
out the  fault  of  Thompson. 

Whilst  the  proof,  in  our  judgment,  fails  to  establish  these 
facts,  we  will  assume,  for  the  purposes  of  this  decision,  that 
they  do  exist.  The  only  question  made  is,  as  to  the  liability 
of  the  treasurer  and  his  sureties  on  these  facts.  It  is  con- 
tended by  them  that  they  are  not  liable  on  the  bond,  as  the 
bond  does  not  oblige  the  treasurer  safely  to  keep  the  moneys 
coming  to  his  hands,  but  he  is  only  liable  as  a  bailee,  and 
responsible  only  for  the  want  of  ordinary  care. 

Section  55,  of  the  act  to  establish  and  maintain  a  system  of 
free  schools,  provides  that  the  township  treasurer  shall,  before 
entering  upon  his  duties,  execute  a  bond,  with  two  or  more  free- 
holders, etc.,  as  securities,  payable  to  the  board  of  the  town- 
ship for  which  he  is  appointed  treasurer,  etc.,  conditioned 
faithfully  to  perform  all  the  duties  of  township  treasurer,  etc., 
according  to  law. 

The  condition  of  the  bond  is,  that  if  the  above  bound  town- 
ship treasurer  shall  faithfully  discharge  all  the  duties  of  said 
office,  according  to  the  laws  which  are  or  may  hereafter  be  in 
force,  and  shall  deliver  to  his  successor  in  office  all  moneys, 
books,  papers,  securities  and  property  in  his  hands  as  such 
township  treasurer,  then  the  obligation  to  be  void,  etc. 
(Scates'  Comp.  451.) 

As  it  is  gravely  urged  by  the  counsel  for  the  plaintiffs  in 
error,  that  the  duties  of  township  treasurer  do  not  embrace 
keeping  safely  the  moneys  coming  to  his  hands  for  the  use  of 
schools,  it  becomes  necessary  to  examine  the  statute  in  that 
respect. 

Section  56  provides  that  the  township  treasurer  shall  pro- 
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vide  himself  with  two  well  bound  books,  the  one  to  be  called 
a  cash  book,  the  other  a  loan  book.  He  shall  charge  himself 
in  the  cash  book  with  all  money  received,  stating  in  the  charge 
from  whom,  etc.;  and  shall  credit  himself  with  all  moneys 
paid  or  loaned,  the  amount  loaned,  etc.  He  shall  also  enter, 
in  separate  accounts,  moneys  received  and  moneys  paid  out, 
charging  the  first  to  debit  account,  and  crediting  the  latter  as 
follows,  to  wit:  1,  The  principal  of  the  township  fund,  when 
paid  in,  and  when  paid  out;  2,  The  interest  of  the  township 
fund,  when  received,  and  when  paid  out;  3,  The  common 
school  fund,  and  other  funds,  when  received  from  the  school 
commissioners,  and  when  paid  out;  4,  The  taxes  received 
from  the  county  collector,  etc.;  5,  Donations  received;  6, 
Moneys  coming  from  all  other  sources,  etc. 

By  seetion  62,  the  township  treasurer  is  required  to  demand, 
receive  and  safely  keep,  according  to  law,  all  moneys,  books 
and  papers  of  every  description  belonging  to  his  township. 

By  section  64,  for  any  failure  or  refusal  to  perform  all  the 
duties  of  township  treasurer  as  required  by  law,  he  shall  be 
liable  to  an  action  on  his  bond,  etc. 

By  section  72,  he  is  allowed  to  retain  two  per  cent,  upon  all 
sums  paid  out  or  loaned  by  him,  except  upon  moneys  raised 
by  any  district  tax. 

These  citations  furnish  a  full  answer  to  the  point  made  by 
the  counsel  for  the  plaintiffs  in  error,  and  to  his  argument  in 
support  of  it.  The  fact  that  the  township  treasurer  is  re- 
quired to  receive  money,  and  enter  it  in  his  cash  book,  implies 
without  any  other  special  regulation,  that  he  is  to  keep  it, 
and  being  required  to  keep  it,  it  follows  he  is  to  keep  it 
safely.  This  is  one  of  the  duties  of  his  office  he  has  under- 
taken faithfully  to  discharge.  Another  duty,  no  less  impera- 
tive, is  that  he  will  deliver  to  his  successor  in  office  all  moneys 
in  his  hands  as  such  township  treasurer,  which  he  could  not 
do,  if  he  suffered  it  to  be  lost  out  of  his  hands,  or  it  should 
be  so  lost  by  any  accident.  The  undertaking  is  that  the 
money  shall  be  in  his  hands.  These  duties  he  has  undertaken 
to  perforin  unconditionally.     Besides  all  this,  he  is  required, 
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by  section  62,  to  receive  and  safely  keep,  according  to  law, 
all  moneys,  etc.,  belonging  to  the  township. 

We  cannot  discover  a  shade  of  difference  between  this  and 
the  case  of  United  /States  v.  Prescott,  3  Howard,  578,  cited 
by  the  connsel  for  the  defendant  in  error.  As  in  that  case  so 
here  is  an  undertaking  safely  to  keep  the  money  by  the 
very  force  of  the  language  of  the  condition  of  the  bond, 
independent  of  the  provisions  of  the  sixty-second  section. 

In  no  sense  is  this  a  case  of  bailment.  The  liability  of  the 
treasurer  arises  out  of  his  official  bond.  He  has  made,  by 
that  bond,  an  express  contract  with  the  trustees,  that  he  will 
keep  safely  the  moneys  which  shall  come  to  his  hands.  It  is 
so  "  nominated  in  the  bond,"  when  that  is  read  in  the  light 
of  the  statute  prescribing  his  duties,  and  considerations  of 
public  policy  forbid  that  he  should  be  permitted  to  avail  of 
any  extraneous  fact  outside  of  the  condition  of  the  bond.  The 
treasurer  well  knew  and  understood  the  contract  he  had 
entered  into,  and  the  extent  of  the  obligation  he  had  volun- 
tarily incurred,  and  he  has  obtained  all  he  contracted  for — the 
possession  of  the  office,  with  the  emoluments  attached  to  it. 

We  think  there  is  no  principle  on  which  the  defense  can 
be  sustained,  the  contract  being  absolute,  without  any  con- 
dition, express  or  implied.  In  these  days  of  remorseless 
peculation  upon  the  public,  by  its  functionaries,  indeed,  at  all 
times,  public  policy  demands,  that  depositories  of  the  public 
money  should  be  held  to  the  most  rigid  accountability,  within 
the  terms  and  scope  of  their  covenants. 

They  know  well,  on  assuming  their  positions,  the  hazards  to 
which  they  are  exposed,  and  they  voluntarily  assume  the 
risks,  and  are  paid  for  so  doing.  Township  treasurers,  under 
our  statute,  sections  of  which  we  have  cited,  are  made 
insurers  of  the  funds  coming  to  their  possession,  and  nothing 
should  or  can  excuse  them  but  the  act  of  God,  or  of  the 
public  enemy.  There  would  be  no  surety  to  the  public,  were 
not  this  the  rule.  A  distinct  and  well  denned  liability  is 
imposed  on  them  by  statute,  and  if  it  be  not  met  to  its  fullest 
extent,  the  fact  that  the  omission  occurred,  from  misfeasance, 
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or  negligence,  or  unavoidable  accident,  or  by  a  felony,  com- 
mitted by  another,  furnishes  no  defense  to  the  action  on  the 
bond. 

The  counsel  for  the  plaintiffs  in  error  rely,  with  apparent 
confidence,  on  the  case  of  Bojss,  School  Fund  Commissioner^. 
Hatch,  County  Treasurer,  reported  in  5  Iowa,  150.  We  have 
examined  that  case,  aud  it  has  impressed  us  with  the  convic- 
tion that  if  the  treasurer's  bond  had  contained  the  same  con- 
dition which  the  bond  in  this  case  before  us  contains,  an 
opinion  would  have  been  pronounced  in  accordance  with  that 
in  Prescott'S  Case.  Such  is  the  tendency  of  the  reasoning  of 
the  learned  judge  who  delivered  that  opinion.  The  decision 
is  placed  distinctly  upon  the  condition  of  the  bond,  and  the 
liability  of  the  treasurer  measured  by  that  ;  and  as,  by  the 
condition  of  that  bond,  he  was  required  to  use  only  reasonable 
care  and  diligence  in  preserving  and  disposing  of  the  moneys 
coming  to  his  hands,  he  is,  by  the  very  terms  of  his  under- 
taking, released  from  liability  on  showing  this  reasonable 
care  and  diligence.  He  has  performed  his  undertaking,  and 
no  more  could  be  demanded  of  him. 

It  is  unnecessary  to  examine  the  cases  of  bailment,  to 
which  the  plaintiff's  counsel  has  referred.  This  case  not  being 
of  that  class,  no  light  could  be  shed  upon  it  by  them,  how 
luminous  soever  they  may  be. 

The  judgment  of  the  Circut  Court  is  alUrmed. 

Judgment  affirmed. 


David  O.  Tully,  Appellant,  v.  Elisha  Davis, 

Appellee. 

APPEAL  FROM  ADAMS. 

An  acknowledgment  of  a  deed  which  has  a  blank  space  where  the  word 
"known  ,"  usually  appears  in  the  clause  "who  is  personally  known  to 
be  the  real  person,"  etc.,  is  fatally  defective. 

This  was  an  action  of  ejectment,  brought  by  the  appellant 
against  the  appellee,  in  Brown  Circuit  Court,  for  the  recovery 
of  the  south-west  quarter  of  the  south-west  quarter  of  Section 


104  SPKINGFIELD, 


Tully  <o.  Davis. 


four,  in  Township  one  south,  Range  three  west  of  the  fourth 
principal  meridian,  and  removed  by  change  of  venae,  to 
Adams  county,  and  placed  upon  the  docket  of  the  Circuit 
Court  of  that  county,  on  the  30th  of  May,  1861. 

Transcript  from  Brown  county  filed  in  Adams  Circuit 
Court,  May  30,  1861. 

Declaration  and  plea  from  said  Brown  Circuit  Court,  and 
in  the  usual  form,  filed  in  Adams  Circuit  Court,  at  the  time  of 
filing  the  transcript. 

Jury  waived. 

At  the  March  term,  1862,  of  said  court,  a  trial  was  had 
before  Sibley,  Judge,  without  a  jury,  and  the  court  found  the 
issues  for  defendant,  and  plaintiff  entered  a  motion  for  a  new 
trial.  Motion  was  overruled,  and  a  judgment  for  costs  ren- 
dered against  said  plaintiff,  on  the  7th  day  of  April,  1862, 
and  thereupon  plaintiff  prayed  an  appeal,  which  was  allowed 
on  condition  of  plaintiff  giving  bond  within  thirty  days  from 
the  date  of  said  order,  which  bond  was  filed  on  the  28th  of 
April,  1862. 

Plaintiff  filed  his  bill  of  exceptions,  taken  during  the  prog- 
ress of  said  trial,  which  is  substantially  as  follows  : 

The  parties  waived  a  jury,  and  submitted  the  case  to  the 
court  by  consent. 

Plaintiff  offered  and  read  in  evidence,  without  objection,  a 
patent  from  the  United  States  to  Henry  M.  Trabue,  for  the 
south-west  quarter  of  south-west  quarter  of  Section  four,  Town- 
ship one  south,  Range  three  west,  conveying  the  same  in  fee 
to  said  Trabue,  prior  to  July  14,  1831. 

Plaintiff  next  offered  in  evidence  a  duly  certified  copy  of 
a  deed,  with  certificate  thereto  attached,  from  Henry  M. 
Trabue  to  Benjamin  Andrews,  in  due  form,  and  conveying 
said  land  in  controversy,  in  fee,  to  said  Andrews,  which  deed 
is  dated  July  14,  1834;  attached  to  which  deed  was  a  cer- 
tificate of  acknowledgment,  in  words  and  figures  following,  to 
wit : 
"  STATE  OF  ILLINOIS,  ) 

SCHUYLER  COUNTY.  ) 

"  This  day,  personally  appeared  before  the  under- 
signed, a  justice  of  the  peace  in  and  for  said  county,  Henry  M.  Trabue,  who 
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is  personally  to  said  justice  to  be  the  real  person  who  executed  the 

foregoing  deed  of  conveyance,  and  who  there,  before  said  justice,  acknowl- 
edged that  he  signed,  sealed,  and  delivered  said  deed,  freely  and  voluntarily, 
for  the  uses  and  purposes  therein  contained. 

"  Given  under  rny  hand  and  seal,  this  14th  day  of  July,  1834. 

"  WILLIS  CTNEAL.  [l.  s.]" 

Attached  to  said  deed  is  also  a  certificate,  in  due  form,  that 
Willis  O'Neal  was,  at  the  date  of  said  certificate  of  acknowl- 
edgment, an  acting  justice  of  the  peace  of  Schuyler  county, 
Illinois.  (Said  land  was  in  the  comity  of  Schuyler,  at  the  date 
of  said  deed  and  acknowledgment.) 

To  the  introduction  of  which  deed  defendant  objected,  (but 
made  no  objection  on  the  account  of  the  same  being  a  copy, 
plaintiff  having  fully  accounted  for  the  non -production  of  the 
original,)  and  the  court  sustained  the  objection,  and  refused  to 
permit  said  deed  to  be  read  in  evidence.  To  which  opinion 
and  decision  of  the  court,  plaintiff  then  and  there  excepted. 

Plaintiff  then  offered  to  connect  himself  with  the  title  of 
said  Benjamin  Andrews  to  said  land  by  mesne  conveyances, 
and  rested  his  case. 

The  court  thereupon  found  the  issues  joined  in  favor  of  the 
defendant;  to  which  opinion  and  decision  of  the  court,  in 
finding  for  the  defendant,  plaintiff  at  the  time  excepted. 

Plaintiff  then  entered  a  motion  for  a  new  trial,  because  said 
finding  of  the  court  was  against  the  law  and  the  evidence, 
and  because  the  court  excluded  said  copy  of  said  deed.  But 
the  court  overruled  said  motion,  and  rendered  final  judgment 
against  said  plaintiff. 

To  which  opinion  and  decision  of  the  court,  plaintiff  at  the 
time  excepted. 

Appeal  bond  filed. 

Certificate  of  clerk  of  Circuit  Court. 

The  errors  assigned  are: 

In  excluding  said  deed  from  Henry  M.  Trabue  to  Benjamin 
Andrews,  with  accompanying  certificates. 

In  finding  issue  for  defendant. 

Overruling  appellant's  motion  for  a  new  trial. 

In  rendering  judgment  against  appellant  for  costs,  and  not 
rendering  judgment  for  appellant  for  land  in  controversy. 
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Gbimshaw  &  Williams,  for  Appellant. 

The  only  question  presented  by  this  record  is,  whether  the 
Circuit  Court  erred  in  excluding  the  copy  of  deed  for  the  land 
in  controversy,  from  Henry  M.  Trabue  to  Benjamin  Andrews. 
It  is  admitted  that  proper  foundation  was  laid  for  the  intro- 
duction of  a  copy.  The  deed  was  acknowledged  on  the  14th 
of  July,  1834,  before  Willis  O'JSTeal,  a  justice  of  the  peace 
of  Schuyler  county,  Illinois.  A  certificate  appears  in  the 
record  of  the  official  character  of  O'Neal,  when  he  executed 
his  certificate  of  acknowledgment.  The  land  was  in  Schuyler 
county  when  the  deed  was  made  and  acknowledgment  taken. 
It  now  lies  in  Brown  county,  from  which  county  the  venue 
was  changed,  because  the  judge  of  Brown  Circuit  Court  had 
been  of  counsel. 

The  objection  to  the  acknowledgment  of  deed  from  Trabue 
to  Andrews  is,  that  the  word  "known"  seems  to  have  been 
omitted.  Every  other  requirement  of  the  law  has  been  com- 
plied with.  The  justice  states  that  Trabue,  the  grantor,  per- 
sonally appeared  before  him,  that  he  is  personally  to  said 
justice  to  be  the  real  person  who  executed  the  deed,  and  that 
he  acknowledged  it.  How  could  the  justice  state  that  Trabue 
personally  appeared  without  the  justice  knew  Trabue?  shall 
the  mere  omission  of  a  word  "known,"  in  a  subsequent  part 
of  the  certificate,  do  away  with  the  force  of  the  statement  in 
the  certificate  that  Trabue  personally  appeared.  Would  it 
not  be  sticking  in  the  bark  to  deprive  plaintiff  of  the  use  of 
his  title  for  so  slight  an  omission. 

We  insist,  that  the  deed  should  have  been  admitted,  and 
that  plaintiff  should  have  been  permitted  to  have  connected 
himself  with  Andrews,  the  grantee,  in  that  deed,  as  he  pro- 
posed to  do. 

In  Pickett  v.  Doe,  5  Smedes  &  Marshall,  470,  the  acknowl- 
edgment of  a  deed  from  a  sheriff  had  been  taken  by  a  pro- 
bate clerk;  the  name  of  the  sheriff  was  omitted.  It  read, 
"personally  appeared  before  me,  C.  G.,  a  clerk  of  the  probate 
court,  in  and  for  said  county,  whose  name  is  subscribed  to  the 
within  deed,"  and  was  held  sufficient. 
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In  Phillips  v.  Ruble  db  Ormsby,  Littell's  Select  Cases,  221, 
a  deed  was  acknowledged  in  open  court,  but  the  record  did 
not  show  by  whom;  held,  that  the  court  would  presume  pro- 
ceedings correct,  and  would  infer  that  the  acknowledgment 
was  made  by  the  parties  by  whom  it  purports  to  have  been 
executed. 

The  word  "  freely "  was  omitted  in  an  acknowledgment 
of  a  married  woman  ;  held,  that  the  acknowledgment  was 
good.  Merriam  v.  Harsen,  2  Barb.  Ch.  232;  4  Edwards  Oh. 
70,  same  case.  See  also  Morse  v.  Clayton,  13  S.  &  M.  373; 
Gedges  v.  Western  Bap.  Theol.  Inst.,  13  B.  Monroe,  530  ; 
Chouteau  v.  Burland,  20  Mis.,  5  Bennett,  482. 

Skinner  &  Marsh,  for  Appellees. 

I.  It  does  not  appear  from  the  certificate  of  acknowledg- 
ment of  the  deed  from  Henry  M.  Trabue  to  Benjamin 
Andrews,  offered  in  evidence  by  plaintiff,  that  the  maker  was 
known  or  proved,  in  any  manner  to  the  officer,  to  be  the  per- 
son purporting  to  have  executed  the  deed. 

It  is  essential  that  one  or  the  other  mode  of  proof  appear  by 
the  certificate,  and  whichever  mode  is  adopted  must  appear 
from  the  certificate  and  conform  to  the  statute. 

It  does  not  appear  that  the  maker  of  the  deed  was  known 
to  the  officer,  nor  does  any  other  mode  authorized  by  the  law, 
appear  from  the  certificate.     Purple's  Statutes,  p.  476,  sec.  11. 

II.  The  word  "known"  cannot  be  supplied  by  intend- 
ment. By  this  word  an  essential  fact  appears,  which  deter- 
mines the  mode  of  proof  adopted,  provided  by  statute. 

Either  of  several  words  may  be  intended  with  equal  pro- 
priety, as  "  proved,"  "  introduced,"  etc.,  while  the  word 
"  known "  is  the  only  one  which  will  answer  the  purpose  of 
the  plaintiff.  Gove  v.  Gather,  23  111.  634,  641 ;  Shepherd  v. 
Cornel,  19  111.  313,  319;  Adams  v.  Bishop,  ib.  395,  398  ; 
Montague  v.  Linn,  ib.  399,  401. 

The  statement  of  the  officer  that  Trabue  "  personally  ap- 
peared" is  of  no  importance,  until  his  identity  is  established, 
by  being  known  to  the  officer,  or  proved  by  witness  to  be  the 
party  making  the  deed. 
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In  either  case  he  must  personally  appear,  and  make  the 
acknowledgment.  The  officer  could  as  well  state  that  he 
"personally  appeared,"  after  his  identity  had  been  proved  by 
a  witness,  as  he  could  if  he  had  known  him  all  his  life. 

Caton,  C.  J.  The  only  question  in  the  case  is  as  to  the 
sufficiency  of  the  following  certificate  of  acknowledgment  to 
a  deed  offered  in  evidence  by  the  plaintiff. 

"  STATE  OF  ILLINOIS, 


SCHUYLER  COUNTY.  )  SS' 

"  This  day,  personally  appeared  before  the  undersigned, 
a  justice  of  the  peace  in  and  for  said  county,  Henry  M.  Trabue,  who  is 
personally  to  said  justice  to  be  the  real  person  who  executed  the 

foregoing  deed  of  conveyance,  and  who  there,  before  said  justice,  ac- 
knowledged that  he  signed,  sealed  and  delivered  said  deed,  freely  and 
voluntarily,  for  the  uses  and  purposes  therein  contained. 

"Given  under  my  hand  and  seal,  this  14th  day  of  July,  1834. 

"  WILLIS  O'NEAL,     [l.  s.]  " 

The  objection  to  the  certificate  is  that  the  word  known  is 
omitted  after  the  word  "  personally,"  and  in  its  place  a  blank 
is  left  ;  that  is  to  say  that  the  officer  does  not  certify  that  he 
personally  knew  that  the  person  who  made  the  acknowledg- 
ment, was  the  grantor  named  in  the  deed.  We  must  un- 
doubtedly be  able  to  learn  this  fact  from  the  certificate,  or  it 
is  defective.  It  is  certainly  true  that  the  officer  has  not  stated 
this  fact  in  this  certificate.  It  is  the  statement  of  this  knowl- 
edge which  he  has  omitted.  Whether  he  omitted  this  because 
he  had  not  such  knowledge,  or  because  of  carelessness,  we 
cannot  know.  Even  if  it  were  impossible  to  fill  this  blank 
with  any  other  word  or  set  of  words,  and  make  sense,  except 
the  word  known,  we  should  not  be  authorized  so  to  fill  the 
blank,  for  then  we  should  do  what  the  law  has  required  the 
certifying  officer  to  do.  But  it  is  in  fact  as  easy  to  fill  the 
blank  so  as  to  make  the  certificate  and  acknowledgment  void, 
as  to  so  fill  it  as  to  make  them  good.  Who  shall  say  that  if 
the  officer  had  filled  the  blank  with  a  statement  of  the  truth, 
he  would  not  have  inserted  words  negativing  the  fact  that  he 
had  a  personal  knowledge  of  the  identity  of  the  grantor  'I 
But  the  simple  truth  is,  we  have  no  right  to  fill  the  blank  at 
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all.  We  might  as  well  help  out  any  other  important  part  of 
the  certificate  by  a  favorable  supposition  or  intendment,  as 
this. 

We  agree  with  the   Circuit   Court  that   the  certificate   Is 
insufficient,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


William   C.  Goudy  et   al..   Plaintiffs   in   Error,   v. 
John  Hall,  Defendant  in  Error. 

ERROR  TO  FULTON. 

M'ter  a  court  has  acquired  jurisdiction,  its   findings  are  conclusive,  at 

least  in  all  collateral  proceedings. 
,But  on  the  question  of  jurisdiction,  its  findings  are  not  conclusive. 
If  the  necessary  notice  has  not  been  given,  or  if  process  has  not  been 

served,  the  court  has  no  authority  to   act,  and  all  its  proceedings  are 

absolutely  void. 
The  finding  of  the  court  as  to  proper  notiee  having  been  given  or  process 

served,  is  prima  facie  sufficient  to  establish  the  fact,  and  would  not  be 

disregarded  without  very  clear  and  satisfactory  proof  to  the  contrary. 

This  was  an  action  of  ejectment,  commenced  A.  D.  1861, 
in  Fulton  Circuit  Court,  by  the  plaintiffs  in  error,  W.  G. 
Goudy,  S.  C.  Judd  and  T.  A.  Boyd,  against  the  defendant  in 
error,  for  the  recovery  of  the  east  half  of  south-east  quarter 
Section  15;  also,  the  east  half  of  north-east  quarter  Section 
15,  except  one  acre  off  the  east  side  of  said  last  mentioned 
tract;  also,  the  south  half  of  south-east  quarter  of  south-east 
quarter  section  10,  except  one-fourth  of  an  acre  off  east  side 
of  said  last  mentioned  tract;  all  lying  in  Township  6  north, 
Range  2  east,  in  said  county  of  Fulton,  Illinois.  The  original 
declaration  claimed  title  to  the  whole  of  said  tracts  as  above 
described. 

Afterwards,  by  leave  of  the  court,  the  declaration  was 
amended  by  adding  three  additional  counts,  claiming  title,  by 
the  first  of  said  additional  counts,  to  the  undivided  one-third  of 
said  premises;  by  the  second  of  said  counts,  to  the  undivided 
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two  -  thirds ;  and  by  the  last  of  said  counts,  to  the  undivided 
four-ninths  of  said  premises. 

At  the  September  term,  1862,  the  cause  was  tried,  without 
a  jury,  by  C.  L.  Higbee,  Judge,  who  found  for  the  defendant. 

Upon  the  trial,  the  plaintiffs,  in  support  of  the  issue,  on 
their  part,  offered  and  read  in  evidence  three  patents  from  the 
United  States  to  John  Fridley,  dated  November  3,  1840,  con- 
veying the  following  tracts,  to  wit:  The  south  east  quarter  of 
north-east  quarter  Section  15,  the  east  half  of  south-east 
quarter  Section  15,  the  north-east  quarter  of  north-east  quar- 
ter Section  15,  and  the  east  half  of  south-east  quarter  Section 
10;  all  lying  in  Township  6  north,  Range  2  east  of  4th 
principal  meridian. 

The  plaintiffs,  in  further  support  of  the  issue  on  their  part, 
j)  roved  that  John  Fridley  died  intestate  in  1844  or  1845,  leav- 
ing his  widow,  Hester,  and  Joseph  P.  Fridley,  Letitia  Acker- 
son,  intermarried  with  and  the  present  wife  of  Garrett  Acker- 
son,  Emeline  Murphy,  wife  of  Abraham  Murphy,  Elizabeth 
Fridley,  since  intermarried  with  and  now  wife  of  John  Sen- 
net, Henry  B.  Fridley,  Jesse  Fridley,  (the  latter  twenty-three 
or  twenty-four  years  old,)  Maria  Fridley,  (twenty-two  or 
twenty- three  years  old,)  Louisa  Fridley,  since  intermarried 
with  and  now  the  wife  of  Ogden  Gray,  Jr.,  (and  about 
twenty  or  twenty-one  years  old,)  and  James  K.  P.  Fridley, 
(about  eighteen  years  old,)  his  only  children  and  heirs  at  law. 

The  plaintiffs  also  offered  and  read  in  evidence  a  quit-claim 
deed  from  Jesse  Fridley  to  Ogden  Gray,  Jr.,  dated  January 
25,  1860,  conveying  the  whole  of  the  premises  described  in 
the  declaration. 

The  plaintiffs  further  offered  and  read  in  evidence,  a  quit- 
claim deed,  dated  January  27,  1860,  from  Henry  B.  Fridley, 
Garret  Ackerson,  Letitia  Ackerson,  Ogden  Gray,  Louisa  Gray, 
James  K.  P.  Fridley,  and  Maria  Fridley,  to  the  plaintiffs 
herein,  conveying  the  whole  of  said  premises. 

The  defendant  then,  in  support  of  the  issue  on  his  part, 
offered  in  evidence  the  following  decrees  and  answer  by 
guardian  ad  litem,  from  the  chancery  records  of  the  Circuit 
Court  of  Fulton  county,  Illinois,  for  the  March  term,  1848? 
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in  a  certain  cause  therein  pending,  entitled  Abraham  Murphy , 
Adm'r  of  John  Fridley  v.  Joseph  P.  Fridley  et  al.,  to  wit : 

1.  "It  is  hereby  ordered,  that  William  Kellogg  be  ap- 
pointed guardian  ad  litem,  for  Elizabeth  Fridley,  Henry 
Fridley,  Jesse  Fridley,  Maria  Fridley,  Louis  Fridley,  and 
James  K.  P.  Fridley,  infant  defendants  in  this  case  and  heirs- 
at-law  of  John  Fridley,  deceased,  and  that  said  guardian  ad 
litem  report  forthwith." 

2.  The  answer  of  said  guardian  ad  litem,  for  all  the 
infant  defendants  except  Louisa  Fridley,  admitting  the  mat- 
ters stated  in  petition. 

3.  A  decree  of  sale,  as  follows  :  "  This  day  again  comes 
the  petitioner,  by  his  solicitor,  and  it  appearing  that  the  guar- 
dian ad  litem  appointed  herein  having  filed  his  answer  for 
the  minor  heirs  of  said  John  Fridley,  admitting  the  facts  in 
said  petition,  and  the  other  defendants  having  failed  to  appear 
and  answer,  plead  or  demur  to  said  petition,  and  due  notice 
having  been  given." 

Then  follows  an  order  for  the  petitioner  to  sell  the  following 
lands,  to  wit  :  South-east  quarter  of  the  south-east  quarter 
Section  10;  the  north-west  quarter  of  south-west  quarter  Sec- 
tion 14;  the  east  half  of  south-east  quarter  Section  15  ;  and 
the  east  half  of  north-east  quarter  Section  15  ;  all  lying  in 
Township  6  north,  Range  2  east  of  4th  principal  meridian  ; 
and  to  make  necessary  deeds  to  convey  said  lands,  and  to 
make  report  thereof  at  the  next  term  of  said  court  thereafter. 

The  defendant  also  offered  and  read  from  said  records  the 
record  of  the  report  and  confirmatory  decree,  thereto  appended, 
of  the  August  term,  1848,  of  the  sale  by  said  administrator* 
The  report  recites  a  sale  and  deed  to  William  Phelps,  of  the 
following  premises,  to  wit  :  The  east  half  of  south-east  quar- 
ter Section  15;  the  east  half  of  north-east  quarter  Section  15, 
except  one  acre  off  east  side  of  same  ;  also  twenty  acres,  the 
south  half  of  south-east  quarter  Section  10,  except  one-fourth 
of  an  acre  off  east  side  of  same  ;  all  lying  in  Township  6 
north,  Range  2  east  of  4th  principal  meridian.  That  said 
administrator  executed  and  delivered  to  said  William  Phelps 
a  deed  for  the  land  sold. 
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The  plaintiffs  objected  to  the  reading  in  evidence  of  each 
and  every  of  the  above  orders,  decrees  and  reports,  as  they 
were  offered,  and  the  court  took  such  objection  nnder  advisment 
for  the  time  being. 

The  defendant  then  offered  and  read  in  evidence  a  decree, 
dated  June  3,  1848,  from  Abraham  Murphy,  administrator  of 
John  Fridley,  deceased,  to  William  Phelps,  for  the  whole 
premises  described  in  the  declaration  herein,  and  other  deeds, 
to  show  a  connected  chain  of  title  from  Phelps  to  defendant. 

Plaintiffs  objected  to  the  reading  of  each  of  said  deeds,  for 
irrelevancy,  etc.  The  court  overruled  their  objections,  to 
which  plaintiffs  then  and  there  excepted. 

It  is  deemed  unnecessary  to  insert  the  remainder  of  the 
evidence,  as  that  already  given  is  sufficient  to  a  full  under- 
standing of  the  decision. 

The  court  found  the  defendant  not  guilty  ;  to  which  plain- 
tiffs then  and  there  excepted. 

The  plaintiffs  then  moved  for  a  new  trial,  assigning  the 
following  reasons  therefor  : 

Because  the  court  admitted  improper  evidence  on  behalf  of 
the  defendant. 
Because  the  finding  was  contrary  to  the  law  and  evidence. 
But  the  court  overruled  the   motion,  and   rendered  judg- 
ment  for  the  defendant ;    to  which   decision   and  judgment 
the  plaintiffs  did  then  and  there  except. 

The  case  is  brought  to  this  court  by  writ  of  error,  and  the 
following  errors  assigned  : 

The  court  below  erred  in  admitting  improper  evidence  on 
behalf  of  the  defendant  below. 

The  finding  of  the  Circuit  Court  was  contrary  to  the  law 
and  the  evidence. 

The  court  below  erred  in  overruling  the  plaintiffs'  motion 
for  a  new  trial. 

The  Circuit  Court  erred  in  rendering  judgment  for  the 
defendant  below. 

The  record  and  proceedings  below  are  otherwise  irregular, 
informal  and  insufficient. 
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Judd,  Boyd  &  James,  and  W.  C.  Goudy,  for  Plaintiffs  in 
Error. 

James  Roberts,  for  Defendant  in  Error. 

The  plaintiff  in  this  case  in  the  court  below,  showed  title 
to  the  premises  in  controversy,  to  John  Fridley;  that  he  died 
intestate,  and  a  conveyance  from  his  heirs  to  the  plaintiff 
in  error  in  this  case.  By  the  record  the  court  will  see  that 
the  defendant,  in  order  to  defeat  that  title,  showed  an  appli- 
cation, by  Murphy,  as  administrator  of  Fridley,  to  the  Circuit 
Court  of  Fulton  county,  to  sell  the  land  for  the  payment  of 
debts. 

The  decree  recites  that  notice  was  fully  given,  and  the  land 
ordered  to  be  sold  and  the  report  of  sale  duly  confirmed  by 
the  court,  and  a  deed  duly  made  by  the  administrator  to 
Phelps,  and  a  regular  line  of  conveyances  from  Phelps  to  the 
defendant. 

If  these  proceedings  show  that  the  court  acquired  jurisdic- 
tion to  order  a  sale  of  the  land,  then  the  plaintiffs  upon  the 
whole  case  would  not  be  entitled  to  recover,  although  the 
court  might  have  committed  errors  in  admitting  evidence  of 
the  contents  of  the  lost  papers. 

It  is  a  proposition  of  law,  too  well  settled  to  be  disputed, 
that  if  a  court  has  jurisdiction  of  the  subject-matter  and  the 
parties,  and  proceeds  to  order  a  sale  of  the  land,  an  innocent 
purchaser's  title  will  not  be  affected,  although  the  court  may 
have  committed  errors  that  would  reverse  the  judgment,  and 
even  though  the  judgment  may  have  been  actually  reversed. 
4  Kent's  Com.  536;  McJittson  v.  Love,  13  111.  436. 

Did  the  decree  then  show  upon  its  face  that  the  court 
acquired  jurisdiction  %  All  reasonable  intendments  are  to 
be  made  in  favor  of  the  proceedings  of  courts  of  general  juris- 
diction, and  if  the  record  upon  its  face  shows  the  existence 
of  such  facts  as  would  give  the  court  jurisdiction,  then  the 
title  of  the  purchaser  is  not  affected.  This  whole  question  is 
fully  discussed  in  the  first  volume  of  Smith's  Leading  Cases, 
8— 30th  III. 
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case  of  Craps  v.  Druden,  in  the  last  edition  of  the  American 
notes. 

In  Grignorts  Lessees  v.  Astor,  2  Howard  Rep.,  at  page  340, 
the  court  says  :  "  The  record  is  absolute  verity,  to  contradict 
which  there  can  be  no  averment  or  evidence  ;  the  court 
having  power  to  make  the  decree,  it  can  be  impeached  only 
by  the  party  who  obtained  it.  A  purchaser  under  it  is  not 
bound  to  look  beyond  the  decree.  If  there  is  error  of  the 
most  palpable  kind,  if  the  court  which  rendered  it,  has,  in 
the  exercise  of  its  jurisdiction,  disregarded,  misconstrued,  or 
disobeyed  the  plain  provision  of  the  law  which  gave  it  power 
to  hear  and  determine  the  case  before  it,  the  title  of  the 
purchaser  is  as  much  protected  as  if  the  adjudication  would 
stand  the  test  of  a  writ  of  error." 

An  averment  of  notice  on  the  record  is  conclusive.  Landes 
v.  Brant,  10  Howard  R.  348;  Landes  v.  Perkins,  12  Mis- 
souri R.  254;  1  Smith's  Leading  Cases,  above  cited. 

If  the  facts  necessary  to  give  the  court  jurisdiction  appear 
upon  the  face  of  the  proceedings,  the  purchaser  is  not  bound 
to  look  beyond  the  decree.  Thompson  v.  Tolmie,  2  Peters' 
R.  168. 

The  same  principles  have  been  repeatedly  asserted  by  this 
court.  Buck-master  v.  Garlin,  3  Scam.  307;  Swigert  v.  Har- 
lan, 4  Scam.  364. 

By  giving  the  notice  the  court  acquires  jurisdiction.  Gib- 
son v.  Boll,  2T  111.  90. 

Here  it  expressly  appears  upon  the  face  of  the  decree  that 
the  defendants,  in  the  application  by  the  administrator,  were 
duly  notified.  That  statement,  so  far  as  an  innocent  purchaser 
was  concerned,  imports  absolute  verity,  and  it  is  sufficient  for 
him  that  such  appears  to  be  the  fact  upon  the  face  of  the  pro- 
ceedings. 

In  Herdman  v.  Short,  18  111.  59,  the  proceedings  showed 
upon  their  face  that  no  notice  was  given;  and  so  also  in 
Whitney  v.  Porter,  23  111.  445. 

And  when  the  order  granting  the  sale  of  the  land  in  con- 
troversy was  reversed  by  the  court  (in  25  111.  146),  it  was 
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upon  the  ground  that  the  decree  showed  that  no  proofs  were 
introduced  to  support  the  allegations  of  the  petition;  that 
was  error,  but  it  did  not  render  the  proceedings  void.  The 
court  had  acquired  jurisdiction,  and  no  subsequent  erroneous 
acts  could  deprive  it  of  that  jurisdiction.  See  2  Howard, 
above  cited. 

It  would  seem  also  from  all  these  authorities,  that  the 
decree  on  its  face  showing  the  facts  necessary  to  give  the 
court  jurisdiction  of  the  subject-matter  and  the  parties,  the 
purchaser  was  not  bound  to  look  beyond  that  decree,  but 
could  safely  repose  upon  it,  knowing  that  the  law  had 
invested  th  ecourt  with  the  jurisdiction  it  exercised.  Were 
the  rule  otherwise,  no  faith  could  be  placed  in  the  solemn 
adjudications  of  any  court,  no  matter  how  exalted. 

These  proceedings,  then,  show  that  the  title  of  the  heirs 
who  conveyed  to  plaintiffs  was  divested  hy  the  sale  —  their 
standing  in  court  fell  with  the  title,  and  such  being  tbe 
case,  this  court  would  not  reverse  the  judgment  of  the  court 
below,  although  improper  evidence  may  have  been  admitted. 
It  is  sufficient  for  the  court  to  know  that  upon  the  whole  case 
the  plaintiff  was  not  entitled  to  recover  in  order  to  affirm  the 
judgment.     Newkirk  v.  Cone.  18  111.  449. 

It  is  also  contended  that  the  court  did  not  acquire  jurisdic- 
tion of  the  case,  because  the  guardian  ad  litem  did  not 
answer  for  Louisa  Fridley ;  but  this,  if  amounting  to  anything, 
is  only  error.  The  guardian  was  duly  appointed,  and  it  was 
the  duty  of  the  court  to  have  compelled  him  to  answer,  but 
the  failure  of  the  court  to  do  so,  did  not  render  the  proceed- 
ings void. 

To  hold  that  a  court  of  general  jurisdiction,  after  having 
acquired  jurisdiction  of  the  parties,  could  be  divested  of  that 
jurisdiction  by  an  error  in  its  proceedings,  would  be  violating 
the  best  principles  of  the  law;  and  this  court  has  held,  in 
Peak  v.  Shastead,  21  111.  137,  that  a  judgment  or  decree  against 
an  infant,  without  even  a  guardian  being  appointed,  is  not 
void,  and  such  is  the  express  decision  in  Porter  v.  Pobinson, 
3  A.  K  Marshall,  253, 
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Caton,  C.  J.  This  case  depends  entirely  on  the  question 
whether  the  court  which  rendered  the  decree  for  the  sale  of 
the  land  had  jurisdiction,  and  that  depends  upon  the  inquiry 
whether  there  was  a  publication  of  notice  as  required  by 
law.  The  court  in  the  decree  finds  that  the  requisite  notice 
had  been  given  in  these  words:  "and  due  notice  having 
been  given."  This  was  an  inquiry  which  the  court  was 
called  upon  to  make,  and  which  it  was  its  duty  to  decide, 
and  the  finding  of  the  court  on  this  question,  has,  by  many 
very  respectable  courts,  been  held  to  be  conclusive;  against 
which  no  averment  or  proof  can  be  admitted.  We  have, 
however,  taken  a  different  view.  When  the  question  of  juris- 
diction is  once  admitted,  then,  in  all  collateral  proceedings  at 
least  the  findings  of  the  court  must  be  conclusive;  but  upon 
the  question  of  the  right  of  the  court  to  act  upon  the  persons 
or  rights  of  parties,  we  think  there  is  great  propriety  in 
holding  that  the  finding  of  the  court  is  not  conclusive.  If 
the  requisite  notice  has  not  been  given  to,  or  process  has  not 
been  served  upon  a  party,  then  the  court  has  no  more  author- 
ity to  adjudicate  upon  his  rights,  than  a  stranger,  or  a  private 
individual.  And  all  that  the  court  does,  all  its  findings,  are 
absolutely  void,  as  well  the  finding  that  the  notice  was  given  or 
process  served,  as  the  others.  Take  the  case  where  the  law 
requires  six  weeks  notice,  and  the  record  itself  shows  but 
three  weeks  notice  was  given;  or,  where  a  process  has  been 
returned  not  served,  and  the  court  should  find  that  the  requi- 
site notice  was  given,  or,  that  the  process  was  duly  served,  it 
would  be  absurd  to  say  that  such  finding  was  conclusive, 
when  the  very  record  would  show  that  this  finding  was  void 
for  want  of  jurisdiction  to  find  anything  whatever  in  the 
case.  Whitney  v.  Porter,  23  111.  445;  Reddick  v.  President 
State  Bank,  27  111.  147;  Gibson  v.  Roll,  27  111.  88. 
But  while  we  may  not  hold  this  finding  of  the  court 
conclusive  that  due  notice  was  given,  beyond  all  doubt  it 
should  be  held  prima  facie  to  establish  the  fact,  and  the 
court  would  not  disregard  it,  except  upon  very  clear  and 
satisfactory  proof  that  due   notice  had   not  been   given,  or 
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that  process  had  not  been  served  upon  the  party.  In  this 
case  there  was  nothing  to  show  that  the  finding  of  the  court 
was  not  in  strict  accordance  with  the  fact.  The  plaintiffs 
made  no  attempt  to  prove  that  due  notice  had  not  been  given, 
but  relied  upon  the  assumption  that  it  was  the  duty  of  the 
defendant  to  show  that  the  notice  had  been  given,  notwith- 
standing the  finding  of  the  court.  In  this  we  have  seen  they 
were  mistaken.  It  is  unnecessary  to  determine  whether  the 
secondary  evidence  offered  by  the  defendant  to  prove  the 
notice  was  properly  admitted  or  not.  It  is  sufficient  that  it 
had  been  found  by  the  court,  and  it  was  for  the  plaintiff  to 
establish  the  contrary. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 


The  Illinois  Central  Railroad  Company,  Appel- 
lant, v.  Josiah  Goodwin,  Appellee. 

APPEAL  FROM  JACKSON. 

In  an  action  against  a  railroad  company,  for  injury  to  stock,  if  negligence 
is  clearly  proven  on  the  part  of  the  plaintiff  then  the  defendant  is  only 
responsible  for  gross  negligence,  which  implies  willful  injury. 

The  case  of  the  III.  Gent.  B.  R.  Co.  v.  Phelps  29  111.  R.  447,  approved. 

The  facts  of  this  case  are  sufficiently  stated  in  the   opinion. 

ITaynie  &  Gkeene,  for  Appellant. 

Mttlkey  &  Baker,  for  Appellee. 

Cited,  American  R.  R.  Cases,  vol.  2,  p.  117;  Angel  on 
Carriers,  p.  23. 

Bkeese,  J.  This  case  is  similar  in  all  respects  to  the  case 
of  the  Illinois  Central  Railroad  Co.  v.  Phelps,  decided  at 
the  November  term,  1862,  of  this  court  for  the  First  Grand 
Division.  The  testimony  is  in  all  respects  the  same  in  both 
cases,  and  that  case  must  decide  this,  as  on  a  review  of  it,  we 
can  see  nothing  to  alter. 
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As  in  that  case,  so  in  this,  it  was  shown  that  the  place 
where  the  accident  occurred  was  within  the  town  plat  of  the 
town  of  Carbondale,  where  the  company  were  under  no  obli- 
gations to  erect  and  maintain  a  fence.  It  does  not  appear  that 
the  train  was  running  at  an  unusual  or  improper  speed,  nor 
that  the  driver  of  the  engine  failed  in  his  duty,  as  he  kept  a 
good  look-out  all  the  time,  but  the  animals  cams  so  suddenly 
on  the  track  from  the  east  side  of  the  road  where  there  was  a 
pile  of  wood  concealing  them,  that  he  did  not  perceive  them 
until  they  were  on  the  track  as  if  to  cross  it  and  were 
instantly  struck. 

There  is  some  contrariety  of  evidence,  as  to  the  ringing  the 
bell  or  sounding  the  whistle,  at  the  starting.  Railroad  com- 
panies are  required  to  ring  the  bell  or  sound  the  whistle  at  all 
railroad  crossings,  and  for  default,  are  liable  to  a  penalty  of 
fifty  dollars,  and  for  all  damages  sustained  by  the  neglect. 
This  accident  did  not  occur  at  a  road-crossing,  and  no  witness 
has  stated,  or  could  state,  that  the  injury  resulted  from  neg- 
lecting these  precautions.  There  was  no  fact  proved  from 
which  this  could  be  fairly  inferred. 

In  all  these  cases,  negligence  is  relative,  the  negligence  of 
one  party  must  be  measured  and  compared  with  that  of  the 
other.  The  proof,  on  behalf  of  the  company  is,  that  care  was 
used  in  running  the  train  at  the  usual,  and  not  improper  speed, 
and  that  the  animals,  hidden  from  the  view  of  the  engine- 
driver,  who  was  on  the  look-out,  came  suddenly  on  the  track, 
and  on  the  instant  were  struck.  The  proof  on  the  other  side 
is,  that  these  animals  were  running  loose  in  the  town  of  Car- 
bondale, exposed  to  all  the  hazards  of  such  a  range,  where 
trains  of  cars  are  passing,  in  great  numbers,  every  day.  We 
conceive,  that  the  negligence  of  the  owner  of  the  animals, 
far  outweighs  any  negligence  properly  imputable  to  the  rail- 
road company,  and  deprives  him  of  any  right  of  action.  This 
principle  has  been  often  announced  by  this  court.  Galena  and 
Chicago  Union  Railroad  Co.  v.  Jacobs,  20  111.  478,  where 
most  of  the  authorities  on  this  point  are  reviewed.  See  also, 
Galena  and  Chicago  Union  Railroad  C o .  v.  Dill,  22  111.  270. 

The  jury  also  seem  to  have  disregarded  the  instructions  ot 
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the  court  given  on  behalf  of  the  defendant,  and  found  against 
the  evidence  in  the  cause.  This  would  not,  perhaps,  be 
ground  of  reversal,  if,  upon  the  whole  record,  it  should  appear 
that  justice  has  been  done.  We  cannot  think  any  cause  of 
action  was  made  out  against  the  defendant,  no  negligence 
was  proved,  or  if  any,  it  was  so  slight  as  to  bear  no  compari- 
son with  the  greater  negligence  of  the  plaintiff. 

Negligence  of  the  plaintiff  being  so  apparent,  the  defend- 
ant could  be  responsible  only  for  gross  negligence,  which  im- 
plies a  willful  injury.  Chicago  and  Mississippi  Railroad  Go. 
v.  Patchen,  16  111.  198. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  tnconsistent  with  this  opinion. 

Judgment  reversed. 


Cyrus  R.  Brown  et  al.,  Plaintiffs  in  Error,  v.  Michael 
HoGLE,and  John  Chamberlain,  Defendants  in  Error. 

ERROR  TO  IROQUOIS. 

Where  a  bill  in  equity  sets  forth  various  claims  to  the  interposition  of  the 
court,  and  the  defendant  files  a  general  demurrer,  the  demurrer  must  be 
overruled  if  any  of  the  claims  afford  a  proper  case  for  the  jurisdiction 
of  the  court. 

The  act  of  1861,  in  reference  to  the  time  for  the  collection  of  taxes  in 
counties,  which  have  adopted  township  organization,  was  intended  to 
alter  the  time  for  the  collection  of  the  tax  of  1860  only,  and  does  not 
affect  the  general  revenue  law  except  for  that  year. 

The  requirement,  that  the  notice,  and  the  application  for  judgment  against 
delinquent  lands  shall  be  to  the  June  term  of  the  court,  is  peremptory 
and  not  directory  merely,  and  an  application  at  a  different  term,  and 
judgment,  will  not  be  sustained.  A  judgment  and  sale  under  such  cir- 
cumstances is  void  and  may  be  attacked  collaterally. 

It  is  fraud  for  a  tenant  in  common  to  permit  the  land  he  holds  in  common 
with  others,  to  be  sold  for  taxes,  and  he,  himself  become  the  purchaser 
for  his  own  exclusive  benefit. 

At  a  tax  sale  it  is  the  duty  of  the  treasurer  to  attend  at  the  court-house  on 
the  clay  specified  in  the  advertisement,  and,  between  certain  hours,  offer 
each  tract  of  delinquent  land  separately,  so  as  to  allow  fair  competition, 
and  to  collect  the  taxes  at  the  least  possible  loss  to  the  owner. 
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To  allow  a  person  to  select  from  the  tax  list  a  portion  of  the  delinquent 
lands,  and  become  the  purchaser  of  the  whole  for  the  tax  due,  without 
competition,  is  contrary  to  equity,  and  fraudulent. 

This  is  a  bill  in  chancery,  filed  in  the  Iroquois  Circuit 
Court,  by  the  complainants,  against  the  defendants,  to  set 
aside  certain  judgments  rendered  and  entered,  in  the  County 
Court  of  Iroquois  county,  against  certain  lands  described  in 
the  bill  of  complaint,  and,  also,  to  cancel  two  certain  certifi- 
cates, given  at  the  time  of  the  sale  of  said  lands;  one  to 
Michael  Hogle,  and  one  to  one  A.  G.  "Willard,  and  afterwards 
assigned  to  Hogle,  by  Willard. 

The  defendants  demurred  to  the  bill,  and  it  was  dismissed 
by  the  court. 

The  facts  in  the  case  are  stated  in  the  opinion. 

James  Fletcher,  for  Plaintiffs  in  Error. 

The  said  complainants  and  defendants  have  agreed  in  writ- 
ing, that  the  above  entitled  cause  shall  be  decided  by  the 
Supreme  Court  in  the  Second  Grand  Division,  at  the  next 
term  of  said  Supreme  Court,  instead  of  in  the  Third  Grand 
Division. 

It  is  also  agreed  and  stipulated  in  writing,  that  the  county 
of  Iroquois  adopted  the  township  organization  law  in  the 
spring  of  1856,  and  has  been  operating  under  said  township 
organization  law  ever  since  that  time. 

The  law  of  1861,  entitled  "An  act  to  postpone  the  collec- 
tion of  the  revenue  for  1860,"  changed  the  time  for  the  collec- 
tors of  the  several  townships,  in  counties  which  had  adopted 
township  organization,  to  make  return  of  the  warrants  issued 
for  the  collection  of  taxes  for  the  year  1860,  from  the  time 
required  by  the  law  then  in  force,  which  time  was  thereby 
extended  to  the  15th  day  of  April,  1861.  And  the  county 
treasurer  was,  by  said  act,  commanded  to  apply  for  judgment 
against  delinquent  lands  at  the  June  term  of  the  County  Court; 
and  the  county  treasurer  was  required  to  make  final  settle- 
ment with  the  auditor  on  or  before  the  10th  day  of  July  next 
thereafter.     See  Session  Laws  of  1861,  page  168,  section  1. 
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By  the  laws  in  force  at  the  time  said  act  of  the  legislature 
was  passed,  the  township  collectors  of  the  several  townships, 
in  counties  which  had  adopted  township '  organization,  were 
required  to  return  their  said  warrants  and  make  settlement 
with  the  treasurer,  etc.,  on  or  before  the  15th  day  of  February 
of  each  year.  Session  laws  of  1853,  page  20,  section  48,  and 
other  sections  in  the  revenue  law  of  1853. 

And  all  the  lands  upon  which  the  taxes  remained  unpaid  on 
the  15th  day  of  March,  of  each  year,  were  declared  delinquent 
by  the  laws  of  1855,  and  all  such  lands  were  commanded  to 
be  sold  on  the  second  Monday  of  May.  Session  Laws  of 
1855,  page  39,  section  10. 

The  laws  of  1853,  required  the  collector  to  publish  an 
advertisement,  in  some  newspaper  in  his  county,  etc.,  which 
advertisement  should  be  once  published  at  least  four  weeks 
previous  to  the  term  of  the  County  Court  at  which  judgment 
should  be  prayed  ;   and   should  give  notice  therein   that  he 

would  apply,   at  the term   of  said  court,   for  judgment 

against  the  delinquent  lands  of  his  county,  for  the  taxes,  in- 
terest and  costs  due  thereon  ;  and  should  also  give  notice 
that,  on  the  first  Monday  next  succeeding  the  day  fixed  by 
law  for  the  commencement  of  said  County  Court,  all  said 
lands  would  be  exposed  to  public  sale,  at  the  place  of  holding 
said  court,  etc.;  and  that  said  advertisement  should  be  deemed 
and  taken  to  be  sufficient  and  legal  notice,  both  of  the  appli- 
cation for  judgment,  and  also  the  sale  of  said  lands.  Session 
Laws  of  1853,  pages  74  and  75,  section  26. 

The  laws  of  1855,  page  39,  section  10,  as  aforesaid,  fixed 
the  time  of  the  sale  of  said  delinquent  lands,  upon  the  second 
Monday  of  May  next  after  they  became  delinquent ;  and  the 
said  law  of  1853,  declared  that  said  lands  should  be  sold  on 
the  first  Monday  next  succeeding  the  time  fixed  by  law  for 
the  commencement  of  the  County  Court  ;  so  that  the  said 
laws  of  1853  and  1855,  taken  together,  fix  the  time  of  the 
holding  of  the  County  Court  on  the  first  Monday  of  May,  at 
which  judgment  against  delinquent  lands  should  be  rendered, 
and  the  second  Monday  of  May,  when  they  should  be  sold. 

If,  for  any  cause,  the  County  Court  should  not  be  kolden  at 
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the  term  at  which  judgment  should  be  prayed,  then  the  cause 
stood  continued  until  the  next  term  by  operation  of  law,  and 
judgment  should  be  rendered  at  the  term  to  which  it  was 
continued.     Session  Laws  of  1853,  page  77,  section  30. 

By  the  laws  of  1853,  page  84,  sections  52  and  53,  it  was 
made  the  duty  of  the  treasurer  to  attend  at  the  court-house, 
in  his  county,  on  the  day  specified  in  the  notice  so  given  by 
him,  as  aforesaid,  and  then  and  there,  between  the  hours  of 
ten  o'clock  a.  m.  and  six  o'clock  p.  m.,  proceed  to  offer  for  sale, 
separately,  each  tract  of  land,  etc. ;  the  person  at  such  sale 
offering  to  pay  the  taxes  and  costs  charged  on  each  tract,  for 
the  least  quantity  thereof,  to  be  taken  from  the  east  side  of 
such  tract,  should  be  the  purchaser.  Thus  stood  the  law  in 
relation  to  the  collection  of  the  revenue  of  the  several  coun- 
ties in  this  State,  which  had  adopted  the  township  organiza- 
tion law,  at  the  time  of  the  passage  of  the  said  act  of  the 
legislature  of  1861 ;  and  from  the  laws  in  force  at  that  time, 
the  following  facts  and  requirements  of  the  law  are  deducible, 
to  wit : 

The  township  collectors  were  required  to  return  their  war- 
rants, and  make  settlement  with  the  treasurer,  on  or  before 
the  15th  day  of  February  of  each  year  ;  arid  said  collector 
was  required  to  publish  a  notice  of  all  the  lands  as  delinquent, 
the  taxes  upon  which  had  not  been  paid,  on  the  15th  day  of 
March  ;  in  which  advertisement  he  should  give  notice  that 
he  would  apply,  at  the  May  term  of  the  County  Court  of  his 
county,  for  judgment,  and  also  therein  give  notice  that  he 
would  sell  the  lands  against  which  judgment  should  be  ren- 
dered, on  Monday  next  after  the  rendition  of  said  judgment, 
and  that  the  County  Court,  at  the  time  appointed  in  said 
notice,  should  render  judgment  against  the  said  delinquent 
lands;  unless  said  court  should  be  prevented  from  so  doing, 
from  some  cause,  and  should  said  court  be  prevented  from  so 
doing,  then  judgment  should  be  so  rendered  at  the  next  term; 
and  on  the  Monday  next  following  the  rendition  of  such  judg- 
ment, the  treasurer  should  attend  at  the  court-house,  in  his 
county,  and  then  and  there,  publicly,  proceed  to  offer  each 
tract  of  land   separately,  to  the  person  offering  to    pay  the 
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taxes  and  costs  due,  for  the  least  quantity  of  such  tract,  to  he 
taken  from  the  east  side  therof. 

1.  The  first  point  in  this  case,  made  by  the  bill  in  chan- 
cery, and  which  the  complainants  insist  upon,  is,  that  the 
application  for  judgment  against  the  delinquent  lands,  among 
which  were  the  lands  described  in  said  bill  of  complaint,  was 
not  made  by  the  collector  of  said  county,  at  the  June  term 
of  the  County  Court  of  said  county,  as  the  said  first  section 
of  said  act  of  the  legislature  required.  See  Session  Laws  of 
1861,  page  168,  section  1. 

On  the  contrary,  the  said  treasurer  gave  notice  that  he 
would  apply  for  such  judgment,  at  the  July  term  of  said 
County  Court;  and  he  did  so  apply  for  judgment,  and  the 
County  Court  rendered  judgment  against  said  delinquent  lands 
at  said  July  term,  without  any  authority  to  do  so.  Said 
County  Court  had  no  authority  to  render  said  judgment,  at 
the  July  term,  unless  it  was  authorized  to  do  so  by  the  statute. 
The  said  act  of  the  legislature  of  1861,  certainly  gave  no  such 
power.  Then  it  follows  that  it  had  no  such  power,  unless  the 
laws  in  force  at  the  time  of  the  passage  of  said  act  still  remain 
in  force,  notwithstanding  said  act,  at  the  time  of  the  rendition 
of  said  judgment;  and  being  in  force,  they  conferred  such 
authority  upon  said  court,  If  said  laws  were  in  force  at  the 
time  of  the  rendition  of  said  judgment,  then  both  the  old 
laws,  and  the  said  act  of  1861,  were  in  force,  or  else  the  act 
of  1861  was  a  nullity,  and  had  no  binding  force  or  effect 
whatever,  and  conferred  no  authority  upon  said  court,  at  all, 
at  any  time,  to  have  rendered  said  judgment;  and,  in  that 
case,  the  said  act  of  1861  would  have  given  it  no  authority  to 
have  rendered  a  judgment  at  the  June  term.  If  the  old  laws 
were  in  force,  then  it  must  have  been  the  laws  of  1853,  and 
the  laws  of  1855,  above  referred  to,  which  commanded  the 
treasurer  to  advertise  said  delinquent  lands,  and  give  notice 
that  he  would  apply  to  the  County  Court,  on  the  first  Mon- 
day of  May,  for  a  judgment  against  them,  for  the  amount  of 
taxes  and  costs  due  thereon;  and  that  he  would  sell  them  on 
the  second  Monday  of  May  next,  after  the  first  day  of  the 
term  of  said  court  at  which  said  judgment  should  be  rendered. 
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Certainly  these  laws  would  have  conferred  upon  said  County 
Court  no  authority  to  render  said  judgment  at  the  July  term 
of  said  court.  But  it  is  said,  that,  by  the  laws  of  1855,  the 
collector  may  advertise  the  delinquent  lands,  etc.,  on  the 
second  Monday  of  March,  or  at  any  time  thereafter,  (Laws  of 
1855,  page  39,  section  8,)  and  this  section  would  give  the 
treasurer  a  latitude  to  advertise  said  delinquent  lands,  at  any 
time  after  said  15th  day  of  March,  and  take  judgment  at  any 
regular  term  of  the  County  Court  thereafter.  But  said  sec- 
tion eight  must  be  taken  and  construed  with  section  ten,  of 
said  laws  of  1855,  and  section  thirty  of  the  revenue  law  of 
February  12,  1853,  and  then  his  duty  is  clear,  making  it 
obligatory  upon  him  to  apply  at  the  May  term  of  the  county 
Court,  for  judgment,  and  sell  on  the  second  Monday  of  May; 
therefore,  although  said  section  eight  would  seem  to  be  indefi- 
nite, and  give  great  latitude  in  the  treasurer,  in  making  his 
advertisement,  yet,  when  construed  with  said  sections  ten  and 
thirty,  the  law  is  clear,  that  said  advertisement  must  be  made 
between  the  15th  day  of  March,  and  the  first  Monday  in  May, 
and  when  taken  in  connection  with  the  26th  section  of  the 
revenue  act  of  1853,  the  said  advertisement  must  be  made  at 
least  four  weeks  previous  to  the  term  of  said  County  Court  at 
which  said  judgment  is  rendered.  And  it  is  again  said,  that 
under  the  laws  in  force  at  the  time  of  the  passage  of  said  act 
of  1861,  that,  if  for  any  cause,  judgment  should  not  be  ren- 
dered at  the  time  application  is  made,  then  judgment  may  be 
taken  at  a  subsequent  term.  We  admit  that  proposition,  but 
still  the  advertisement  and  application  must  be  made  by  the 
treasurer,  and  notice  given  that  he  will  apply  at  the  term  of 
the  County  Court,  as  designated  by  the  law,  at  which  judg- 
ment against  delinquent  lands  should  be  rendered;  and  then, 
if  for  any  cause  the  court  shall  not  be  holden,  or  judgment 
rendered,  the  law  continues  the  cause  until  the  next  term  of 
said  court,  and  dispenses  with  a  re-advertisement.  Laws  of 
1853,  page  77,  section  30.  This  law  does  not  dispense  with 
the  advertisement  being  made,  at  the  proper  term  of  the  court, 
as  designated  by  law,  for  obtaining  judgment  against  delin- 
quent lands.     But  under  these  laws,  if  in  force  at  the  time  of 
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the  rendition  of  said  judgment,  said  laws  do  not  help  the 
defendants,  nor  confer  upon  the  court  any  jurisdiction,  or 
authority,  to  render  said  judgment,  for  the  reason  said  court 
was  not  authorized  to  render  said  judgment  at  the  said  July 
term,  nor  was  the  treasurer  authorized  to  apply  at  said  term 
for  judgment,  and  the  old  law  does  not  aid  the  said  law  of 
1861,  if  in  force  at  all,  because  the  treasurer  did  not  apply  at 
the  June  term  for  judgment.  If  the  treasurer  had  applied 
at  the  June  term,  and  given  proper  notice  for  such  purpose, 
and  had  the  old  law  then  been  in  force,  together  with  the  said 
law  of  1861,  it  might  be  said,  that  said  cause  was  continued  by 
operation  of  law,  until  the  July  term.  And  in  that  case,  the 
County  Court  might,  possibly,  have  had  jurisdiction  to  render 
said  judgment.  But  such  was  not  the  case,  and  the  old  law 
could  not  have  been  in  force,  and  if  it  wTas,  it  could  not  have 
aided  the  law  of  1861. 

The  said  act  of  the  legislature  of  1861,  is  perfect  within 
itself,  as  to  the  time  for  the  treasurer  to  make  application  to 
the  County  Court  for  judgment  against  said  delinquent  lands, 
and  the  rendition  of  said  judgment,  and  the  time  for  the  re- 
turn of  the  collectors'  warrants,  and  left  the  old  law  in  force 
in  all  other  respects,  except  the  time  for  said  returns,  and 
application  and  judgment,  and  the  final  settlement  by  the 
treasurer,  with  the  auditor,  and  needs  no  aid,  from  the  old 
law  to  enforce  it  in  those  respects,  and  therefore,  the  old  law 
was  in  force,  or  else  the  law  of  1861  was  in  force;  they  both 
could  not  exist  together  in  regard  to  those  matters  in  which 
the  old  law  was  changed  by  the  new  law,  because  one  is  in- 
consistent with  the  other;  and,  in  that  case,  the  old  law  must 
give  place  to  the  new  one;  therefore,  the  new  law  was  in 
force,  and  the  old  law  was  suspended  during  the  year  1861, 
and  then  the  old  law  revived  again,  and  the  new  law  became 
void,  because  said  law  of  1861  only  operated  during  the  year 
1861,  for  the  purpose  of  collecting  the  revenue  of  1860;  and 
the  law  of  1861  being  in  force  at  the  time  of  the  rendition  of 
said  judgment,  the  County  Court  had  no  jurisdiction,  or 
authority,  to  render  said  judgment  at  the  July  term.  It 
never  was  the  intention    of    the    legislature    that   judgment 
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should  be  rendered  at  the  July  term  of  the  County  Court,  for 
the  reason  that  the  treasurer  should  make  final  settlement 
with  the  auditor,  on  or  before  the  10th  day  of  July,  which 
was  five  days  before  the  rendition  of  said  judgment;  and 
final  settlement  could  not  be  made  until  after  the  sale  of  the 
delinquent  lands.  The  said  judgment  being  void,  the  sale  oi 
said  lands,  made  by  the  treasurer,  under  and  by  virtue  of  said 
judgment,  was  also  void. 

It  is  insisted  upon  by  the  defendants,  that  the  time  fixed  for 
the  return  of  the  warrants,  by  the  township  collectors,  and 
the  time  fixed  for  the  treasurer  to  make  application  for  judg- 
ment, etc.,  is  only  directory,  and  not  peremptory,  and 
that  the  rendition  of  said  judgment,  at  the  July  term,  was 
legal;  and  to  sustain  this  position  they  cite  numerous 
authorities.  We  have  examined  those  authorities,  and  are 
firmly  convinced  that  none  of  them  sustain  the  position 
which  they  take;  but,  on  the  contrary,  do  sustain  the  position 
which  the  complainants  take — that  the  words  of  the  statute 
of  1861  are  a  vindication  of  the  power  of  the  County  Court 
to  render  judgment  against  delinquent  lands.  The  County 
Court  had  jurisdiction  at  the  June  term,  if  application  had 
been  made  to  take  judgment  at  said  June  term,  but  had  no 
jurisdiction  at  any  other  time.  One  case  is  cited  by  defend- 
ants, which  bears  upon  this  question,  in  favor  of  the  position 
which  complainants  take,  and,  we  apprehend,  not  one  author- 
ity against  such  position,  (12  111.  305,)  which  was  a  case 
wherein  the  Governor  was  authorized  to  receive  sealed  bids 
up  to  a  certain  time,  and  bids  after  that  time  were  considered 
void,  and  his  duty,  in  that  respect,  was  peremptory,  although 
in  regard  to  the  opening  of  said  bids,  only  directory.  In  the 
one  case,  it  would  work  an  injury  to  the  bidders,  if  a  different 
construction  should  be  given,  while  in  the  other  case,  no  one 
could  be  injured.  So  it  is  in  this  case;  if  the  words  of  the 
statute  of  1861,  in  relation  to  time,  are  only  directory,  then 
the  County  Court  might  have  rendered  judgment  at  any  time 
after  the  time  for  holding  court  in  June,  as  fixed  by  law,  to 
the  injury  of  all  persons  who  owned  lands,  as  returned  de- 
linquent.    The  object  of  fixing  a  term   of  court  at  which  the 
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treasurer  may  make  application  for  judgment  against  delin- 
quent lands,  is,  that  all  persons  who  own  lands  in  the  county 
where  such  application  is  made,  may  know  to  a  certainty 
when  such  application  wiil  be  made,  and  may  appear  at  the 
time  appointed  by  law,  for  such  application  to  be  made,  and 
make  such  defense  as  the  law  entitles  them  to,  and  show  such 
cause  as  they  can,  why  judgment  should  not  be  rendered 
against  their  lands,  etc.  But  if  no  time  is  fixed  by  the  law  to 
hold  the  court,  or  to  make  such  application,  no  person  will 
know  or  be  bound  to  take  notice  of  the  time  for  the  rendition 
of  judgment  against  their  lands.  So  the  object  of  the  law 
was  to  make  it  peremptory,  on  the  treasurer,  to  aj)ply  at  the 
June  term,  so  that  all  persons  might  appear  and  make 
defense,  if  they  felt  disposed  so  to  do,  and  for  the  purpose  of 
allowing  the  treasurer  to  make  final  settlement  with  the 
auditor  on  or  before  the  10th  day  of  July. 

The  statute  should  be  complied  with,  both  in  the  application 
for  judgment  and  the  rendition  of  the  judgment,  or  the  court 
has  no  jurisdiction;  and  the  sale  must  be  in  conformity  with 
law.  Spellmanv.  Curtenius,  12  111.  409;  Hough  v.  Hastings, 
18  111.  312;  Picket  v.  Hartsock,  15  111.  279;  Marsh  v.  Chest- 
nut, 14  111.  223;  Hope  v.  Sawyer,  14  111.  254;  Dukes  v.  Row- 
ley, 24  111.  210;  Essington  v.  Belli,  21  111.  139;  Morgans  v. 
Camp,  17  111.  175;  Lane  v.  Bommelmann,  21  111.  143. 

The  law  does  not  incline  to  any  liberal  intendments  in  a  sale 
of  lands  for  taxes.  Lane  v.  Bommelmann,  21  111.  143;  Ron- 
kendorf  v.  Taylors  Lessee,  4  Peters,  349;  Ganns  et  al.  v. 
Stiles,  14  Peters,  322. 

But,  it  is  said,  the  complainant  having  suffered  judgment  to 
be  rendered  against  said  lands,  by  a  court  of  competent  juris- 
diction, cannot  now  abandon  their  statutory  right,  which  they 
had,  of  making  their  appearance  at  the  time  said  judgment 
was  rendered,  and  of  making  such  defense  as  they  had, 
against  the  rendition  of  said  judgment;  and,  if  dissatisfied, 
then  of  appealing,  under  the  power  given  in  the  statute  to 
take  an  appeal  to  the  Circuit  Court  when  parties  feel 
aggrieved.  They  having  slept  upon  their  rights,  cannot  now 
be   heard   in   this   collateral   manner,  when   they  attack   the 
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validity  of  the  said  judgment.  And  it  is  said  that  said  judg- 
ment is  valid  until  reversed  by  an  appellate  court,  of  compe- 
tent jurisdiction.  This  position  of  the  defendants  might, 
perhaps,  be  correct,  if  said  County  Court  had  jurisdiction  to 
render  said  judgment  ;  but  is  incorrect,  if  said  court  had  no 
jurisdiction  to  render  said  judgment.  In  the  one  case,  its  errors 
could  only  be  inquired  into,  by  the  appellate  court  ;  while  in 
the  other,  they  may  be  inquired  into,  in  any  court,  and  in  any 
proceeding,  when  they  may  come  in  question,  and  the  com- 
plainants were  not  compelled  to  appeal,  to  correct  said  judg- 
ment, because  said  judgment,  if  void,  is  but  waste  paper,  and 
has  no  binding  force  or  effect  anywhere.  If  this  position  be 
correct,  and  said  judgment  is  void  for  want  of  jurisdiction  in 
the  court  to  render  it,  which  we  claim  to  be  the  fact,  then  it 
follows  that  we  may  attack  said  judgment  in  this  proceeding, 
and  rightfully  and  successfully.  Buckmaster  v.  Carlin,  3 
Scam.  104 ;  Voorhees  v.  U.  S.  Bank,  10  Peters,  468  ; 
Thompson  v.  Tolmie,  2  Peters,  162  ;  Lessee  v.  Kennedy,  5 
Cranch,  173. 

The  court  of  chancery  will  take  jurisdiction  of  this  suit,  and 
give  the  complainants  the  relief  prayed  for,  for  the  reason,  a 
court  of  law  has  no  jurisdiction  over  the  case,  and  cannol 
afford  a  complete  remedy,  for  the  reason,  that  notwithstanding 
said  judgment  and  sale  is  void,  and  does  confer  no  title  upon 
the  purchaser,  Hogle  ;  yet  by  virtue  of  the  act  of  the  legisla- 
ture, of  1861,  entitled  "An  act  to  amend  the  revenue  law," 
by  virtue  of  said  certificate  of  purchase,  the  said  Hogle  will 
be  entitled  to  a  tax  deed,  at  the  expiration  of  two  years  from 
the  date  thereof,  to  said  described  lands.  And  when  he  shall 
obtain  such  deed,  the  said  complainants  will  be  compelled  to 
tender  to  said  defendant  Hogle,  or  deposit  the  same  in  court, 
for  his  use,  the  amount  of  the  redemption  money  now  provided 
by  law,  with  ten  per  cent,  per  annum  interest  thereon,  from 
the  date  of  said  deed  to  the  time  of  said  tender  or  deposit, 
before  they  will  be  permitted,  in  any  suit  or  controversy  in 
this  State,  to  question  tht  validity  of  said  deed,  or  the  judg- 
ment and  sale  upon  which  it  shall  be  founded,  to  the  great 
injury  of  said  complainants.      See  Session  Laws  1861,  page 
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170,  section  1.  Against  this  statute  a  court  of  law  can  give 
no  relief,  and  by  the  rules  of  law,  said  complainants  will  be 
compelled  to  pay  the  said  redemption  money  and  interest, 
unlawfully  and  unjustly,  before  they  will  be  received  into  a 
court  of  law,  to  redress  their  grievances,  which  is  contrary  to 
the  very  spirit  of  a  court  cf  equity,  and  in  just  such  cases  a 
court  of  equity  can  and  will  afford  complete  relief.  A  court 
of  equity  will  afford  relief  when  a  court  of  law  cannot  afford 
a  complete  remedy,  in  just  such  matters  as  this  cause  pre- 
sents. The  case  of  Fuller  v.  Paige,  26  111.  351,  is  cited  by  the 
defendants  as  a  strong  case  to  support  the  position  which  the 
defendants  take;  but  it  will  be  seen  from  this  case,  if  a  party 
has  not  a  complete  remedy  at  law,  chancery  will  take  juris- 
diction, and  give  the  proper  relief. 

It  will  be  seen,  that  from  all  the  authorities  of  our  own 
State,  when  the  courts  have  refused  to  grant  relief,  in 
case  of  taxes  and  tax  sales,  such  refusal  has  been  based 
upon  the  ground  that  the  party  aggrieved  has  a  complete 
remedy  at  law,  and  that  the  court  of  chancery  would  not 
interfere  on  the  ground  of  there  being  mere  irregularities 
committed  by  the  officers,  whose  duty  it  was  to  assess  the 
property  and  collect  the  revenue.  But  when  there  is  no 
complete  remedy  at  law,  and  property  has  been  sold  without 
any  authority  to  sell  it,  for  the  payment  of  taxes,  the  Supreme 
Court  of  this  State  has  nowhere  decided  that  a  court  of  chan- 
cery would  not  give  relief;  nor  are  we  able  to  find  such 
decision  anywhere,  on  any  principle  of  equity,  that  would 
lead  to  such  conclusion;  but,  on  the  other  hand,  the  Supreme 
Court  of  this  State  has  strongly  intimated  that  in  such  cases 
chancery  would  give  relief.  Grove  v.  School  Inspectors  of 
Peoria,  20  111.  541 ;  Metz  et  al.  v.  Anderson  et  al.,  23  111. 
467;  Merritt  v.  Ferris,  22  111.  303;  Munson  v.  Minor,  22  111. 
602;  Marsh  v.  (Jhesnut,  14  111.  223;  Cougill  et  al.  v.  Long,  15 
111.  202;  1  Story's  Equity,  sec.  49. 

The  said  complainants  are  entitled  to  relief  on  the  principle 

quia  timet,  that  is,  for  fear  that  the  said  certificates  may  be 

vexatiously  or  injuriously  used  against  them,  and  that  they 

will  throw  a  cloud  or  suspicion  over  their  title;  and  that  they 
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will  be  compelled  to  pay  the  said  redemption  money,  on  said 
lands,  etc.,  after  the  tax  deed  shall  be  granted,  before  they 
will  be  allowed  to  question  the  validity  of  said  deed,  and 
the  said  judgment  and  sale,  upon  which  such  deed  shall  be 
founded.  2  Story's  Eq.  Juris.,  sees.  694,  698,  699,  700,  701, 
702;  Hamilton  v.  Cummins,  1  John.  Ch.  E.  517;  Pettit  v. 
Shepard,  5  Paige  Ch.  K.  501. 

If  the  said  certificates  were  void  upon  their  face,  and  would 
not  entitle  said  Hogle  to  a  tax  deed,  which  would  ripen  into 
such  a  title  as  could  be  used  against  the  complainants,  vexa- 
tiously,  or  injuriously,  under  the  said  law  of  1861,  then,  and 
in  that  case,  there  might  be  a  question  as  to  the  right  of  a 
court  of  chancery  to  interfere.  Van  Dorn  v.  Mayor,  9  Paige, 
388;  Piersoll  v.  Elliott,  6  Peters,  95,  98. 

But  such  is  not  the  case.  The  said  certificate,  though  void, 
will  entitle  said  Hogle  to  a  deed,  which  will  compel  the  com- 
plainants to  pay  said  redemption  money,  before  they  will 
be  allowed  to  attack  it. 

The  said  judgment,  sale,  and  certificate  being  void,  the  said 
tax  receipt,  which  the  said  Hogle  obtained  from  the  said 
George  King,  treasurer,  for  the  taxes  of  1861,  upon  said  lands, 
as  referred  to  in  said  bill,  is  also  void,  because  the  said  Hogle 
paid  said  taxes  voluntarily,  without  compulsion  of,  and  with- 
out the  request  of  the  said  complainants,  and  has  no  right  to 
hold  them  or  use  them  vexatiously,  or  injuriously,  against 
said  complainants. 

II.  It  was  made  the  duty  of  the  treasurer  to  attend  at  the 
court-house,  on  the  day  specified  in  the  notice,  for  sale  of  said 
delinquent  lands,  and  then  and  there,  between  the  hours  ot 
ten  o'clock  a.  m.,  and  six  o'clock  p.  m.,  proceed  to  offer  foi' 
sale,  separately,  each  tract  of  land,  etc.,  in  the  delinquent  list, 
to  the  person  at  such  sale  offering  to  pay  the  taxes  and  costs 
charged  on  each  tract,  for  the  least  quantity  thereof ;  and  the 
person  who  should  so  offer  to  pay  said  taxes  and  costs,  for 
the  least  quantity  of  said  lands,  should  have  been  declared 
the  purchaser  of  such  quantity,  to'  be  taken  from  the  east  side 
of  such  tract.     Laws  of  1853,  page  84,  sees.  52,  53. 

These  two  sections  were  passed  in  order  that  the  treasurer 
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should  be  compelled  to  sell  the  delinquent  lands  at  the  time 
appointed  by  law  to  sell  the  same,  and  that  such  sale  should 
be  made  openly,  publicly  and  fairly,  and  that  no  more  of 
said  delinquent  lands  should  be  sold  than  that  which  was 
absolutely  necessary  to  pay  the  legal  demands  of  the  State 
against  the  same,  for  taxes  and  costs,  and  for  this  purpose  a 
fair  competition  in  all  bidders  should  be  allowed,  and  in 
nowise  restricted,  for  such  is  the  policy  of  the  law  in  all  public 
sales  of  property.  And  when  such  competition  is  prevented, 
whether  the  same  is  done  intentionally  or  not,  by  the  officer 
whose  duty  it  is  to  sell,  the  same  damage  would  be  done  to 
the  owner  in  the  one  case  as  in  the  other.  The  object  of  the 
treasurer's  notice  of  the.  sale  of  said  lands,  at  the  time  ap- 
pointed by  law,  was  to  apprise  all  persons  that  said  lands 
would  be  sold  at  the  time  the  law  declared  they  should  be 
sold,  and  at  the  time  specified  in  the  notice  that  they  would 
be  sold,  and  thereby  secure  competition  at  the  sale,  and 
to  prevent  any  more  of  said  lands  from  being  sold  than  was 
absolutely  necessary  to  pay  the  said  demands  upon  them. 
And  when  the  day  of  the  sale  arrived,  then  it  was  the  duty  of 
the  said  treasurer  to  have  offered  said  lands  as  aforesaid,  in 
such  manner  as  the  law  provided  they  should  be  offered,  so 
as  to  preserve  such  competition  in  the  bidders,  and  have  pre- 
vented injury  to  the  said  owners  as  the  law  has  wisely 
guarded  against.  But  did  the  said  treasurer  do  so?  The 
treasurer  did  not  offer  for  sale  said  tracts  of  land  as  the  law 
requires,  and  did  not  offer  the  same  at  public  auction,  but  did, 
after  the  day  appointed  for  said  sale,  in  the  notice  aforesaid, 
continue  said  sale  from  day  to  day,  and  did  not  offer  said 
lands  in  their  order  of  sale;  but  the  said  treasurer  allowed 
said  Willard  and  said  Hogle  to  go  before  him,  and  designate 
and  select  said  tracts  of  land,  and  each  of  them,  out  of  their 
order,  and  request  the  sale  thereof,  without  regard  to  bidders 
or  competition  in  bidding,  and  by  means  thereof  a  fair  com- 
petition was  prevented,  and  in  consequence  thereof,  the  whole 
of  said  tracts  of  land,  and  each  of  them,  was  sold  for  the  nom- 
inal sum  aforesaid,  contrary  to  the   statute  in  such  case  made 
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and  provided,  and  against  the  principles  of  equity.     Hope   v. 
Sawyer,  14  111.  254. 

Upon  every  principle  of  law  and  equity,  the  complainants 
should  prevail,  and  the  decision  of  the  court  should  be 
reversed. 

Chester  Kinney,  for  Defendants  in  Error. 

I.  The  first  point  made  by  the  complainants,  is,  that  the 
application  for  judgment  against  said  lands,  was  not  made  at 
the  time  and  term  of  the  court  required  by  the  law  of  1861. 
See  Session  Laws  of  1861,  at  page  168.  The  judgment,  as 
appears,  was  entered  at  the  July  term  of  the  County  Court, 
instead  of  being  so  applied  for  and  entered  at  the  June  term, 
of  the  same  year. 

This  question  involves  a  construction  of  the  statute  of  1861. 
It  is  admitted  that  the  county  of  Iroquois  was,  at  the  time  of 
the  levy  of  the  tax,  the  rendition  of  the  judgment,  and  the 
sale  of  the  land,  acting  under  the  township  organization,  and 
that  all  proceedings  had  in  the  premises,  were  under  and  by 
virtue  of  the  township  organization  laws  of  this  State. 

The  defendants  take  the  position,  and  assume  that  the  law 
of  1861  is  amendatory  of  the  former  acts,  as  to  the  time  of 
collecting  taxes,  making  returns,  etc.,  etc.,  and,  as  we  appre- 
hend, directory  only  in  its  terms.  It  is  also  admitted,  that 
under  and  by  virtue  of  this  act  (when  taken  alone,)  that  appli- 
cations for  judgments  against  lands,  for  delinquent  taxes, 
were  to  be  applied  for  at  the  June  term  of  the  County  Court. 
But,  in  construing  this  statute,  other  statutes,  to  which  the  act 
in  questiou  is  amendatory,  are  not  to  be  lost  sight  of — all  are 
to  be  construed  together. 

The  words  "shall  apply,"  etc.,  are  used  in  the  act.  Still, 
it  does  not  follow  that  a  failure  to  so  apply,  at  the  June  term, 
renders  a  judgment,  rendered  and  entered  after  that  time, 
void.  The  wwd  shall,  in  the  sense  in  which  it  is  used,  is 
merely  directory.  The  intention  of  the  law  makers  should 
be  consulted. 

On  this  point,  see  6  Wend.  486;   2  Denio,  160;  5  Cowan, 
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269;  2  Mass.  230;  3  Hill,    42,    46;    12    111.    365;    Laws    of 
1848  and  1849;  1  Gilm.  173. 

II.     The  complainants  have  a  perfect  remedy  at  law. 

See  Laws  of  1849;  Laws  of  1853;  Scates'  Comp.,  p.  1017, 
sec.  13;  ib.,p.  1077,  sec.  36;  ib.,  p.  1096,  sec.  40. 

That  remedy  is  by  appeal,  as  given  by  the  statutes,  as  above 
cited.  Hence,  a  court  of  equity  has  no  jurisdiction  over  the 
subject-matter. 

On  this  point,  see  Story's  Equity  Pleadings,  sees.  472,  473, 
464,  590;  26  Wend.  182,  in  which  the  doctrine  is  fully  re- 
viewed; 6  Johnson's  Oh.  R.  28,  89;  1  Paige  Ch.  R.  548,  114; 
3  ib.  573;  10  ib.  539;  2  ib.  -396;  1  Cowen,  215. 

The  complainants  having  suffered  judgment  at  law  to  pass 
against  them,  in  a  court  of  competent  jurisdiction,  on  a  trial, 
and  upon  the  proof  required  by  the  statute,  in  such  cases, 
while  the  same  reasons  existed  in  law  as  now  exist  why  judg- 
ment should  not  pass,  and  may  have  been  (if  proved)  a  per- 
fect defense  at  law,  and  of  which  the  complainants  were  fully 
cognizant,  before  the  trial  or  judgment,  cannot  now  abandon 
their  statute  right,  to  appeal  and  be  relieved  in  a  court  of 
equity.  This  being  a  proceeding  in  rem,  we  apprehend, 
makes  no  difference.  The  judgment  is  a  legal  and  valid  one, 
until  vacated  or  reversed  by  a  court  of  competent  jurisdic- 
tion, and  the  only  remedy  is  by  an  appeal,  as  in  other  cases. 
See  4  Johnson's  Ch.  R.  91,  566;  1  ib.  593,  465;  5  Paige's  Ch. 
R.  249;  Breese,  60;  3  Johnson's  Ch.  R.  351,  395;  17  ib.  446; 
7  Paige's  Ch.  R.  157;  4  Johnson's  R.  510;  Breese,  147,  126, 
136,  193,  194. 

The  statute  (Scates'  Comp.  1096)  having  granted  to  all  per- 
sons aggrieved  by  the  decisions  in  such  cases,  the  right  to 
appeal  therefrom,  we  take  the  rule  to  be  well  settled,  that 
if  a  party  feeling  himself  aggrieved,  fails  to  take  an  ap- 
peal, or  sue  out  a  writ  of  certiorari,  or  wTrit  of  error,  where 
such  writs  are  allowed,  when  he  might  have  done  so,  and 
saved  his  rights  thereby,  a  court  of  equity  will  not  entertain  a 
bill,  to  set  aside  the  judgment  at  law,  or  any  proceeding  under 
it,  for  a  matter  available  and  cognizable,  for  defense  in  the 
same  court,   or  in  an   appellate  court,   of  like  common   law 
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jurisdiction.  See  13  111.  157,  and  the  opinion  of  Chief  Justice 
Caton,  at  page  168. 

The  case  last  cited  comes  within  the  point  above  made, 
inasmuch  as  it  in  terms  holds,  that  had  the  party  had  the 
statute  notice,  (which  tha  complainants  in  this  case  had,) 
equity  would  not  relieve  him  from  the  judgment  at  law, 
and  had  it  been  within  the  power  of  the  party  to  appeal, 
and  he  failed  to  do  so,  he  could  not  then  invoke  the  aid  of  a 
court  of  equity.  In  this  case,  the  complainants  do  not  charge 
that  they  had  no  notice,  or  that  the  judgment  against  the 
land  was  obtained  by  fraud,  or  inevitable  accident,  or  that 
they  have  attempted  to  take  an  appeal,  or  that  a  court  of 
law  does  not  grant  adequate  relief. 

This  question  has  been  fully  decided,  by  analogy  at  least, 
in  our  own  State,  in  the  case  of  McBride  v.  The  City  of 
Chicago,  22  111.  571. 

And  again  decided  and  approved,  and  fully  determined  in 
the  case  of  City  of  Peoria  v.  Kidder,  26  111.  351,  and  opinion 
of  the  court,  at  page  357. 

III.  The  point  raised  by  the  complainants'  bill:  That  the 
sale  was  not  made  in  comformity  to  law,  in  this,  that  the  lands 
were  not  sold  in  their  order,  but  parties,  to  wit,  Hogle  and 
Willard,  were  permitted  to  select  out  of  their  order  such 
pieces  or  parcels  of  land  as  they  desired  to  purchase,  and 
have  the  same  struck  off  to  them,  out  of  their  place  and  order 
of  sale,  etc. — does  not  vitiate  the  sale,  or  make  the  same  void, 
even  if  that  be  true  as  charged.  It  is  a  sale,  notwithstanding. 
And  the  complainants  can  only  litigate  the  regularity  of  the 
sale  after  having  first  complied  with  the  law  of  February  21, 
1861,  as  found  on  page  170  of  Session  Laws  of  that  year. 
They  must  first  tender  to  the  claimant  under  the  tax  sale  or 
deed,  or  deposit  in  court,  the  amount  of  the  redemption 
money,  with  ten  per  cent,  per  annum,  etc. 

IV.  The  complainants  must  do  equity  before  they  ask  it. 
They  must  come  into  court  with  clean  hands.  The  statute  of 
1861,  page  170,  section  1,  which,  we  apprehend,  is  applicable 
to  this  case,  provides,  that  certain  defenses  may  be  made 
against  tax  deeds,  and  under  it,  a  party  can  question  the  regu- 
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larity  of  such  deed,  for  the  causes  therein  enumerated,  and 
for  no  other  cause;  but,  before  such  other  questions,  not  in 
said  act  named,  can  be  litigated  in  any  court  in  this  State, 
he  must  pay  to  the  claimant  under  the  tax  deed,  or  deposit  in 
the  court  in  which  said  suit  is  pending,  for  his  (the  claimant's) 
use,  the  amount  of  the  redemption  money,  interest  and 
costs,  etc. 

We  apprehend  that  it  was  intended  by  the  act  to  apply 
the  same  rule  to  tax  certificates,  as  well  as  to  deeds.  If  it 
was  not,  then  the  act  itself  is  a  dead  letter,  as  all  can  litigate 
tax  titles,  in  the  meantime,  before  deeds  are  given,  and 
avoid  the  spirit  and  manifest  design  of  the  law.  This  is 
made,  by  the  act,  a  condition  precedent,  and  must  be  complied 
with.  They  must  do  equity  before  asking  it.  1  Comstock 
R.  278. 

Y.  The  complainants  even  go  farther  than  to  simply  ask 
that  the  tax  certificates  given  to  said  Hogle  and  Willard  be 
Get  aside,  and  held  void,  for  the  causes  given  in  their  bill,  but 
ask,  also,  that  the  tax  receipts  given  for  taxes  falling  due  since 
the  time  of  the  sale,  be  held  void,  and,  also,  set  aside,  as 
casting  a  cloud  upon  the  complainants'  title,  etc.,  etc.  The 
defendant  Hogle,  in  good  faith,  purchased  the  land  at  the  tax 
sale  thereof,  and  became  thereby  liable  to  pay  all  subsequent 
taxes  and  assessments  thereon.  If  he  failed  to  pay  such  taxes, 
the  lands  were  again  liable  to  be  sold.  To  say,  then,  that 
such  payment  of  taxes  of  1861,  by  said  Hogle,  was  volun- 
tarily done,  and  without  compulsion,  and  without  request,  is 
simply  to  charge  an  absurdity.  He  was  compelled  to  pay  the 
taxes,  or  he  himself  lose  the  lands,  and  his  purchase  money 
paid  at  the  tax  sale  previously.  We  insist  that  the  complain- 
ants do  equity  before  asking  it.  They  must  tender  to  the 
defendants  the  amount  of  the  taxes  paid  as  shown  by  said 
receipts,  before  they  can"  come  into  a  court  of  equity  and  ask 
it  to  cancel  the  same.  It  would  certainly  be  doing  the 
defendants  great  injustice  to  set  aside  their  tax  receipts,  and 
would  be  inequitable  unless  the  complainants  first  pay,  or 
offer  to  pay,  the  amount  thereof,  and  would  be  contrary  to 
the  law  of  1861,  before   referred   to.     That   the   defendants 


136  SPRINGFIELD, 


Brown  et  al.  v.  Hogle  et 


have  an  interest  in  the  lands  to  the  amount  of  the  taxes  paid 
at  the  purchase  thereof,  and  also  for  the  amount  of  the  subse- 
quent taxes,  for  which  the  defendant  Hogle  holds  receipts 
from  George  King,  there  is  and  can  be,  we  apprehend,  no 
doubt.  That  interest  cannot  be  divested  until  the  complain- 
ants have  first  complied  with  the  law  in  such  cases,  and  re- 
funded all  moneys  so  paid  thereon.  Then,  if  the  judgment 
is  void,  as  claimed,  (which  we  do  not  by  any  means  admit,) 
the  tax  receipts  are  still  a  lien  thereon,  and  create  an  equitable 
claim  in  the  said  lands. 

We  only  ask  that  the  old  maxim,  "  He  who  seeks  equity 
must  do  equity,"  be  applied  to  this  case. 

VI.  The  complainants  charge  in  their  bill,  that  the  judg- 
ment rendered  by  the  County  Court  against  the  laud  is  void. 
That  being  (if  true  as  alleged)  the  case,  it  casts  no  cloud  upon 
the  complainants'  title,  and  they  have  no  relief  in  a  court  of 
equity. 

On  this  point,  see  26  Wend.  R.  132;  9  Paige  Ch.  K.  16, 
388;  2  Comstock  R.  118;  2  Story's  Equity  Juris.,  sec.  TOO; 
6  Peters'  K.  95,  98,  99,  100. 

VII.  The  complainants'  bill  of  complaint  entirely  fails 
to  show  that  the  taxes  assessed  against  the  land  had  been,  at 
any  time  paid  before  the  sale ;  or  that  said  real  estate  was 
not  subject  to  taxation;  or  that  it  had  been  redeemed  from 
said  sale;  or  that  the  notice  required  by  the  constitution  was 
not  given;  or  that  the  description  of  the  said  land  was  not 
sufficiently  definite.  But,  on  the  contrary,  it  shows  that  the 
taxes  assessed  against  the  land  had  not  been  paid  before  the 
sale;  that  the  said  real  estate  was  subject  to  taxation;  that  it 
had  not  been  redeemed  from  said  sale;  that  the  description  of 
the  land  was  sufficiently  definite;  that  a  regular  notice  was, 
in  due  time,  manner  and  form,  given,  and  published  in  the 
Iroquois  Republican,  a  newspaper  of  general  circulation;  that 
a  judgment  was  regularly  applied  for,  and  a  regular  judg- 
ment rendered;  that  a  regular  sale  was  made,  and  proper 
certificates  given  to  the  purchasers  thereof;  that  the  complain- 
ants failed  to  appeal  from  said  judgment,  or  any  part  thereof, 
or  make  any  attempt  to  do  so;  that  if  there  is  a.ny  equity  in 
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the  case,  it  is  all  in  favor  of  the  defendants.  The  bill  itself 
further  shows  upon  its  face  that  the  complainants  have  no 
equities  or  rights  in  a  court  of  chancery. 

Therefore  the  demurrer  filed  in  the  court  below  was  prop- 
erly sustained  by  that  court,  and  the  plaintiffs  bill  of  com- 
plaint properly  dismissed,  and  there  was  no  error  in  so  doing. 

For  the  foregoing,  among  other  good  and  sufficient  reasons 
and  causes,  the  decision  of  the  Circuit  Court  should  in  all 
things  be  affirmed. 

Breese,  J.  The  question  presented  on  this  record  was 
raised  on  a  demurrer  to  the  bill  filed  by  the  appellants  against 
the  appellees,  in  the  Circuit  Court  of  Iroquois  county.  The 
scope  of  the  bill  was  to  set  aside  and  discharge  a  judgment  ren- 
dered by  the  County  Court  against  certain  lands  delinquent  for 
the  taxes  of  1860,  of  which  appellants  and  one  of  the  appellees, 
Chamberlain,  were  tenants  in  common,  on  the  ground  of  want 
of  jurisdiction  in  the  court  to  render  the  judgment  at  the  term 
at  which  it  was  rendered;  and  also  to  set  aside  the  certificates 
of  sale  granted  on  the  purchase  of  the  same,  and  the  tax 
receipt  for  the  subsequent  taxes  paid  by  the  purchaser  for  the 
year  1861,  on  those  lands. 

The  substance  of  the  complaint  is,  that  the  judgment 
against  these  lands  was  rendered  at  the  July  term,  1861,  of 
the  County  Court,  in  pursuance  of  the  notice  of  the  collector, 
that  he  would  apply  at  that  term  for  a  judgment,  and  that 
the  tracts  of  land  were  not  sold  separately,  or  offered  publicly 
to  bidders,  but  that  the  collector,  conducting  the  sale,  permitted 
the  appellants  to  select  out  of  the  list,  these  particular  tracts 
of  land,  and  sold  the  same  to  them  for  the  taxes  due  upon 
them,  to  whom  he  granted  the  usual  certificates  of  sale. 

The  averments  in  the  bill  on  this  point  are,  substantially, 
that  the  collector  did  not  proceed  to  offer  for  sale,  separately, 
each  tract  of  land  at  public  auction,  as  the  statute  requires, 
but,  on  the  contrary,  after  the  day  appointed  for  the  sale  in 
the  notice,  the  said  tracts  of  land  and  each  of  them,  to- 
gether with  a  large  portion  of  the  lands  in  the  delinquent  list 
for  that  year,  were,  by  the  collector,  continued  from  day  to  day, 
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and  were  not  offered  in  their  order,  for  sale,  but  the  collector 
allowed  Willard  and  Hogle  to  go  before  him  and  designate 
and  select  said  tracts  of  land,  and  each  of  them,  and  request 
the  sale  thereof,  and  the  collector  then  and  there  struck 
off  and  sold  these  pieces  of  land  to  said  Willard  and  Hogle 
at  their  particular  request,  and  for  their  benefit  respectively, 
without  regard  to  the  order  in  which  they  were  sold,  and 
without  regard  to  a  fair  competition  in  persons  bidding 
upon  the  land;  and  thereby  a  fair  competition  in  the 
bidding  upon  these  tracts  of  land,  and  each  of"  them,  was 
prevented,  contrary  to  the  statute  in  such  case  made  and 
provided. 

Willard  assigned  his  interest  to  Hogle  in  his  certificate  of 
purchase. 

The  bill  also  charges  that  Hog]e  and  Chamberlain  are 
fraudulently  intending  to  perfect  a  title  to  these  lands  in 
Hogle  by  virtue  of  their  certificates  and  judgment,  and  are 
intending  that  the  deed  which  may  be  made  in  pursuance  of 
the  certificate  shall  enure  to  their  joint  benefit,  in  order  to 
wrong  and  defraud  complainants;  and  they  complain  that 
this  judgment  and  tax  certificate  are  an  apparent  lien  upon 
these  lands  and  a  cloud  upon  their  title. 

This  demurrer  is  equivalent  to  an  allegation  by  the  appel- 
lees, that,  admitting  the  facts  as  stated  in  the  bill  to  be  true, 
they  are  insufficient  to  entitle  the  appellants  to  the  relief  they 
seek. 

There  are  several  claims  to  relief  set  up  in  the  bill.  First, 
that  the  judgment  for  taxes  was  void,  being  rendered  at  a 
term  not  appointed  for  that  purpose.  Second,  that  the  con- 
duct of  the  collector  at  the  sale,  in  permitting  the  purchasers 
to  select  out  these  particular  tracts  on  which  to  bid,  there 
being  no  public  offering,  for  competing  bids,  was  illegal;  and 
the  fact  that  one  of  the  appellees  was  a  tenant  in  common  with 
appellants  in  the  lands,  and  confederating  witli  his  co-defend- 
ant to  defraud  the  complainants  of  their  rights  in  the  same, 
was  fraudulent  in  itself. 

It  is  a  rule  in  equity  proceedings,  where  the  bill  sets  forth 
various    claims   to    the   interposition   of   the   court,    and   the 
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defendant  files  a  general  demurrer,  the  demurrer  should  be 
overruled,  if  any  of  the  claims  be  proper  for  its  jurisdiction; 
and  a  demurrer  to  the  whole  of  a  bill  containing  some  matters 
relievable,  and  others  not,*  will  be  bad,  unless  it  be  for  multi- 
fariousness. 

If  any  substantial  and  essential  part  of  a  complaint  is  within 
the  jurisdiction  of  a  court  of  equity,  a  demurrer  to  the  whole 
bill  for  want  of  jurisdiction,  cannot  be  sustained,  and  when  a 
charge  of  fraud  is  distinctly  made  in  the  bill,  such  charge 
ought  to  be  met  by  an  answer.  By  this  demurrer  it  is 
admitted,  and  of  itself  might  justify  a  decree  as  prayed  for. 

The  facts  being  admitted  by  the  demurrer,  what  is  the  law 
of  the  case  ?  It  is  contended  by  the  parties  that  the  county 
of  Iroquois  was,  at  the  time  of  the  levy  of  the  tax,  the  rendi- 
tion of  the  judgment,  and  the  sale  of  the  land,  acting  under 
the  township  organization,  and  all  the  proceedings  had  in  the 
premises,  were  under,  and  in  virtue  of  the  township  organiza- 
tion law  of  this  State.  At  the  session  of  the  General  Assem- 
bly of  1861,  an  act  was  passed,  entitled  "  An  act  to  postpone 
the  collection  of  the  revenue  for  1860."  (Session  Laws,  168.) 
Approved  Feb.  14,  1861. 

By  the  first  section  of  this  act,  it  is  provided,  in  counties 
acting  under  township  organization,  that  the  time  for  the 
return  by  the  township  collectors  of  the  warrants  issued  for 
the  collection  of  taxes  for  the  year  1860,  shall  be  extended 
until  the  15th  day  of  April  next;  and  until  that  time,  township 
collectors  shall  possess  all  the  powers  to  enforce  the  payment 
and  collection  of  taxes,  which  they  could  exercise  before  the 
eturn  day  of  their  respective  warrants,  by  the  laws  in  force 
at  the  time  the  warrants  issued;  and  in  all  such  counties,  the 
county  treasurers  shall  apply  for  judgments  against  delinquent 
lands,  at  the  June  term  of  the  County  Court  of  their  respec- 
tive counties,  and  the  publication  of  notices  and  forms  of 
proceeding,  in  relation  to  obtaining  judgment,  and  the 
sale  of  lands  in  pursuance  thereof,  shall  be  in  all  respects 
the  same,  except  as  to  the  change  of  time  as  above  provided, 
as  now  required  by  law;  and  county  treasurers,  in  such 
counties,  shall  make  final  settlement  with  the  auditor  as  now 
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required,  on  or  before  the  10th  day  of  July  next.  This  act 
had  a  limited  effect  and  a  temporary  operation  and  existence 
only,  not  being  designed  to  change  the  general  law  for  the 
collection  of  the  revenue,  except  for  the  year  specified.  Sec. 
4,  page  169. 

The  first  position  assumed  by  the  defendants  is,  that  this  act 
is  amendatory  of  former  acts,  as  to  the  time  of  collecting 
taxes,  making  returns,  etc.,  and  is  directory  only,  at  the  same 
time  admitting,  that  under  and  by  virtue  of  this  act,  taken 
by  itself,  applications  for  judgments  against  lands  for  delin- 
quent taxes  must  be  applied  for  at  the  June  term.  They 
insist,  however,  that  in  construing  this  statute,  other  statutes 
of  which  this  is  amendatory,  are  to  be  taken  into  considera- 
tion, and  construed  with  it.  It  is  a  well  established  principle, 
that  several  acts,  in  pari  materia,  and  relating  to  the  same 
subject,  are  to  be  taken  together,  and  considered  in  the  con- 
struction of  them,  for  the  reason,  that  they  are  regarded  as 
having  one  object  in  view,  and  as  acting  on  one  system.  In 
doubtful  cases,  courts  should  compare  all  parts  of  a  statute, 
and  different  statutes,  in  pari  materia,  to  ascertain  the  inten- 
tion of  the  legislature.  But  when  a  law  is  plain  and  unam- 
biguous, the  legislature  must  be  intended  to  mean  what  they 
have  plainly  expressed,  and  in  such  case  there  is  no  room  for 
construction. 

The  act  of  1861  does  not,  by  its  title,  purport  to  be  an 
amendatory  act,  but  it  is  expressly  declared,  in  the  act  itself, 
that  it  shall  not  be  deemed  or  taken  to  change  the  general 
revenue  act.  It  was  for  a  special  purpose,  to  meet  a  special 
exigency,  and  must  stand  by  itself,  and  be  construed  by 
itself.  There  are  no  ambiguous  terms,  or  words  of  doubtful 
import  in  it,  and,  therefore,  no  room  for  construction. 

Before  the  enactment  of  this  law,  the  township  collectors 
were  required  to  return  their  warrants,  and  make  a  settlement 
with  the  treasurer,  on  or  before  the  15th  of  February  of  each 
year;  and  all  lands  on  which  the  taxes  remained  unpaid  on 
the  15th  of  March,  of  each  year,  were  declared  delinquent, 
and  were  to  be  sold  on  the  second  Monday  of  May,  on  the 
judgment  to  be  obtained  at  the  May  term.     If,  for  any  cause, 
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the  County  Court  could  not  be  held  at  the  term  at  which 
notice  was  given  that  judgment  would  be  demanded,  then  the 
cause  stood  continued  until  the  next  term,  and  judgment 
could  be  rendered  at  the  term  to  which  the  cause  was  con- 
tinued. It  was  to  change  this  time,  and  this  only,  that  the 
act  of  1861  was  passed,  and  therefore,  to  that  extent,  must 
stand  by  itself,  no  aid  being  derivable  from  any  other  act, 
because  there  is  none  other  on  the  same  subject,  enacted  for 
the  same  purpose. 

It  is  clear  that  the  only  act  in  force,  on  this  special  subject — 
the  collection  of  the  revenue  for  1860 — is  this  act  of  eighteen 
hundred  and  sixty-one,  so  far  as  the  time  is  concerned.  That 
other  provisions  of  the  acts  of  1853  and  1855,  not  affecting 
the  time  of  returning  delinquent  lands,  could  be  taken  into 
consideration,  in  construing  this  act,  may  be  doubted,  as  this 
>3  a  special  act  for  a  special  purpose. 

We  are  inclined  to  think  that  notice  of  the  application  for 
a  judgment,  and  the  application  itself,  must  be  made  to  the 
June  term,  the  language  of  the  law  being  peremptory — "  shall 
apply."  The  term  is  fixed  by  law,  and  the  design  is,  that  all 
persons  owning  lands  in  the  county,  looking  to  the  law  for 
their  rights,  may  know,  certainly,  when  the  application  will 
be  made,  and  make  such  defense  as  the  law  entitles  them  to 
make,  and  show  cause,  if  they  can,  why  judgment  should 
not  be  rendered  against  their  lands.  If  this  rested  in  the 
discretion  of  the  collector,  and  the  people  interested  are  to  de- 
rive their  knowledge  of  the  term  at  which  the  application  will 
be  made,  solely  from  the  collector's  notice,  much  embarrass- 
ment and  loss  might  occur,  as  those  notices  are  not  so  widely 
diffused  as  the  law  itself.  Besides,  the  same  law  requires  that 
the  county  treasurers  shall  make  their  settlement  with  the 
auditor  on  or  before  the  tenth  of  July,  which  would  be  impos- 
sible if  the  judgment  was  entered  at  the  July  term. 

In  Spellman  v.  Curtenius,  12  111.  409,  this  court  said,  to 
give  the  court  jurisdiction  it  is  essential  that  the  collector 
should  make  a  report,  and  give  notice  of  the  application  for 
judgment,  substantially  as  required  by  the  statute. 

The  case  of  Marsh  v.  Chesnut,  14  111.  224,  is   strongly  in 
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support  of  the  view  we  have  taken  of  this  case.  In  that  case 
the  law  made  it  the  duty  of  the  assessor  to  complete  the 
assessment,  and  return  it  to  the  clerk  of  the  County  Commis- 
sioners' Court,  on  or  before  the  first  day  of  May,  and  it 
authorized  parties  interested,  to  apply  at  the  ensuing  June 
term  of  that  court,  for  the  purpose  of  having  the  valuation  of 
their  property  reduced.  This  requisition  of  the  statute,  the 
court  say,  is  clearly  imperative.  The  courts  have  no  powei 
to  declare  it  directory  merely.  Such  a  decision  would  vir- 
tually deprive  a  party  of  the  protection  which  the  legislature 
designed  to  afford  him.  This  direction  to  the  assessor  was 
intended  to  be  compulsory,  and  a  failure  by  him  to  comply 
with  it,  renders  the  assessment  invalid  as  against  the  owner  of 
the  land.  The  court  further  say,  what  has  often  been  said,  "  It 
is  a  sound  and  inflexible  rule  of  law,  that  when  special  pro- 
ceedings are  authorized  by  statute,  by  which  the  estate  of  one 
man  may  be  divested,  and  transferred  to  another,  every  ma- 
terial provision  of  the  statute  must  be  complied  with.  The 
owner  has  a  right  to  insist  upon  a  strict  performance  of  all 
the  material  requirements,  especially  of  those  designed  for  his 
security,  and  the  non-observance  of  which,  may  operate  to  his 
prejudice.  On  this  principle  alone,  the  direction  to  the  assessor 
to  make  his  return  by  a  given  day  is  compulsory,  and  its  per- 
formance is  indispensable  to  the  validity  of  the  assessment." 

If  then  it  was  compulsory  on  the  collector  to  make  his 
return  to  the  June  term,  an  application  at  any  other  term  would 
not  suffice,  and  as  nothing  can  be  intended  in  favor  of  such 
proceedings,  it  would  seem  to  follow,  that  the  County  Court 
at  the  July  term  had  no  jurisdiction  of  this  application,  the 
notice  not  having  been  given  to  the  June  term,  and  the  judg- 
ment rendered  thereon  would  be  void  and  impeachable, 
collaterally,  in  any  action. 

We  have  been  referred  to  several  cases  by  the  defendants' 
counsel,  as  supporting  his  view,  that  the  act  is  directory  only, 
the  strongest  of  which  we  will  notice.  It  is  the  case  of  The 
People  v.  Allen,  6  Wend.  486.  The  militia  law  of  New  York 
made  it  the  duty  of  the  commanding  officer  of  a  brigade,  to 
appoint  a  brigade  court  martial  on  or  before  the  first  day  of 
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June  in  each  year.  The  question  presented  was,  could  this 
power  be  exercised  after  the  first  day  of  June  ?  The  court  in 
the  decision  of  this  question  laid  down  the  general  rule  to  be, 
that  when  a  statute  specifies  the  time  within  which  a  public 
officer  is  to  perform  an  official  act  regarding  the  rights  and 
duties  of  others,  it  will  be  considered  as  directory,  unless  the 
nature  of  the  act  to  be  performed,  or  the  language  used  by 
the  legislature,  show  that  the  designation  of  time  was  intended 
as  a  limitation  of  the  power  of  the  officer.  In  this  case 
there  was  nothing  in  the  nature  of  the  power  showing  that  it 
might  not  be  as  effectually  exercised  after  the  limit  of  June 
as  before;  and  as  the  act  giving  it  contained  no  prohibition 
to  exercise  it  after  that  period,  the  re-naming  of  that  day  was 
a  mere  direction  to  the  officer  in  relation  to  the  manner  of 
executing  his  duty;  there  was  nothing  in  the  nature  of  the 
power  given,  or  in  the  manner  of  giving  it,  that  justified  the 
inference  that  the  time  was  mentioned  as  a  limitation.  The 
ground  on  which  this  decision  is  placed,  and  so  in  the  other 
cases  cited,  is  quite  different,  we  think,  from  that  on  which 
this  should  be  placed.  Here  there  is  something  in  the  nature 
of  the  power  given  to  the  collector,  rendering  it  necessary  he 
should  consider  the  law  peremptory.  Persons  interested  had 
a  right  to  know,  to  a  certainty,  at  what  particular  time  they 
would  be  called  on  to  make  objection  to  the  judgment,  and 
thus  save  costs  and  loss.  The  county  treasurers  were  required 
to  make  their  final  settlement  with  the  auditor  on  or  before 
the  tenth  of  July,  which  they  could  not,  by  any  possibility 
do,  if  the  application  were  made  at  the  July  term.  These  are 
sufficient  considerations,  coupled  with  the  language  used  by 
the  legislature,  for  holding  the  law  peremptory  as  to  term 
of  the  court. 

We  think  the  correct  principle  is,  that  when  the  objects 
contemplated  by  the  legislature  cannot  be  carried  into  effect 
by  any  other  construction,  then  the  time  prescribed  should  be 
considered  as  imperative.  The  objects  of  this  act  were,  to  give 
the  owners  of  land  time  in  which  to  pay  their  taxes,  or  rather, 
to  give  to  the  collectors  further  time  to  make  collections,  the 
owners  being  notified  by  the   act,  of  the  time  at   which  judg- 
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ment  would  be  applied  for  against  the  delinquent  lands,  arid 
to  give  the  county  treasurers  time  to  make  their  final  settlement 
with  the  auditor  by  a  certain  day,  neither  of  which  objects 
could  be  accomplished  without  holding  this  direction  of  the 
act  to  be  peremptory. 

It  is  upon  this  principle  the  case  of  Marsh  v.  Chesnut,  supra, 
was  decided,  and  also  the  case  of  the  Thames  Manufacturing 
Company  v.  Lathrop,,  7  Conn.  555,  to  which  the  court  referred 
with  approbation. 

This  opinion  has  no  application  to  the  provisions  of  the  gen- 
eral revenue  law,  but  to  this  special  act  only.  If,  however, 
these  views  are  not  correct,  then  the  judgment  would  be 
binding  and  conclusive  until  reversed,  and  no  relief  could  be 
had  in  chancery,  but  the  sale  under  the  judgment  is  open  to 
the  scrutiny  of  this  court,  by  this  bill,  on  the  ground  of  the 
fraudulent  proceedings  of  the  collector,  and  these  defendants. 

They  admit  the  charge  as  made,  that  they  did  select  out 
these  lands  from  the  delinquent  list,  and,  without  any  public 
bidding,  were  permitted  to  purchase  them  for  the  taxes  due 
upon  them,  and  that  the  defendant,  Chamberlain,  was  a  tenant 
in  common  with  the  complainants  in  the  land,  and  was  col- 
luding with  the  other  defendant,  Hogle,  to  get  the  title  in 
themselves  in  fraud  of  the  rights  of  complainants.  We  have 
no  hesitation  in  saying  that  it  is  a  fraud  for  one  tenant  in 
common  to  permit  the  land  held  in  common  with  others,  to  be 
sold  for  taxes,  and  he  himself  become  the  purchaser  for  his 
own  exclusive  benefit.  It  was  a  fraud  also  in  making  the  sale 
as  admitted. 

By  the  law,  it  is  made  the  duty  of  the  treasurer  to  attend 
at  the  court-house  on  the  day  specified  in  the  notice  for  the 
sale  of  delinquent  lands,  and  there  proceed,  between  certain 
hours,  to  offer  for  sale,  separately,  each  tract  of  land  in  the 
delinquent  list.  The  person  at  such  sale  offering  to  pay  the 
taxes  and  costs  charged  on  each  tract  or  lot  for  the  least  quan- 
tity thereof,  shall  be  the  purchaser  of  such  quantity,  which 
shall  be  taken  from  the  east  side  of  such  tract.  It  was 
evidently  the  design  of  the  legislature,  by  these  requirements, 
that  the  treasurer  should   sell  the  delinquent  lands  publicly, 
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selling  no  more  than  should  suffice  to  pay  the  taxes  and  costs, 
and  for  this  purpose  a  fair  competition  should  be  allowed,  in 
nowise  restricted,  the  object  being,  not  to  injure  the  owner  by 
depriving  him  of  his  land,  but  to  get  the  taxes  and  costs  at 
the  least  possible  loss  to  the  owner.  The  object  of  the  notice 
of  the  sale,  is  to  invite  bidders  and  excite  competition.  It  is 
admitted  that  the  sale  was  not  conducted  according  to  the 
statute,  but  that  the  purchasers,  Willard  and  Hogle,  were 
permitted  to  select  out  these  particular  tracts  of  land,  and  be- 
come the  purchasers  of  the  whole,  for  the  trifling  sum  for 
wrhich  they  were  incumbered.  This  is  contrary  to  equity  and 
good  conscience,  and  a  fraud  upon  the  rights  of  the  com- 
plainants. 

The  certificates  of  sale  and  purchase  held  by  the  defendant 
Hogle,  being  fair  on  their  face,  will  entitle  him  to  a  deed, 
when  the  time  arrives,  which  might  operate  injuriously  to  the 
complainants,  by  clouding  their  title  to  the  land,  and  drive 
them  to  the  necessity  of  redeeming  the  land,  before  they  can 
be  in  a  position  to  question  the  validity  of  such  deed,  and  the 
validity  of  the  judgment  and  sale,  in  any  suit  at  law.  The 
defendant  Hogle,  therefore,  will  be  required  to  surrender  the 
certificates  of  sale  of  these  tracts  of  land  for  cancellation,  and 
will  be  enjoined  from  asserting  any  right  under  them,  or 
either  of  them,  to  a  deed  for  the  said  lands.  The  taxes  he 
has  paid  for  1861  were  paid  by  him  voluntarily,  and  he  has 
no  claim  on  the  complainants  to  be  reimbursed,  he  being  an 
active  party  to  the  illegal  proceedings  under  which  he  acquired 
the  certificates  of  sale,  and  placed  himself,  knowingly,  in  his 
present  position.  The  decree  dismissing  the  bill  is  reversed, 
and  the  cause  remanded,  with  leave  to  put  in  an  answer. 

Decree  reversed. 
10— 30th  Ilj 
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Nicholas  Hunsaker,  Sheriff  of  Alexander  County, 
and  the  County  Couet  of  Alexander  Countyt 
Plaintiffs  in  Error,  v.  John  H.  Wright,  and 
Charles  Davis,  Trustees,  etc.,  Defendants  in  Error, 

ERROR  TO  ALEXANDER. 

The  legislature  has  no  power,  under  the  constitution,  to  exempt  any  person 
or  class  of  persons  from  the  payment  of  taxes.  But  it  may  commute  a 
tax  for  a  payment  of  money  or  other  equivalent,  and  is'the  sole  judge  of 
the  propriety  and  value  of  such  equivalent. 

This  was  a  bill  filed  in  the  Alexander  Circuit  Court,  by  the 
defendants  in  error,  at  the  June  term  thereof,  1860,  for  an 
injunction  to  stay  the  plaintiffs  in  error  from  proceeding  to 
collect  the  county  taxes  assessed  by  the  County  Court,  upon 
property  within  the  limits  of  the  city  of  Cairo. 

The  bill  alleges  that  complainants  were  owners  of  Cairo 
property  in  1859. 

That  by  act  of  1857,  of  the  legislature,  the  city  was  in- 
corporated. 

That  in  1859  the  legislature  passed  an  act  providing  for  the 
extension  of  the  limits  of  Cairo. 

That  said  act  further  provides  that  real  and  personal  prop- 
erty within  the  limits  of  the  city  of  Cairo  shall  on  certain 
conditions  be  exempt  from  taxation  for  county  purposes. 

The  defendants  filed  their  demurrer  to  this  bill,  relying 
upon  the  constitutional  provision  that  taxes  must  be  levied 
and  assessed  with  uniformity  as  to  persons  and  property,  for 
county  purposes. 

The  court  overruled  the  defendants'  demurrer,  and  injunc- 
tion made  perpetual. 

This  cause  is  brought  by  writ  of  error  to  this  court  by 
defendants  below,  who  assign  for  error: 

The  court  erred  in  overruling  the  demurrer. 

The  decree  was  given  for  complainants  below,  when,  by  the 
laws  of  the  land,  it  should  have  been  for  respondents. 

Complainants'  bill  is  not  sufficient  in  law. 
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Wm.  J.  Yost,  and  J.  Dougherty  &  Son,  for  Plaintiffs  in 
Error. 

The  defendants  in  error  filed  their  bill,  claiming  as  property 
holders  of  the  city  of  Cairo,  to  be  exempt  from  the  payment 
of  taxes  for  county  purposes  by  virtue  of  the  act  of  the  legis- 
lature of  1859,  amendatory  of  the  Cairo  city  charter. 

This  act  is  in  conflict  with  the  ninth  article,  second  and 
fifth  sections  of  the  State  constitution.  Constitution  of  1848, 
Art.  9,  Sees.  2  and  5;  O'Kane  v.  Treat  et  al.,  25  111.  561. 

William  H.  Green,  for  Defendants  in  Error. 

Walker,  J.  This  was  a  bill  exhibited,  to  enjoin  the  collec- 
tion of  the  county  tax  levied  on  the  real  and  personal  prop- 
erty, within  the  corporate  limits  of  the  city  of  Cairo.  A 
demurrer  was  filed,  but  was  overruled  by  the  court,  and  the 
injunction  made  perpetual.  And  the  cause  is  brought  to  this 
court  to  reverse  that  decree. 

The  bill  alleges,  that  by  the  charter  of  the  city,  it  is  pro- 
vided, that  its  inhabitants  shall  be  exempt  from  performing 
labor  on  the  roads  beyond  the  city  limits,  or  taxes  to  procure 
labor  for  such  purpose,  and  the  property  within  the  city 
should  be  exempt  from  taxes  levied  for  county  purposes; 
provided  the  city  should  support  the  resident  paupers  thereof, 
and  pay  the  expenses  of  the  Circuit  Court  in  all  the  criminal 
cases,  for  offenses  committed  by  citizens,  and  all  jail  fees 
accruing  therefrom.  The  bill  alleges,  that  the  County  Court 
had  levied  the  same  rate  of  taxes  upon  property  in  the  city, 
as  on  other  property  beyond  its  limits,  for  county  purposes, 
although  the  city  has  complied  with  the  provision  of  their 
charter  exempting  property  owned  in  the  city  from  a  county 
tax.  That  complainants  reside,  and  the  property  upon  which 
the  tax  is  imposed,  is  situated,  in  the  city. 

The  grounds  urged  for  the  reversal  of  the  decree  are,  that 
these  provisions  of  the  charter  are  in  conflict  with  the  second 
and  fifth  sections  of  the  ninth  article  of  the  State  constitution. 
That  under  these  sections,  the  General  Assembly  are  power- 
less to    make   such  exemptions  from  taxation.     The  first  of 
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these  sections  declares  that  "The  General  Assembly  shall  pro- 
vide for  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
his  or  her  property."  The  latter  provides  that  "The  corporate 
authorities  of  counties,  townships,  school  districts,  cities, 
towns  and  villages,  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  such  taxes  to  be  uniform 
in  respect  to  persons  and  property,  within  the  jurisdiction  of 
the  body  imposing  the  same." 

These  provisions  wsre  manifestly  inserted  in  the  funda- 
mental law,  for  the  purpose  of  insuring  equality  in  the  levy 
and  collection  of  the  taxes  to  support  the  government,  whether 
levied  for  State,  county  or  municipal  purposes.  The  design 
was  to  impose  an  equal  proportion  of  these  burthens  upon  all 
persons  within  the  limits  of  the  district,  or  body  imposing 
them.  Under  these  provisions  the  legislature  has  no  power 
to  exempt  or  release  a  person,  or  community  of  persons,  from 
their  proportionate  share  of  these  burthens.  Not  having  such 
power  themselves,  they  are  unable  to  delegate  such  power  to 
these  inferior  bodies,  In  the  case  of  O-Kane  v.  Treat  et  al., 
25  111.  561,  it  was  held,  that  a  provision  of  exempting  persons 
residing  in  a  city  from  a  tax  levied  to  repair  roads  beyond  the 
city  limits,  by  township  authority,  was  repugnant  to  the 
constitution. 

But  it  is  urged,  that  this  provision  does  not  prevent  the 
legislature  from  commuting  such  a  tax  for  an  equivalent  bur- 
then. That  in  commuting  such  a  tax  with  a  county,  city  or 
other  corporate  body,  or  with  an  individual,  the  General 
Assembly  are  to  be  the  sole  judges  of  the  sufficiency  of  the 
equivalent  to  be  received  in  lieu  of  the  tax.  It  is  obvious, 
that  if  they  may  commute  at  all,  they  must  be  the  sole  judges 
of  its  propriety,  and  their  acts  are  not  subject  to  the  revision 
of  any  other  power  in  the  State.  If  this  power  is  possessed, 
it  is  liable  to  many  and  great  abuses. 

This  question  is,  however,  not  one  of  first  impression  in  our 
jurisprudence.  In  the  case  of  The  State  Bank  v.  The  People, 
4  Scam.  303,  which  arose  under  the  old  constitution,  the  ques- 
tion of  the  power  to  commute  a  tax,  was  presented  and  deter- 
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mined  by  the  court.  It  was  there  held,  that  the  legislature 
might  exercise  such  a  power,  it  not  being  prohibited  by  the 
constitution.  It  is  true  that  case  arose  under  a  different  in- 
strument, but  its  provisions  were  essentially  the  same  as  those 
in  the  present  constitution,  so  far  as  they  relate  to  equality  in 
taxation. 

This  question  was  again  presented  under  the  present  con- 
stitution, in  the  case  of  The  Illinois  Central  Railroad  v. 
The  County  of  McLean,  IT  111.  291.  It  was  there  held,  that 
the  General  Assembly  had  the  power  to  commute  the  ad 
valorem  tax  on  the  property  of  the  company,  for  a  certain 
per  centage  on  the  gross  receipts  of  the  road.  These  cases 
fully  recognize  this  principle.  It  is  true  they  were  both 
private  and  not  municipal  corporations.  But  the  principle  is 
the  same.  In  fact  the  exercise  of  the  power  in  favor  of  a 
municipal  corporation  is  less  objectionable  than  with  a  private 
body,  as  in  the  former,  the  provision  is  subject  to  repeal  at 
any  time,  whilst  with  the  latter  it  assumes  the  character  of  a 
contract.  The  exercise  of  this  power  depends  upon  a  differ- 
ent principle,  from  the  right  simply  to  exempt  bodies  of  per- 
sons or  classes  of  property  from  this  burthen. 

In  the  case  of  Trustees  v.  McConnell,  12  111.  138,  it  was 
held,  that  in  levying  a  tax,  within  a  corporate  body,  it  must 
be  uniform  within  the  limits  of  that  body.  That  the  legisla- 
ture could  not  exempt  articles,  or  classes  of  property.  The 
same  rule  was  announced  in  O^Kane  v.  Treat.  In  these  cases, 
there  was  no  pretense  of  a  commutation,  but  it  was  simply 
an  effort  unconditionally  to  make  an  exemption  from  the  pay- 
ment of  taxes.  They  clearly  announce  the  correct  rule  in 
such  cases. 

The  court  below  committed  no  error,  in  rendering  the  in- 
junction perpetual,  and  the  decree  is  affirmed. 

Decree  affirmed. 
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Nicholas  Hunsaker  etal.  Plaintiffs  in  Error,  z\  B.  ^. 
Harrell,  et  al.,  Defendants  in  Error. 

ERROR  TO  ALEXANDER 

This  case  presents  the  same  questions  as  the  preceding,  and 
the  decision  is  the  same. 

This  was  a  suit  in  chancery,  commenced  by  the  defendants 
in  error,  in  the  Alexander  Circuit  Court,  June  term,  1860,  by 
bill  in  chancery  for  injunction. 

Defendants  charge  they  were  residents  and  property  holders 
of  the  city  of  Cairo,  on  the  first  day  of  May,  1859.  That  in 
1857  Cairo  was  incorporated  as  a  city.  In  1859  the  legislature 
passed  an  amendatory  act,  providing  that  the  real  and  per- 
sonal estate  in  Cairo  shall  from  thence  forever  be  exempt 
from  taxation  for  county  purposes. 

That  at  the  March  term  of  the  Alexander  County  Court  an 
order  was  passed,  assessing  a  tax  on  all  property  in  Alexander 
county,  both  real  and  personal,  including  that  in  Cairo,  for 
county  purposes.  That  the  assessor  proceeded  to  assess  de- 
fendant's property.  That  Nicholas  Hunsacker  is  about  to 
collect  said  taxes  of  complainants  and  others;  and  prays  an 
injunction. 

Plaintiffs  in  error  filed  their  demurrer  to  this  bill,  and 
rely  on  the  constitution  and  laws  of  this  State. 

The  court  overruled  the  demurrer,  and  made  the  injunction 
perpetual. 

Plaintiffs  bring  the  cause  to  this  court  by  writ  of  error, 
and  assign  for  error. 

The  court  erred  in  overruling  the  demurrer. 

The  bill  of  complaint  was  not  sufficient  in  law. 

The  decree  was  for  Bailey  Harrell  and  others,  when  by 
law  it  should  have  been  for  N".  Hunsacker  and  others. 

Wm.  J.  Yost,  and  J.  Dougherty  &  Son,  for  Plaintiffs  in 
Error. 
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Walker,  J".  The  facts  in  this  case  are  the  same  as  in  the 
case  of  Hunsaker  et  al.  v.  Wright  et  al.,  determined  at  the 
present  term  of  this  court.  The  same  questions  being  involved, 
it  is  not  deemed  necessary  to  discuss  them  here.  The  decree 
of  the  court  below  is  affirmed. 

Decree  affirmed. 


Ludwig-  Hoereth,  Appellant,  v.  The  Franklin  Mill 
Company,  Appellee. 

APPEAL  FEOM  ST.  CLAIR. 

The  plea  of  nul  tiel  corporation  is  a  plea  in  bar,  and  should  not  be  stricken 
from  the  files  because  a  plea  to  the  merits  has  been  interposed. 

Where  a  corporation  sues  by  a  wrong  name,  the  defendant  can  only  take 
advantage  of  it  by  a  plea  in  abatement;  but  where  there  is  no  misnomer? 
the  defendant  can  only  plead  nul  tiel  corporation  in  bar. 

A  defendant  who  wishes  to  avail  himself  of  a  postponement  of  the  time  at 
which  his  liability  matures,  must  aver  the  consent  of  the  plaintiff  to  such 
postponement,  otherwise  his  plea  is  bad. 

The  loss  of  an  instrument  of  writing  does  not  change  the  contract  con- 
tained in  it.     The  liability  of  the  parties  remains  the  same. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

W.  H.  Undebwood,  and  Noetling,  for  Appellant. 

I.     As  to  the  plea  of  nul  tiel  corporation. 

Striking  pleas  from  the  files  is  an  arbitrary  act,  and  when 
done  improperly,  judgment  will  be  reversed.      3.  Scam.  546. 

It  has  been  solemnly  settled  by  the  unanimous  decision  of 
this  Supreme  Court,  on  rehearing,  where  the  point  was  argued 
by  two  of  the  ablest  lawyers  of  this  State,  that  a  private  cor- 
poration must  prove  its  legal  existence  under  the  general  issue. 
Hargrave  v.  The  Bank  of  Illinois,  Breese,  84;  Jones  v.  The 
Bank  of  Illinois,  Breese,  86. 

It  is  true  that  in  the  case  of  Mclnty^e  v.  Preston,  5  Gilm. 
58,  there  is  a  dictum  by  one  of  the  judges  of  this  court,  that 
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the  general  issue  admits  the  capacity  of  the  plaintiff  to  sue, 
and  it  is  said,  if  the  defendant  would  deny  the  existence  of 
the  corporation,  he  must  put  in  a  plea  for  that  purpose,  but 
that  decision  does  not  indicate  whether  said  plea  should  be  in 
abatement  or  in  bar. 

In  4  Peters,  501,  it  is  said  that  the  defendant  may  plead 
nul  tiel  corporation  in  bar.  So  also  in  21  111.  277;  24  111. 
479;  12  111.  86;  13  111.  517;  17  111.  55;  12  Barb.  573.  Nul 
tiel  corporation  may  be  more  properly  plead  in  bar.  5  Watts 
&  Serg.  215;  33  Penn.  State  E.  364;  3  Ind.E.  285;  Gage, 
etc.  v.  Dawson,  4  Blackf.  202;  3  Kernan,  313;  3  Clark's 
(Iowa)  P.  419,  433;  18  John.  P.  137;  20  Ark.  P.  207. 

It  does  not  follow  that  the  corporation  was  ever  organized 
after  the  subscription.  17  111.  58;  26  111.  41.  Or  it  may 
have  expired.  3lnd,  P.  285.  There  is  no  doubt  that 
anciently  a  plea  of  nul  tiel  corporation  was  a  good  plea  in  bar, 
and  it  is  only  bad  on  special  demurrer,  where  such  plea  is 
equivalent  to  the  general  issue.  But  it  is  a  good  plea  where 
the  plaintiff  is  not  bound  to  prove  an  incorporation  under  the 
general  issue.     Ang.  on  Corp.,  Sec.  634;  16  John.  P.  300. 

In  a  suit  by  an  executor  or  an  administrator,  the  defendant 
may  put  in  issue  the  right  of  the  plaintiff  to  sue  in  that  ca- 
pacity, by  a  plea  in  bar.  2  Greenl.  Ev.,  Sec.  338 ;  Langdon, 
Adm'r,  v.  Potter,  11  Mass.  P.  315,  316;  1  Chitty  PL  489;  1 
Saund.  P.  274,  note  3. 

II.     As  to  third,  fourth  and  fifth  pleas. 

Trustees  had  a  right  to  regulate,  under  a  by-law,  the  pay- 
ment of  stock  notes.  1  Purp.  Stat.,  p.  217,  Sec.  6;  17  111.  30, 
31;  25  111.  131. 

The  demurrer  to  the  fourth  and  fifth  pleas  should  have 
been  overruled.  Where  an  instrument  is  signed  on  condition 
that  a  third  person  shall  sign  it,  the  instrument  is  inchoate  and 
void  before  the  condition  is  complied  with.  Chitty  on  Cont. 
419;  Story  on  Prom.  Notes,  Sec.  188,  note  1;  4  Cranch  P. 
175;  7  Peters  P.  448;  13  Howard  P.  334;  Leaf  v.  Gibbs, 
4  C,  &  P.  466;  Awd  v.  Dickson,  5  Eng.  L.  and  Eq.  P.  612; 
Prescott  v.  Brinley,  6  Cush.  P.  233;  Young  v.  Ward,  21  111. 
225;  26  111.  494. 
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G.  Trumbull,  for  Appellee. 

The  defendant,  by  pleading  the  general  issue,  necessarily 
admitted  the  capacity  of  the  plaintiffs  to  sue.  If  defendant 
intended  to  take  exceptions,  it  should  have  been  by  plea  in 
abatement.  Conrad  v.  The  Atlantic  Insurance  Company,  1 
Pet.  R.  450;  The  Society,  etc.  v.  The  Town  of '  Pawlet,  4  Pet. 
R.  501;  1  Mass.  R.  482. 

The  same  doctrine  is  fully  indorsed  in  the  case  of  Mclntyre 
v.  Preston,  5  Gilm.  59;  Angell&  Ames  on  Corporations,  633. 

Chandler  v.  The  N.  C.  R.  R.  Co.,  18  111.  191,  193.  In  this 
case,  nul  tiel  corporation,  general  issue,  and  other  pleas  were 
filed.  A  demurrer  was  sustained  to  the  plea  of  nul  tiel  cor- 
poration. 

A  person  giving  a  mortgage  or  note  to  a  corporation,  as 
such,  is  thereby  estopped  from  denying  the  corporate  existence 
of  the  corporation.  Angell  &  Ames  on  Corporations,  635; 
Den  v.  Van  Ilauton,  5  Halst.  (N.  J.)  R.  270 ;  Congregational 
Society  v.  Perry,  6  N.  II.  R.  164;  All  Saints'-  Church  v.  Lov* 
ett,  1  Hall  (N".  Y.)  R.  191;  John  v.  Farmers-  and  Mechanics1 
Bank,%  Blackf.  R.  367;  14  John.  R.  245;  2  Mo.  169;  3 
Hawks'  (K.  C.)  520. 

The  plea  of  nul  tiel  corporation,  to  have  been  a  good  plea  in 
abatement,  should  have  been  sworn  to.  Rev.  Stat.  1S45,  p. 
43.  The  defendant  admits  that  the  corporation  was  organized 
by  the  instrument  which  he  signed  payable  to  it. 

The  court  will  frequently  exercise  its  discretion  in  striking 
pleas  from  the  files,  where  the  subject-matter  of  the  plea  pre- 
sents no  defense,  or  where  the  same  fact  is  presented  in 
various  pleas.  2  Gilm.  604;  22  111.  524;  Gilmore  v.  New- 
land,  26  111.  204.  A  plea  in  abatement,  which  is  filed  after 
answering  to  the  merits,  should  be  stricken  from  the  files. 
Walker  et  al.  v.  Welch  et  al.,  14  111.  278. 

The  cases  referred  to  by  appellants,  as  to  the  right  of  cor- 
porations to  make  by-laws,  etc.,  have  no  application  to  such  a 
case  as  is  presented  in  the  record.  In  this  case,  the  defend- 
ant has  fixed  the  time  of  payment,  and  the  amount  to  be  paid 
in  the  agreement,  which  he  signed. 
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The  third  plea  presented  no  defense  to  the  action.  The 
corporation  had  no  right  to  change  the  contract  without  the 
consent  of  the  defendant;  there  is  no  averment  that  the  de- 
fendant consented  to  any  such  change,  nor  was  there  any  con- 
sideration for  a  change  of  contract. 

The  fourth  and  fifth  pleas  admit  the  original  cause  of  action, 
and  aver  that  the  instrument  sued  upon  in  the  first  and 
second  counts,  was  a  copy  of  the  original  instrument,  which 
was  destroyed  by  accident,  signed  by  the  defendant,  but  allege 
that  the  instrument  sued  upon  was  to  have  been  signed  by 
others.  It  appears  to  me  that  the  plea  does  not  go  to  the 
foundation  of  the  action.  The  instrument  required  no  new 
consideration.  It  was  the  acknowledgment  of  a  fact,  or  legal 
obligation,  which  every  honest  man  was  in  duty  bound  to 
make,  and  furnishing  evidence  of  that  legal  right,  which  the 
courts  would  otherwise  enforce.  The  defendant  could  not 
limit  his  liability  in  the  manner  set  out  in  the  pleas. 

No  verbal  agreement  can  take  effect,  if  contemporaneous 
with  the  making  of  the  instrument,  for  that  would  be  to  allow 
verbal  evidence  to  vary  a  written  contract.  -Byle  on  Bills  of 
Exchange,  157,  side  page  76,  and  cases  cited;  Chitty  on 
Bills,  162,  and  notes;  Famham  v.  Ingham,  5  Yerm.  514; 
Dill  et  al.  v.  Wabash  B.  R.  Co.,  21  111.  92. 

The  instrument  was  evidence  under  the  common  counts. 
GriswoldY.  Trustees  of  Peoria  University,  26  111.  41;  Pry  or 
et  al.  v.  Cain,  25  111.  292;  17  111.  59. 

Beeese,  J.  This  was  an  action  of  assumpsit,  tried  in  the 
St.  Clair  Circuit  Court,  at  the  October  term,  1861,  wherein 
the  Franklin  Mill  Company  was  plaintiff,  and  Ludwig  Hoereth, 
defendant. 

The  first  count  of  the  declaration  alleges,  that  Hoereth,  on 
the  19th  of  October,  1858,  at,  etc.,  made  his  certain  instru- 
ment in  writing,  wherebv  he  subscribed,  as  stock  to  said  com- 
pany,  $500,  and  thereby  promised  to  pay  said  company,  using 
the  description,  "  to  the  treasurer  of  the  board  of  directors  " 
of  said  company,  $125  on  the  first  of  September,  1861,  and  a 
like  sum  on  the  first  of  September,  each  year  thereafter,  until 
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the  entire  stock  was  paid;  that  the  said  first  installment  was 
wholly  due  and  unpaid. 

The  second  count  alleges,  that  the  defendant,  together  with 
others,  being  desirous  of  building  a  steam  flouring  mill,  to 
carry  on  the  business  of  manufacturing  flour  in  its  various 
branches,  at  the  town  of  Smith  ton,  in  said  county,  on  the 
19th  day  of  October,  1858,  subscribed  $500  stock,  payable  as 
stated  in  the  first  count.  The  count  then  avers,  in  considera- 
tion of  the  premises,  plaintiffs  became  duly  incorporated,  and 
expended  large  amounts  of  money,  to  wit,  $10,000,  in  the 
erection  of  the  said  flouring  mill;  yet  the  said  defendant;  al- 
though often  requested,  had  not  paid  the  said  first  installment. 

The  third  count  is  a  consolidated  count  for  money  lent,  paid, 
and  on  an  account  stated;  with  a  breach  in  the  usual  form. 

The  defendant  pleads — 1st,  general  issue;  2nd,  nul  tiel 
corporation. 

The  third  plea  to  the  first  and  second  counts  alleges,  that 
after  the  execution  of  the  said  instrument  in  writing,  and 
before  this  suit  was  brought,  to  wit,  on,  etc.,  at  etc.,  a  board 
of  trustees  was  elected  by  the  stockholders  of  said  corporation 
respectively,  which  said  trustees  passed  certain  by-laws,  by 
which  said  by-laws  it  was  prescribed,  among  other  things, 
in  what  manner  the  said  trustees  should  call  in  and  demand 
all  such  sums  of  money  by  the  stockholders  respectively  sub- 
scribed, and  that  no  payment  of  stock  should  be  demanded, 
except  an  order  was  first  passed  by  the  said  board  and  no- 
tice given  to  the  stockholders,  or  a  personal  demand  made 
of  them  for  such  amount  of  stock  as  was  called  in;  which 
order  is  still  in  force;  and  defendant  averred,  that  no  such 
order  was  ever  made  for  the  payment  of  said  stock,  or  any 
part  thereof,  nor  was  any  demand  made  or  notice  given  by 
the  said  corporation  to  this  defendant,  for  the  payment  of 
said  stock  before  this  suit  was  brought;  and  this  the  defendant 
was  ready  to  verify,  etc. 

The  fourth  plea  to  the  special  count  alleges,  that  before  the 
defendant  signed  said  instrument  in  writing,  an  instrument 
identical  with  it  was  signed  by  him,  containing  the  names  of 
good  and   responsible    citizens,   viz.,    John  Tate,  and    John 
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McCully;  tliat  he  signed  the  instrument  with  the  said  names 
being  already  on  the  paper;  that  the  said  paper  was  destroyed 
by  accident,  and  that  the  company  circulated  another  paper, 
the  one  now  sued  upon  purporting  to  be  identical  with  the 
first,  and  to  contain  the  same  names,  and  that  this  defendant 
signed  the  paper  sued  upon  for  the  sole  consideration  and 
upon  the  express  understanding  with  the  company,  that  it 
was  to  be  and  should  be  signed  by  all  the  former  subscribers 
including  Tate  and  McCully,  before  the  same  .should  have  any 
force  or  effect  whatever;  and  this  defendant  avers,  that  the 
corporation  never  procured  Tate  and  McCully  to  sign  this 
paper,  and  wrongfully  took  possession  of  the  paper  now  sued 
upon,  and  have  kept  the  same,  and  instituted  this  suit  thereon; 
wherefore  the  defendant  says  the  consideration  for  signing  said 
note  has  failed;    and  this  he  is  ready  to  verify,  etc. 

The  fifth  plea  to  said  first  and  second  counts,  alleges  the 
facts  stated  in  said  fourth  plea,  and  concludes:  "wnerefore 
the  said  plaintiff  obtained  the  execution  of  the  insurument 
sued  on  from  said  defendant,  by  fraud  and  circumvention; 
and  this  he  is  ready  to  verify,"  etc. 

Plaintiff  below  filed  a  demurrer  to  the  third,  fourth  and  fifth 
pleas,  which  was  sustained  by  the  court.  Plea  of  nul  tiel 
corporation  was  stricken  from  the  files  by  the  court,  on  motion 
of  the  plaintiff;  to  which  order  the  defendant  then  and  there 
excepted. 

The  case  was  tried  by  the  court  by  consent.  On  the  trial, 
plaintiff  introduced  the  subscription  paper  described  in  the 
first  and  second  counts  of  plaintiff's  declaration,  which  was  all 
the  evidence  in  the  case;  upon  which  the  court  found  for  the 
plaintiff,  $120. 

Defendant  moved  for  a  new  trial;  motion  overruled,  and 
exceptions  taken. 

The  case  is  brought  to  this  court  by  appeal,  and  the  follow- 
ing errors  assigned:  1st,  The  court  erred  in  sustaining  de- 
murrer to  the  third,  fourth  and  fifth  pleas ;  2nd,  in  striking 
plea  of  nul  tiel  corporation  from  the  files;  3rd,  in  finding  for 
appellee;  4th,  in  refusing  appellant  a  new  trial. 

It  would  seem,  from  the  averments   in  the  declaration,  that 
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the  plaintiffs  were  not  in  fact  a  corporation  at  the  time  the  de- 
fendant became  a  subscriber.  His  subscription  was  induce- 
ment merely,  to  the  formation  of  the  company ;  hence,  the  rule 
insisted  on,  that  contracting  with  a  corporation  by  name,  is 
an  acknowledgment  of  the  existence  of  the  corporation,  could 
not  apply.  At  the  time  of  the  subscription,  there  was  no  cor- 
poration with  a  name.  The  .subscription  was  preliminary  to 
an  organization  under  the  general  incorporation  law  for  man- 
ufacturing and  other  purposes.  It  follows  then,  that  the  pleas 
of  non-assumpsit  and  nul  tiel  corporation  were  not  inconsist- 
ent pleas,  for  the  former  put  in  issue  the  fact  of  subscribing, 
and  the  other  the  fact  of  the  subsequent  organization  of  a  com- 
pany with  the  name  in  which  the  suit  was  brought.  But  if 
the  pleas  were  inconsistent,  the  court  should  not  have  stricken 
either  of  them  from  the  files  for  that  reason.  Our  Practice 
act,  Sec.  14,  provides  that  the  defendant  may  plead  as  many 
matters  of  fact  in  several  pleas  as  he  may  deem  necessary  for 
his  defense.  (Scates'  Comp.  253.)  On  the  supposition, 
doubtless,  that  the  plea  of  nul  tiel  corporation  should  be  re- 
garded as  a  plea  in  abatement,  the  court  struck  it  out,  a  plea 
to  the  merits  having  been  interposed.  We  have  held,  and 
such  is  the  weight  of  authority,  that  such  a  plea  is  a  plea  in 
bar.  Saunders,  that  most  eminent  pleader,  says,  in  his  note 
to  the  case  oiMellor  v.  Spateman,  1  Saunders'  Rep.  340,  when  a 
corporation  sues  by  a  wrong  name,  the  advantage  can  be  taken 
by  the  defendant  only  by  a  plea  in  abatement.  But  where 
there  is  no  misnomer,  the  defendant  can  only  plead  nul  tiel 
corporation  in  bar.  It  is  understood  that  this  is  the  doctrine 
of  the  courts  of  Great  Britain  and  of  this  country.  Town  of 
Lewiston  v.  Proctor,  27  111.  416;  Marsh  v.  Astoria  Lodge, 
etc.,  ib.  425.  Though  it  may  be  true,  that  a  party  contracting 
with  a  corporation  by  name,  cannot  deny  its  corporate  exist- 
ence, or,  more  correctly  speaking,  will  be  considered  as  having 
admitted  it,  yet  he  may  deny  the  fact  by  plea,  and  it  then 
becomes  a  question  of  evidence,  can  he  gainsay  his  own 
admission?  It  is  not  a  question  of  pleading  at  all.  This  is 
of  every  day's  occurrence.  Any  fact  which  a  party  has  ad- 
mitted, may  be  denied  on  the  record  by  plea. 
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The  court  erred  in  striking  the  plea  of  nul  tiel  corporation 
from  the  files,  and  for  this  reason  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  reinstate 
the  plea. 

The  objections  to  the  third  plea  were  well  taken,  as  the 
defendant's  liability  arose  out  of  the  contract  he  had  made  to 
pay  the  money  by  a  particular  day,  and  this  could  not  be 
changed  without  the  consent  of  the  defendant,  which  consent 
the  plea  does  not  aver. 

As  to  the  fourth  and  fifth  plea,  it  is  sufficient  to  say,  the 
fact  that  other  parties  were  to  sign  this  new  note,  is  of  no 
importance,  as  they  were  bound  by  the  instrument  alleged  to 
be  lost,  and  could  be  sued  to  judgment  on  it.  The  contract 
remained  the  same,  notwithstanding  the  loss. 

Judgment  reversed. 


Charles   Wooley,  Plaintiff  in   Error,   v.    William 
M.  Fry,  Defendant  in  Error. 

ERROR  TO  GREENE. 

It  will  be  presumed  that  the  evidence  in  the  court  below  was  sufficient  to 
sustain  the  verdict,  unless  it  appear  from  the  bill  of  exceptions  that  it 
contains  all  the  evidence. 

The  mortgagee  of  personal  property,  permitted  four  days  to  elapse,  after 
the  maturity  of  the  mortgage,  before  taking  possession  of  the  property: 
Held,  that  he  did  not  exercise  due  diligence  If  absent  himself,  he 
should  have  employed  an  agent. 

The  question  of  dilligence  is  one  both  of  law  and  of  fact.  It  is  for  the  court 
to  determine  what  time,  under  the  circumstances,  is  reasonable,  and  the 
jury  will  say  whether  the  mortgage  was  foreclosed  within  that  time. 

The  fact  that  -  note  and  chattel  mortgage  was  given  for  a  larger  sum  than 
was  actually  due,  is  not  conclusive  of  fraud. 

It  may  have  been  done  by  mistake;  and  it  is^  for  the  jury  to  decide 
whether  it  was  done  in  fraud  of  creditors,  or  in  good  faith. 

This  was  an  action  of  replevin,  instituted  to  recover  posses- 
sion of  two  horses,  which  Fry  had  levied  on  (he  being  deputy 
sheriff  of  Greene   county)   as  the   property  of  one    William 
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Briscoe.  The  declaration  was  for  the  wrongful  detention  of 
said  property.  The  plea  is  the  general  issue,  with  an  agree- 
ment of  attorneys  that  all  special  matters  in  bar  of  suit  should 
be  allowed  under  said  plea. 

On  this  issue  trial  was  had,  and  a  verdict  for  defendant. 
Plaintiff  moved  for  a  new  trial,  which  was  overruled,  and  a 
judgment  entered. 

The  testimony  showed,  that  William  A.  Davis  had  a  mort- 
gage on  the  horses  in  controversy  for  the  sum  of  $300.  That 
on  posting  accounts,  after  note  was  given,  the  indebtedness 
was  not  so  large  as  Davis  and  Briscoe  each  thought  it  was, 
and  Davis  credited  on  the  note  the  excess — and  this  was  done 
as  soon  as  the  error  was  discovered.  That  the  mortgage  was 
acknowledged  before  a  justice  in  whose  precinct  Briscoe  re- 
sided, and  the  proper  entry  was  made  on  the  justice's  docket. 
The  mortgage  is  in  the  usual  form. 

That  Davis,  the  mortgagee,  was,  on  the  last  of  July,  en- 
gaged in  the  city  of  St.  Louis  (the  mortgage  becoming  doe 
August  1st)  on  very  urgent  business,  and  was  so  detained  until 
the  evening  of  the  2nd  day  of  August,  when  he  started  home 
in  the  evening,  rode  all  night,  and  reached  home  on  the  morn- 
ing of  the  3rd  day  of  August,  when  he  immediately  took 
steps  to  foreclose  the  mortgage  by  placing  it  in  the  hands  of 
an  officer,  with  the  direction  to  immediately  take  and  advartise 
the  property.  That  the  officer  demanded  the  property  of 
Briscoe,  and  found  the  same  was  out  on  the  river  bottom,  a 
very  extended  range,  where  it  was  impossible  for  strangers  to 
the  stock  to  find  the  same.  That  Briscoe  promised  to  get  the 
said  stock  up  on  the  3rd,  or  morning  of  the  4th,  and  deliver 
the  same  to  Mr.  R.  S.  Cole,  and  did  so  by  the  time  specified. 
That  the  mortgage  was  for  a  valid  outstanding  indebtedness, 
given  in  good  faith. 

The  defendant  offered  in  evidence  the  execution. 

Whereupon  the  court  refused  the  following  instructions 
asked  for  by  the  plaintiff,  to  wit: 

The  court,  for  the  plaintiff,  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  William  A,  Davis  was  absent 
in  St.  Louis,  on  his  necessary  and  urgent  business,  on  the  last 
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of  July,  1861,  and  hastened  home  as  speedily  as  he  could,  and 
on  arriving  at  home  on  the  morning  of  the  3rd  of  August, 
took  steps  at  once  to  foreclose  the  mortgage  and  take  possession 
of  the  property  in  controversy,  that  is  all  the  diligence  re- 
quired at  his  hands,  and  if  the  mortgage  was  given  in  good 
faith  to  secure  an  existing  debt,  the  jury  ought  to  find  the 
issue  for  the  plaintiff. 

The  court  instructs  the  jury  that  the  question  of  diligence 
in  foreclosing  a  chattel  mortgage,  is  a  question  depending  upon 
the  situation  of  the  parties  and  the  property  in  each  particular 
case,  and  it  is  for  the  jury  to  determine,  upon  the  facts  proven, 
whether  due  diligence  was  used  in  the  case  or  not. 

And  gave,  in  lieu  thereof,  the  following  instructions,  to  wit: 

If  the  jury  believe,  from  the  evidence,  that  it  was  in  the 
power  of  Davis  by  the  use  of  reasonable  diligence,  to  reduce 
into  his  possession  the  mortgaged  property  on  the  day  of  the 
maturity  of  the  mortgage,  it  was  incumbent  on  him  to  do  so, 
otherwise  his  mortgage  is  a  fraud  in  law;  and  in  determining 
from  the  evidence  whether  he  could  so  have  taken  possession 
of  the  property  on  the  day  of  the  maturity  of  the  mortgage, 
the  absence  of  Davis  in  St.  Louis  is  to  be  disregarded  by  the 
jury,  as  it  cannot  be  set  up  by  him  as  an  excuse  for  not  taking 
possession  of  the  property. 

The  defendant  asked  and  the  court  gave  the  following  in- 
stigations for  him,  to  wit: 

That  the  jury  must  be  satisfied,  from  the  evidence,  that  the 
note  in  this  case,  in  the  mortgage  described,  was  given  for  a 
good  and  valuable  consideration  to  the  amount  which  it  pur- 
ports to  have  been  given  for;  or  otherwise  it  is  by  law  fraud- 
ulent and  void,  and  no  rights  can  accrue  under  it. 

That  if  the  note  in  the  mortgage  described  was  given  by 
Briscoe  to  Davis  for  more  than  was  due  and  owing  between 
them,  in  such  case  the  mortgage  becomes  fraudulent  as  to  the 
creditors  of  Briscoe. 

To  all  of  which  plaintiff  excepted  and  excepts.  There  was 
a  verdict  for  defendant,  aud  motion  for  new  trial,  which  was 
overruled.     Plaintiff  assigns  the  following  errors: 

The  court  erred  in  refusing  plaintiff's  instructions. 
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The  court  erred  in  giving  defendant's  instructions. 

The  court  erred  in  giving  instruction  in  lieu  of  plaintiff's 
instruction. 

The  court  erred  in  overruling  motion  for  new  trial,  and  in 
rendering  judgment. 

James  W.  English,  for  Plaintiff  in  Error. 

N.  M.  Broadwell,  for  Defendant  in  Error. 

This  judgment  cannot  be  disturbed: 

1st.  Because  it  does  not  affirmatively  appear  on  the  face  of 
the  bill  of  exceptions,  that  it  contains  all  the  evidence.  In 
such  case  the  presumption  is  in  favor  of  the  verdict.  1  G-ilm. 
420;  23  111.  90;  22  111.  415. 

2nd.  Because  it  does  not  appear  on  the  face  of  the  bill  of 
exceptions,  that  it  was  taken  and  signed  at  the  time  of  trial. 
5  Gilm.  453;  11  111.  84;  21  111.  639. 

3rd.  Because  the  record  shows  that  this  cause  was  tried 
twice,  and  there  is  nothing  in  the  bill  of  exceptions  showing 
whether  it  was  taken  on  the  first  or  last  trial.  The  court  can- 
not presume  that  it  was  taken  upon  the  last  trial.  If  taken 
on  the  first,  it  would  not  suffice  for  the  last  trial.  1  Scam.  134. 

4th.  Because  there  is  nothing  in  the  whole  record  showing 
that  the  bill  of  exceptions  was  ever  filed  or  signed. 

Plaintiff's  first  instruction  was  properly  refused,  because 
the  mortgagee's  absence  in  St.  Louis  does  not  in  any  way 
show  that  he  could  not  have  reduced  the  mortgaged  property 
to  possession  through  the  instrumentality  of  an  agent. 

The  party  or  his  agent  should  be  at  hand  to  reduce  the 
property  to  possession.     Reed  v.  Earns,  19  111.  594. 

Plaintiff's  second  instruction  was  properly  refused,  because 
the  evidence  shows  that  mortgagor  and  mortgagee  resided  in 
the  same  county,  within  ten  miles  of  each  other,  thus  bring- 
ing the  case  within  the  rule  laid  down  in  Reed  v.  Earns,  and 
in  Vass  v.  Perkins,  23  111.  382,  that  the  transaction  is  fraudu- 
lent per  se,  and  incapable  of  explanation. 

The  instructions  given  by  the  court  in  lieu  of  plaintiff's 
declare  the  law. 

il — oUth  III. 


162  SPKINGFIELD, 


Wooley  v.  Fry. 


Defendant's  instructions  declare  the  familiar  principle  that 
a  mortgage  made  without  a  valuable  consideration,  is  fraudu- 
lent and  void  as  to  the  creditors  of  mortgagor,  and  the  fact 
that  there  might  have  been  some  consideration  for  the  mort- 
gage, will  not  remove  the  fraud  established  by  the  transactions 
of  the  parties  in  executing  a  note  and  mortgage  for  nearly 
double  the  actual  consideration. 

The  evidence  is  abundantly  sufficient  to  sustain  the  verdict. 

Walker,  J.  The  bill  of  exceptions  in  this  case,  does  not 
purport  to  contain  all  of  the  evidence.  That  being  the  case, 
the  correctness  of  the  finding  of  the  jury  is  not  involved.  It 
has  been  uniformly  held,  that  in  the  absence  of  such  a  state- 
ment, all  of  the  presumptions  are  in  favor  of  the  verdict,  and 
thac  it  was  supported  by  the  evidence  on  the  trial. 

No  objection  is  perceived,  to  the  refusal  of  the  court  to  give 
plaintiff's  instructions  as  asked.  The  first  asserts,  that  the 
ab&ence  of  the  mortgagee  in  St.  Louis  at  the  time,  and  for  the 
period  of  two  days  after  the  maturity  of  the  mortgage,  was  a 
sufficient  excuse  for  failing  to  foreclose,  by  reducing  the  mort- 
gage property  to  his  possession,  until  four  days  had  elapsed 
after  its  maturity.  It  is  perfectly  obvious  that  with  a  very 
slight  degree  of  diligence,  the  mortgagee  could  have  reduced 
the  property  to  possession.  The  parties  resided  in  the  same 
county,  but  a  few  miles  apart,  and  had  the  mortgagee  appoint- 
ed an  agent,  no  reason  is  perceived  why  it  might  not  have 
been  done  on  the  day  the  mortgage  fell  due  just  as  well  and 
at  a  trifling  cost.  On  his  return  he  acted  through  an  agent  in 
reducing  the  property  to  possession.  To  allow  such  a  defense, 
would  be  to  dispense  with  all  diligence,  and  to  permit  the 
mortgagee  to  consult  his  own  convenience,  inclinations  or  in- 
terest, in  pursuing  his  rights  at  the  expense  of  other  parties. 

The  second  instruction  asserts  that  the  question  is  one  of 
fact,  and  is  only  for  the  consideration  of  the  jury,  in  the  light 
of  all  the  surrounding  circumstances.  In  cases  like  this,  it  is 
a  mixed  question  of  law  and  fact,  and  is  not  wholly  within 
the  province  of  the  jury  to  determine.  It  is  for  the  court  to 
determine  what  time  under  the  circumstances  is  reasonable, 
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and  then  the  jury  will  say  whether  the  mortgage  was  fore- 
closed within  that  time. 

It  is,  however,  urged  that  the  court  erred,  in  giving  defend- 
ant's instructions.  They  assert  that  the  note  must  have  been 
given  for  a  valuable  consideration,  to  its  full  amount,  and  if 
given  for  a  greater  sum  than  was  owing  by  the  mortgagor, 
that  fact  rendered  the  mortgage  fraudulent.  If  this  is  the 
correct  rule  in  such  cases,  the  slightest  mistake,  however  honest 
the  purposes  of  the  parties,  if  made  in  favor  of  the  mortgagee, 
would  be  attended  with  all  the  consequences  of  the  grossest 
fraud  deliberately  perpetrated  with  the  design  to  hinder  and 
delay  creditors.  It  is  a  rule  of  almost  uniform  application, 
that  to  constitute  a  fraud  in  fact,  the  act  producing  the  wrong 
must  be  intentionally  performed.  If  this  note  and  mortgage 
were  executed  with  design  and  not  by  inadvertence,  for  too 
large  a  sum,  to  enable  the  mortgagor  to  shield  his  property 
from  his  creditors,  or  to  enable  him  to  impose  upon  the  public, 
then  it  would  have  been  fraudulent  and  void. 

In  this  case  there  was  evidence  uncontradicted,  intended  to 
explain  and  show,  that  the  note  was  taken  for  too  large  a  sum 
purely  by  accident,  and  that  the  transaction  was  entered  into 
in  good  faith.  Whether  such  was  the  case  was  for  the  jury  to 
determine.  The  instruction  cut  off  all  inquiry  into  the  bona 
fides  of  the  transaction.  Before  it  was  given  it  should  have 
been  so  modified,  as  to  inform  the  jury  that  if  they  found  the 
transaction  was  entered  into  honestly  and  in  good  faith, 
although  the  mistake  had  occurred,  the  instruments  would  be 
valid;  but  if  it  was  fraudulent,  then  they  should  find  them 
void.  In  this  the  instruction  was  calculated  to  mislead  the 
jury.  The  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 
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John  Anstedt,  Appellant,  v.  Michael  Sutter, 
Appellee. 

APPEAL  FROM  ST.  CLAIR. 

When  property  is  sold  without  any  expectation  of  immediate  payment,  it 
is  a  sale  on  credit;  and  the  length  of  time  for  which  the  payment  is 
deferred,  whether  one  day,  or  a  longer  period,  is  of  no  consequence. 

Semble:  A  contract  made  in  Missouri,  and  void  by  the  laws  of  that  State, 
is  void  here. 

This  was  an  appeal  case  from  a  justice  of  the  peace,  tried 
in  the  St.  Clair  Circuit  Court,  by  the  court,  by  consent,  at  its 
March  term,  1862.  Court  found  in  favor  of  Sutter,  the  plain- 
tiff below,  $22,  for  which  judgment  was  rendered,  and  for 
costs.  Anstedt  appeals  to  this  court,  and  assigns  for  error, 
that  court  below  erred  in  finding  for  appellee,  and  in  refusing 
to  appellant  a  new  trial. 

The  bill  of  exceptions  shows  that  the  suit  was  upon  the 

following  account: 

"  St.  Louis,  January  6,  1862. 
"  Mr.  John  Anstedt  to  Michael  Sutter,  Dr. 

"  To  25  bottles  of  Rhein  Wine,  at  $1.00  per  bottle,      -        -      $25.00." 

Joseph  ITreitsinger,  witness  for  plaintiff,  testified  as  follows 
in  said  case:  That  some  time  in  February,  1857,  he  was  at  the 
bar-room  of  the  plaintiff  in  the  city  of  St.  Louis  and  State  of 
Missouri ;  that  defendant  came  there  with  others  and  treated 
all  present  to  wine:  that  there  were  about  twenty  or  thirty 
persons  present;  that  they  drank  about  twenty  or  twenty-five 
bottles  of  wine;  that  each  bottle  contained  about  one  quart, 
which  was  worth  one  dollar  per  bottle;  that  defendant  was 
partially  intoxicated,  and  that  after  drinking  the  wine,  plain- 
tiff (Sutter)  told  him  (defendant)  that  he  had  drank  enough 
and  had  better  go  home,  and  he  went  home  with  his  son  with- 
out paying  for  the  wine.  That  the  wine  bought  by  defend- 
ant was  intoxicating  liquor.  That  plaintiff  (Sutter)  was  at 
the  time  of  such  sale  a  regularly  licensed  dram-shop  keeper 
in  the  city  of  St.  Louis  and  State  of  Missouri,  and  that  the 
liquor  was  sold  by  him  at  his  dram-shop  in  said  city. 

Defendant   then   introduced   the   Kevised   Statutes   of  the 
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State  of  Missouri,  of  1856,  and  read  in  evidence  the  follow- 
ing section  of  chapter  fifty-seven,  entitled  "Dram-Shops," 
as  follows:  "Sec.  2.  A  dram-shop  keeper  is  a  person  per- 
mitted, by  law,  being  licensed  according  to  the  provisions  of 
this  act,  to  sell  intoxicating  liquors  in  any  quantity  not  exceed- 
ing ten  gallons."  Also  section  five  of  the  same  chapter,  to 
wit:  "Sec.  5.  If  any  dram-shop  keeper  shall  sell  any  intoxi- 
cating liquors  on  credit,  such  sales,  and  all  debts  contracted 
therefor,  shall  be  void  and  not  recoverable  by  law." 

This  was  all  the  evidence  in  the  case,  upon  which  the  court 
found  for  Sutter,  $22. 

Anstedt  moved  for  a  new  trial,  because  the  finding  was  con- 
trary to  law  and  to  evidence;  which  motion  was  overruled 
by  the  court,  and  to  which  decision  of  the  court  Anstedt 
excepted  at  the  time. 

W.  H.  Underwood  &  Lottnt,  for  Appellant. 

The  item  proved  is  different  in  date  from  that  sued  for,  and 
not  for  the  same. 

Where  a  contract  is  void  at  the  place  where  made,  it  is  void 
everywhere.  2  Kent  Com.  458,  459;  Story  on  Confl.  Laws, 
sees.' 242,  243;   4  Gilm.  525. 

The  court  below  decided,  the  case  was  not  within  the  statute 
of  Missouri,  because  there  was  no  specific  time  of  credit  ex- 
pressly agreed  upon  at  said  sale.  The  sale  is  equally  on  a 
credit  whether  there  is  an  express  or  implied  agreement  to 
pay  at  a  future  time.  Bouvier's  Law  Dictionary,  title  Credit, 
6th  Division. 

All  sales  are  upon  a  credit  where  there  is  a  delivery,  and 
the  vendor  trusts  the  vendee  for  future  payment.  In  this 
case  the  vendor  sent  the  vendee  home,  relying  upon  the 
vendee  to  pay  in  the  future.  If  Sutter  is  no  creditor,  then  he 
has  no  cause  of  action  whatever.  Bouvier's  Law  Diet.,  title 
Credit. 

J.  B.  Underwood,  for  Appellee. 

The  defendant  says  the  sale  was  not  on  credit,  for  these 
reasons : 
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1.  All  sales  are  presumed  to  be  for  cash  unless  a  credit  is 
proved. 

2.  Sutter  could  have  sued  Anstedt  at  once  for  the  wine. 

3.  The  fact  that  the  appellee  told  the  appellant  he  had 
better  go  home,  when  he  had  become  drunk,  does  not  prove 
that  the  wine  when  sold  to  him  was  sold  on  credit. 

4.  The  statute  was  designed  to  prevent  dram-shop  keepers 
from  selling  liquor  when  they  know  the  drinker  has  not  the 
present  means  of  paying  for  it. 

Caton,  0.  J.  There  is  no  doubt  in  our  minds  that  this  wine 
^vas  sold  upon  a  credit,  within  the  meaning  of  the  statute  of 
Missouri.  It  certainly  was  not  sold  for  cash,  nor  is  there  any- 
thing to  show  that  the  plaintiff  expected  immediate  payment 
for  it.  On  the  other  hand,  all  the  circumstances  of  the  case 
show  that  he  did  not  expect  immediate  payment.  He  deliv- 
ered the  liquor  as  called  for  by  the  defendant,  and  then 
allowed  him  to  depart,  without  even  asking  him  for  the  pay, 
but  even  advised  him  to  go  home,  without  any  allusion  to  a 
settlement  of  the  bill.  Whether  he  expected  the  defendant 
would  call  the  next  day  and  pay  for  it,  or  whether  he  expected 
the  credit  would  run  for  three  months,  is  a  matter  of  no  con- 
sequence. If  the  liquor  was  delivered  with  the  design  that  it 
should  be  paid  for  at  a  future  time,  whether  a  long,  or  a  short, 
or  an  uncertain  time,  it  was  equally  a  sale  on  a  credit. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  J.  Payne,  Plaintiff  in    Error,  v.  William 
Weible,  Defendant  in  Error. 

ERROR  TO  MONROE. 

In  an  action  upon  a  note,  pleas  are  demurrable,  which  aver  that  the  note  was 
secured  by  a  trust  deed  upon  property  exceeding  in  value  the  amount  of  the 
note — that  when  the  note  matured,  it  was  agreed  that  plaintiff  should  buy  in 
the  property  under  the  trustee's  sale  for  the  amount  of  the  debt  and  allow 
the  defendant  one  and  two  years  to  redeem  from  the  sale — and  that  plaintiff 
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did  not  bid  the  full  amount  of  the  debt,  and  has  since  refused  to  carry 
out  the  agreement. 

From  these  facts  it  would  appear  that  the  property  was  not  taken  as  pay- 
ment for  the  note,  but  was  still  held  as  security. 

At  the  most,  the  pleas  only  show  an  extension  of  the  time  for  payment,  and 
this  cannot  be  plead  in  bar  of  a  recovery  upon  the  note.  If  the  plaintiff 
has  violated  his  agreement  to  extend  the  time,  he  is  liable  to  action,  or  if 
he  has  acted  in  fraud  of  his  agreement,  a  court  of  equity  would  enforce  it. 

This  was  an  action  of  assumpsit  upon  two  promissory  notes, 
dated  January  2,  1860,  made  by  Weible  payable  to  himself, 
and  by  Him  indorsed  to  plaintiff;  one  for  $2,365,  payable  in 
one  year,  and  the  other  for  $2,365,  in  two  years  from  date. 
The  declaration  has  also  the  common  money  counts. 

Weible  plead,  1st,  the  general  issue,  to  which  the  plaintiff 
added  a  similiter.  2nd,  That  after  the  making  of  said  notes 
sued  on,  defendant  made  to  plaintiff  a  deed  of  trust,  to  secure 
the  payment  of  said  notes,  on  certain  described  lands  of  great 
value,  to  wit,  $8,000,  and  a  large  amount  of  personal  prop- 
erty. And  afterwards,  in  1861,  after  the  maturity  of  said 
notes,  and  deed  of  trust,  and  while  the  lands  were  advertised 
for  sale,  and  before  the  sale  of  said  property,  to  wit,  etc.,  it 
was  agreed  between  plaintiffs  and  defendant,  that  in  consid- 
eration of  the  great  value  of  said  land,  and  for  the  further 
consideration  of  fifteen  per  cent,  interest  per  annum,  on  said 
indebtedness,  payable  in  two  equal  installments,  in  one  and 
two  years  after  that  date,  and  of  the  inability  of  defendant 
to  pay  said  notes,  that  the  said  defendant  would  not  attend 
the  sale,  and  that  plaintiff  would  purchase  in  said  real  estate, 
at  and  for  the  sum  of  said  indebtedness,  and  hold  said  land 
in  trust,  for  redemption,  on  the  payment  of  the  sums  so  due, 
and  fifteen  per  cent,  interest  per  annum,  to  be  paid  as  afore- 
said. Plea  avers  that  defendant  did  not  attend  said  sale,  but 
trusted  in  good  faith  to  the  promises  of  plaintiff';  that  said 
land  was  worth,  at  the  time  of  said  sale,  at  least  $8,000; 
and  that,   although   plaintiff  did  purchase  said  real  estate,  he 

bid  only  the  sum  of  $ therefor.     Plea   then   avers,    that 

after  the  first  sale,  within  fifteen  days  thereafter,  he  went  to 
plaintiff  and  offered  to  pay  the  fifteen  per  cent,  interest  in 
advance,  which  plaintiff  refused  to  receive,  and  said  he  would 
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have  nothing  to  do  with  defendant ;  and  that  plaintiff  fraud- 
ulently, deceitfully,  willfully,  and  knowingly  prosecutes  this 
suit  for  the  residue  of  said  indebtedness,  and  in  violation  of 
said  contract,  although  defendant  avers  he  is  and  alway  has 
been  ready  to  perform ;  wherefore,  etc. 

The  third  plea  alleges,  that  after  the  making  of  said  notes 
at,  etc.,  on,  etc.,  plaintiff  agreed  and  promised,  in  consideration 
plaintiff  would  pay  fifteen  per  cent,  interest  on  the  entire 
sum  so  due,  and  expenses  of  a  certain  sale  of  real  estate  in  a 
deed  of  trust  delivered  to  said  plaintiff,  he  would   purchase  at 

said  sale,  the  said  real   eastate,  at  and  for  the   sum    of  $ , 

which  defendant  averred  was  the  entire  sum  of  money  in  all 
the  notes  sued  on.  Plea  avers  that  plaintiff  deceitfully,  fraud- 
ulently, willfully  and  knowingly  lulled  this  defendant  into 
security,  and  wholly  refused  to  purchase  said  land  for  the 
entire  sum  so  due  on  said  notes,  according  to  his  contract, 
although  this  defendant  ever  has  been  ready  and  willing  to 
keep  and  perforin  his  agreement  herein,  and  pay  the  said 
fifteen  per  cent,  per  annum;  and  this  the  defendant  is  ready 
to  verify,  etc. 

Plaintiff  demurred  severally  to  the  second  and  third  pleas, 
and  assigned  as  special  causes  of  demurer;  that  said  supposed 
agreement  relates  to  lands  and  was  not  in  writing,  according 
to  the  statutes  of  the  State  of  Illinois;  because  defendant 
does  not  tender  said  redemption  money ;  because,  if  such  con- 
tract was  made,  it  was  usurious,  and  not  binding,  or  capable  of 
beiii£:   enforced;    and   because   the  relief  for  defendant   is  in 


equity,  if  anywhere. 

The  demurrer  was  overruled,  and  final  judgment  rendered 
thereon,  against  plaintiff,  for  costs.  Plaintiff  brings  the  case 
here  by  consent,  and  assigns  for  error:  that  the  court  below 
erred  in  overruling  his  demurrer  to  defendant's  second  and 
third  pleas  severally. 

W.  H.  Underwood,  for  Plaintiff  in  Error. 

The  case  of  Ballingall  v.  Bradley,  16  111.  379,  expressly 
decides  that  an  agreement  to  allow  a  redemption  of  lands 
must  be  in  writing.     And   the   redemption   money   must  be 
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tendered,  or  what  was  to  be  received  in  redemption.  Wright 
v.  McJVeely,  11  111.  251;  12  111.  86. 

The  case  of  Schoonhoven  v.  Pratt,  25  111.  464,  was  in  chan- 
cery, and  the  redemption  money  was  tendered.  From  Wei- 
ble's  plea  it  is  impossible  to  tell  whether  one-half  of  the 
redemption  money  was  due  or  not  when  the  plea  was  filed. 

The  contract  to  redeem  was  not  performed  within  one  year, 
and  was  not,  therefore,  binding  under  the  statute.  Comstoch 
v.  Ward,  22  111.  248.  It  might,  perhaps,  be  regarded  in 
equity  as  a  contract  to  redeem  in  a  reasonable  time,  and  a 
year  and  four  months  is  held  not  within  a  reasonable  time  by 
this  court.     11  111.  252. 

The  contract  was  also  against  the  statute  prohibiting  usury. 
Shirley  v.  Welty,  19  111.  623.  The  fifteen  per  cent,  could  not 
be  recovered  under  the  law  of  1857.     Page  45,  section  3. 

Where  a  plea  sets  up,  as  a  defense,  a  contract  voidable  when 
not  in  writing,  it  must  allege  it  was  in  writing,  or  it  is  bad  at 
least  on  special  demurrer.  1  Chitty's  Pleadings,  222,  534,  and 
note  h. 

The  second  and  third  pleas  purport  to  answer  the  whole 
declaration,  and  only  answer  the  special  counts,  and  are  bad 
for  that  reason.  Hirvton  v.  Husbands,  3  Scam.  187;  22 
111.  313. 

H.  K.  O'Melveny,  for  Defendant  in  Error. 

Walker,  J.  This  record  presents  the  question  whether 
the  demurrer  to  defendant's  second  and  third  pleas  was 
properly  overruled  by  the  court  below.  These  pleas  are  as 
follows: 

The  second  plea  avers,  "  That,  after  the  making  said  notes 
sued  on,  defendant  made  to  plaintiff  a  deed  of  trust,  to  secure 
the  payment  of  said  notes,  on  certain  described  lands  of  great 
value,  to  wit,  $8,000,  and  a  large  amount  of  personal  prop- 
erty. And  afterwards,  in  1861,  after  the  maturity  of  said 
notes  and  deed  of  trnst,  and  while  the  land  was  advertised 
for  sale,  and  before  the  sale  of  said  property  to  wit,  etc.,  it 
was  agreed  between  plaintiff  and  defendant,  that,  in  consider- 
ation  of  the   great  value  of  said  land,  and  for   the   further 
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consideration  of  fifteen  per  cent,  interest  per  annum  on  said 
indebtedness,  payable  in  two  equal  installments,  in  one  and 
two  years  after  that  date,  and  of  the  inability  of  defendant 
to  pay  said  notes,  that  said  defendant  would  not  attend  the 
sale,  and  that  plaintiff  would  purchase  in  said  real  estate  at 
and  for  the  sum  of  such  indebtedness,  and  hold  said  land 
in  trust,  for  redemption,  on  the  payment  of  the  sums  so  due, 
and  fifteen  per  cent,  interest  per  annum,  to  be  paid  as  afore- 
said. It  avers,  that  defendant  did  not  attend  said  sale,  but 
trusted  in  good  faith  to  the  promises  of  plaintiff  ;  that  said 
land  was  worth,  at  the  time  of  said  sale,  at  least  $3,000 ;  and 
that  although  plaintiff  did  purchase  said  real  estate,  he   bid 

only  the  sum  of  $ therefor.     It  then  avers,  that  after  the 

first  sale,  within  fifteen  days,  he  went  to  plaintiff,  and 
offered  to  pay  the  fifteen  per  cent,  interest  in  advance, 
which  plaintiff  refused  to  receive,  and  said  he  would  have 
nothing  to  do  with  defendant;  aud  that  plaintiff  fraudulently, 
deceitfully,  wilfullly  and  knowingly  prosecutes  this  suit  for 
the  residue  of  said  indebtedness,  and  in  violation  of  said  con- 
tract, although  defendant  avers  he  is,  and  always  has  been 
ready  to  perform;  wherefore,"  etc. 

The  third  plea  alleges,  "  that  after  the  making  of  said  notes, 
at,  etc.,  on,  etc.,  plaintiff  agreed  and  promised,  in  consideration 
defendant  would  pay  fifteen  per  cent,  interest  on  the  entire 
sum  so  due,  and  expenses  of  a  certain  sale  of  real  estate  in  a 
deed  of  trust  delivered  to  said  plaintiff,  he  would  purchase  at 

said   sale  the  said  real  estate,  at  and  for  the  sum  of  $ , 

which  defendant  averred  was  the  entire  sum  of  money  in  all 
the  notes  sued  on.  It  avers,  that  plaintiff  deceitfully,  fraudu- 
lently, wilfully  and  knowingly  lulled  this  defendant  into 
security,  and  wholly  refused  to  purchase  said  land  for  the 
entire  sum  so  due  on  said  notes,  according  to  his  contract, 
although  this  defendant  ever  has  been  ready  and  willing  to 
keep  and  perform  his  agreement  herein,  and  pay  the  said  fif- 
teen per  cent,  per  annum;  and  this  the  defendant  is  ready  to 
verify,"  etc. 

Do  these  pleas  present  a  defense  to  a  sut  upon  these  notes  '{ 
They  fail  to  aver  that  the  time  for  the  redemption  has  not 
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expired,  or  that  any  tender  lias  ever  been  made.  Now  if  all 
the  facts  are  trne,  as  alleged,  and  the  demurrer  admits  them  to 
be  so,  the  land  was  still  held  in  equity,  only  as  security  for  the 
payment  of  the  debt.  There  is  no  averment  of  the  sum  at 
which  plaintiff  purchased  the  land.  They  state  that  he  was  to 
purchase  it  at  the  amount  of  the  notes,  but  failed  to  do  so, 
but  whether  for  a  small  or  a  large  sum,  less  than  the  notes,  is 
not  averred.  There  is  no  averment,  in  either  plea,  that  the 
land  was  to  be  purchased  in  satisfaction  of  the  notes,  but,  on 
the  contrary,  it  is  averred  that  the  land  should  be  held  in 
trust  for  the  payment  of  the  debt,  with  fifteen  per  cent,  inter- 
est, with  right  to  redeem  in  one  and  two  years  from  the  time 
of  the  purchase. 

It  is  averred  that  the  fifteen  per  cent,  interest  was  tendered 
and  refused,  but  there  is  no  averment  that  this  sum  was  ten- 
dered within  the  time  agreed  upon  between  the  parties.  Nor 
does  it  appear,  whether,  by  the  agreement,  the  additional  inter- 
est was  to  be  paid  before,  at  the  time  of,  or  after  the  sale. 
In  these  particulars  the  pleas  are  uncertain  and  defective. 

Again,  these  pleas  are  interposed  as  a  bar  to  a  recovery  on 
the  notes,  when,  at  most,  the  facts  pleaded  can  only  be  claimed 
as  an  extension  of  time  for  payment.  There  is  nothing  to 
show  that  the  notes  were  extinguished,  but  only  the  right  to 
sue  suspended,  even  if  all  the  effect  is  given  to  them  which  is 
claimed  by  the  defendant.  If  an  agreement  was  made,  to 
give  further  time  for  payment,  on  a  proper  consideration,  and 
the  holder  of  the  notes  has  failed  to  perform  the  agreement, 
he  is  liable  to  an  action  on  the  contract  for  damages,  or,  if  he 
has  acted  in  fraud  of  his  agreement,  a  court  of  equity  would 
interpose  to  stay  the  proceedings  at  law,  and  to  compel  him  to 
perform  his  part  of  the  agreement.  But  if  the  facts  in  the 
pleas  are  true,  they  form  no  bar  to  an  action  at  law.  If,  how- 
ever, it  appeared  by  the  agreement,  that  the  notes  were  to  be 
extingushed,  and  that  the  defendant  had  performed  his  part 
of  the  agreement  according  to  its  terms,  then  it  would  be 
otherwise.  The  Circuit  Court  erred  in  overruling  the  demur- 
rer, and  rendering  judgment  on  the  pleas.  The  judgment  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  Gibson,  Plaintiff  in  Error,  v.  John  E.  Roll, 
Defendant  in  Error. 

ERROR  TO  SANGAMON. 

Notice  by  an  administrator,  of  an  application  to  sell  lands,  must  be  pub- 
lished for  six  full  weeks  before  the  day  therein  specified,  as  the  time 
when  his  petition  will  be  presented. 

If  this  is  not  done,  parties  are  not  bound  to  take  notice  of  such  applica- 
tion. And  although  the  petition  was  not  in  fact  presented  until  a  later 
day  than  the  one  fixed  by  the  notice,  nor  till  after  the  six  weeks,  re- 
quired by  the  statute,  had  expired,  yet  that  fact  does  not  cure  the  defect. 

Parties  interested,  are  bound,  after  proper  notice,  to  appear  and  contest 
the  application  on  the  day  specified,  but  if  the  petition  is  not  then  pre- 
sented,  they  are  not  required  to  wait  from  day  to  day  to  see  whether  any 
move  will  be  made  in  the  case. 

After  the  presentation  of  the  petition  the  court  may  fix  a  subsequent  day 
for  the  hearing  of  proofs,  or  other  action  in  the  case. 

This  case  was  decided  by  this  Court  at  the  January  term, 
1862,  and  is  again  brought  before  it  on  an  application  for  a 
re-hearing;.     The  facts  are  as  follows: 

Plaintiff  filed  his  declaration  in  ejectment,  against  Henry 
R.  Richardson  for  the  recovery  of  the  undivided  half  of  the 
east  twenty  feet  of  lot  No.  7,  in  block  No.  10,  city  of  Spring- 
field. 

Defendant  pleads  the  general  issue,  and  Roll  substituted, 
and  possession  of  premises  by  him  admitted.  It  is  also  ad- 
mitted that  Benjamin  F.  Jewett  died  intestate,  on  or  about  the 
20th  day  of  December,  1818,  seized  in  fee  simple  of  the 
premises,  and  that  defendant  has  chain  of  title  perfect  and 
complete,  from  the  heirs  of  said  Jewett,  to  the  premises. 

Plaintiff  offered  in  evidence  a  transcript  of  the  record  of 
the  County  Court  of  Tazewell  county,  of  the  proceedings  of 
said  court,  in  the  matter  of  William  S.  Maus,  administrator  of 
Benjamin  F.  Jewett,  dating  from  9th  day  of  September,  1856, 
and  setting  forth  the  petition  of  said  administrator  for  sale  of 
real  estate  of  said  Jewett,  including  the  premises,  the  order  of 
sale,  and  report  of  sale  of  premises  to  John  D.  Bail,  and  ap- 
proval of  sale  by  the  court. 
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Plaintiff  also  offered  in  evidence  a  deed  from  said  adminis- 
trator to  John  D.  Bail,  conveying  premises ;  also  a  deed  from 
said  Bail  to  Ninian  E.  Primm,  and  plaintiff,  for  said  premises. 
Defendant  objecting  to  said  evidence,  his  odjections  were 
sustained,  and  plaintiff  excepted. 

The  defendant  offered  in  evidence  a  transcript  of  the  record 
of  the  proceedings  of  the  County  Court  of  Tazewell  county  in 
the  matter  of  William  S.  Maus,  administrator  of  Benjamin 
F.  Jewett,  showing  a  notice  in  words  and  figures  following: 

"  Administrator's  Notice. — Notice  is  hereby  given  that  I  will  make 
application  to  the  County  Court  of  Tazewell  county,  on  the  third  day  of 
September,  for  a  decree  to  sell  all  or  so  much  of  the  real  estate  of  Benja- 
min F.  Jewett,  deceased,  late  of  Tazewell  county,  as  will  be  sufficient  to 
pay  the  debts  of  said  estate.  All  persons  interested  are  requested  to  ap- 
pear and  show  cause,  if  any  they  have,  why  such  decree  should  not  be 
granted.  WILLIAM  S.  MAUS, 

"  Pektn,  July  24,  1856.  Adm'r  of  Benj.  F.  Jewett,  dec'd." 

Accompanied  by  the  following  certificate; 

"We,  Young  &  Underwood,  printers  and  publishers  of  the 'Weekly 
Plaindealer,' do  hereby  certify  that  the  annexed  advertisement  was  pub- 
lished in  the  '  Weekly  Plaindealer  '  for  six  weeks  successively — the  first 
publication  being  on  the  24th  day  of  July,  1856.  and  the  last  publication 
on  the  fourth  day  of  September  A.  D.  1856. 

YOUNG  &  UNDERWOOD, 

Publishers  and  Printers." 

It  is  admitted  that  said  notice  was  the  only  one  given  and 
published  previous  to  said  sale,  under  the  order  of  sale  in  the 
record  offered  as  evidence  by  plaintiff.  The  plaintiff  objected 
to  said  notice  as  evidence.  The  court  overruled  said  objec- 
tions, and  plaintiff  excepted. 

Yerdict  and  judgment  for  defendant. 

The  errors  assigned  are:  In  not  admitting  plaintiff's  evi- 
dence; in  admitting  defendant's  evidence;  in  givtng  judg- 
ment for  defendant. 

E.  B.  Herndon,  for  Plaintiff  in  Error. 

To  pay  debts  of  an  estate,  County  Courts  have  jurisdiction 
over  the  real  estate  of  deceased  persons,  and  to  order  a  sale  of 
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the  same.     Laws,  Scates'  Compilation,  p.  1209,  sec.  103;  p. 
309,  sec.  13. 

The  purchaser  at  such  sale  looks  alone  to  his  deed  for  proof 
of  the  validity  of  sale.     Laws,  Scates'  Comp.,  p.  1210,  sec  5. 

It  appearing  affirmatively  in  the  order  of  sale,  carried  into 
the  administrator's  deed,  that  due  notice  had  been  given  of 
the  application  for  the  sale,  it  is  conclusive  of  the  fact  of  such 
notice.  Propst  v.  Meadows,  13  111.  169;-  Grignorts  Lessee 
v.  Astor,  2  Howard  U.  S.  319;  Hardy  et  ux.  v.  Gholson,  30 
Miss.  73;  Frisby  v.  Harrison^  30  Miss.  452;  Williams  v. 
Sharp,  2  Ind.  101;  8  Ohio,  604;  Carrie  v.  Bingham,  39 
Maine,  35 ;  Salterstal  and  Wife  v.  Riley  <&  Dawson,  28  Ala- 
bama, 182;  Fields'  Heirs  v.  Goldsby,  28  Alabama,  225* 
King  v.  Kent's  Heirs,  29  Alabama,  549. 

Annie  E.  Thompson,  one  of  the  heirs  of  Jewett,  appeared 
by  guardian,  duly  appointed  by  the  County  Court,  thereby 
waiving  all  want  or  defect  of  notice  of  application  to  sell. 
Then,  if  there  was  no  notice  at  all  of  application  for  sale, 
the  order  of  sale  would  be  simply  irregular  and  erroneous,  not 
void.     Laws,  Scates'  Compilation,  1210,  sec.  107. 

The  administrator's  notice  of  application  to  sell,  complies 
with  the  requisites  of  the  law.  Laws,  Scates'  Comp.  1209, 
sec.  103 


W.  H.  Herndon,  for  Defendant  in  Error. 


The  plaintiff  in  error  claims  the  premises  in  dispute  by 
virtue  of  a  decree  of  the  County  Court  of  Tazewell  county, 
rendered  at  its  September  term,  1856.  The  plaintiff  introduced 
as  evidence  a  copy  of  the  petition,  notice,  deed,  etc.  The 
notice  was  published  for  three  successive  weeks,  but  not  for 
six  weeks  before  presenting  the  petition,  as  the  statutes  re- 
quired. Rev.  Stat.,  page  558,  sees.  103,  104.  See  copy  of 
notice,  the  time,  and  printers'  certificate,  which  are  given  in 
the  statement  of  the  case. 

The  Revised  Statutes,  page  558,  sec.  104,  says:  "It  shall 
be  the  duty  of  said  Circuit  Court — now  County  Court — at  the 
time  and  place  specified  in  said  notice  aforesaid,  or  at  such 
other  time  as  the  court  shall  appoint,  to  hear  and  determine, 
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etc.,  etc.  The  petition  in  this  case  was  presented  to  the  court 
at  the  time  and  place  specified  in  the  notice.  The  time  was 
on  the  3rd  day  of  September,  1856, — at  no  other  time  or  place. 
Hence  the  notice  lacked  one  day  of  being  for  six  weeks  before 
the  presenting  of  the  petition.  The  court  did  not  order  a 
different  time,  day  or  place.  Rev.  Stat.,  page  558,  sec.  104. 

The  defendant  in  this  case  claims  title  to  the  land  in  dispute 
from  the  heirs  of  Benj.  F.  Jewett,  deceased,  and  in  the  brief 
of  the  counsel  of  the  plaintiff  in  error,  it  is  admitted,  in  these 
words,  that  "Benj.  F.  Jewett  died  intestate  on  or  about  the 
20th  day  of  December,  1848,  siezed  in  fee  simple  of  the  prem- 
ises in  dispute,  and  that  defendant  in  error  has  a  chain  of  title, 
perfect  and  complete,  from  the  heirs  of  said  Jewett  to  the 
premises."  The  ancestor  of  the  heirs,  the  debtor  of  the 
claimant,  had  been  dead  eight  years  and  more  before  the  pre- 
senting of  the  petition. 

There  are  some  questions  arising  in  this  case  of  much 
importance:  and  first,  What  is  necessary  to  give  jurisdiction 
to  the  court  to  sell  decedent's  lands? 

1st,  He  must  be  indebted; 

2nd,  The  personal  estate  must  be  exhausted  before  the 
lands  can  be  sold ; 

3rd,  There  must  be  a  petition  by  the  administrator,  setting 
out  the  facts  why  the  sale  of  lands  is  required;  and 

4th,  There  must  be  a  publication  for  three  successive  weeks, 
commencing  six  weeks  before  the  presentation  of  the  petition 
to  the  court  for  an  order  of  sale. 

In  this  case  all  the  above  facts  prima  facie  were  made  out 
but  the  last.  The  publication  was  made  but  for  five  weeks 
before  the  presenting  of  the  petition. 

The  question  now  comes,  if  the  publication  was  not  such 
as  required  by  law,  Did  the  court  get  jurisdiction  of  the  land* 
What  is  jurisdiction?  it  is  to  hear  and  determine  a  case  in 
the  mode  and  manner  pointed  out  by  the  statute  that  creates 
the  court  with  its  powers  and  duties.  Our  statutes  did  create 
the  county  and  the  probate  court,  with  their  powers  and 
duties.    Is  the  publication  for  five  weeks,  instead  of  six,  which 
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the  law  directs,  a  compliance  with  the  law?  Most  assuredly 
it  is  not. 

Is  the  judgment  of  the  County  Court  of  Tazewell  county 
void  for  the  want  of  jurisdiction?  It  is  void.  Could  the 
court  sell  the  lands  of  Jewett  had  he  not  been  indebted,  had 
he  been  living,  had  there  been  no  petition,  had  there  been  no 
notice,  which  is  the  truth  in  the  case?  Never.  All  these 
things  are  necessary  conditions  to  the  court  getting  jurisdiction. 

The  Supreme  Court  of  this  State  say,  in  18  111.  551,  "But 
in  making  this  decree,  as  in  the  case  of  constructive  notice  by 
publication,  the  requirements  of  the  statute  must  be  strictly 
complied  with,  and  this  must  affirmatively  appear  on  the 
record."  "When  that  notice  is  constructively  given,  the 
party  claiming  benefits  under  it  must  show  a  strict  compliance 
with  every  requirement  of  the  statute.  Nothing  less  will 
invest  the  court  with  jurisdiction." 

The  Supreme  Court  of  Indiana,  in  the  7th  volume  of  In- 
diana Reports,  at  page  120,  says,  in  reference  to  the  time  of 
a  four  weeks  publication,  this,  "The  statute  required  the 
publication  of  notice  four  weeks  in  a  newspaper.  Now  when 
a  statute  prescribes  a  certain  thing  to  be  done,  to  constitute 
constructive  notice  of  a  suit  or  legal  proceedings,  does  it  not 
take  all  of  that  thing  to  make  notice?  A  part  would  seem 
to  amount  to  nothing.  The  statute  in  this  case  said,  publish 
four  weeks  in  a  newspaper,  and  the  court  will  have  juris- 
diction. But  the  statute  was  not  complied  with  and  it 
would  seem  to  follow,  that  there  was  no  jurisdiction.  No 
discretion  was  left  to  the  court  as  to  what  should  consti- 
tute notice."  18  111.  551;  6  Smedes  and  Marshall,  259; 
1  id.  351;  3  Cowan,  59;  16  Smith's  R.  180;  11  Wendell, 
618;  7  Ind.  120;  15  111.  394;  1  Hill,  130;  7  Barbour, 
39;  3  id.  311;  19  Missouri,  454;  11  Howard,  437;  2  Yerger, 
484;  7  Smedes  and  Marsh.  449;  32  Mississippi,  324; 
3  Green,  374;  3  Iowa.  374;  10  Peters'  R.  161;  11  Foster, 
273. 

The  judgment  in  this  case  can  be  inquired  into  collaterally. 
It  is  admitted,  for  the   sake  of  argument   in  this  case,  that 
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orders,  decrees,  etc.,  of  courts  of  limited,  but  not  inferior  juris- 
diction, are  not  void  where  there  is  nothing  on  the  face  of 
their  proceedings  that  show  that  the  court  exceeded  its  juris- 
diction. But  where  it  does  appear  affirmatively  on  the  face  of 
the  proceedings  that  the  court  did  not  get  or  obtain  the  juris- 
diction, or  exceeded  the  jurisdiction,  then  its  proceedings  are 
void.  In  the  iirst  case  there  are  presumptions  in  its  favor; 
in  the  last  there  can  be  none.  Then  the  record  tells  the 
whole  true  story.  Look  at  the  notice:  it  is  for  five  weeks, 
not  six.  The  said  decree  is  void,  and  the  judgment  may  be 
inquired  into  collaterly.     18  111.  551. 

No  person  not  a  party  to  the  suit-bill,  petition,  etc.,  can 
reverse  it,  can  bring  error,  can  appeal.  The  heirs  in  this  case 
were  not  made  parties  in  this  suit.  They  are  not  privies.  It 
is  true  that  in  this  case,  Gibson  v.  Boll,  the  court  did  say  or 
intimate  that  the  heirs  could  support  a  writ  of  error,  though 
not  made  parties  defendants.  I  suppose  the  court  only  means 
to  say  that  the  heirs  may  support  a  writ  of  error — not  that 
they  shall  do  so.  Because  the  parties  cannot  support  a  writ 
of  error,  because  they  are  not  compelled  to  do  so,  they  have 
the  old  and  undoubted  right  to  attack  the  County  Court's 
judgment  in  a  collateral  way — an  ejectment.  25  111.  390;  16 
111.177;  19  111.  119. 

County  and  probate  courts  are  courts  of  limited  juris- 
diction, though  not  inferior  ones.  A  fair  presumption  should 
be  indulged  in  to  sustain  them,  their  judgments,  proceedings, 
etc.  Their  proceedings,  their  judgments,  are  prima  facie 
correct.  However,  some  things  must  be  apparent,  must  ap- 
pear on  the  face  of  the  proceedings,  to  give  them  full  validity 
— for  instance:  indebtedness,  death  of  debtor,  administra- 
tion, petition  and  notice,  etc.  The  Supreme  Court  say,  in  23 
111.  489,  "  It  is  the  existence  of  these  facts  which  awakens  the 
power  of  the  court,  which  calls  it  into  action.  They  are 
fundamental  facts,  and  although  the  court  had  cognizance  of 
the  general  fact,  it  not  appearing  by  the  record  that  the  facts 
were  such  as  to  give  the  court  jurisdiction  in  the  particular 
case,  we  are  not  authorized  to  presume  their  existence."  23 
12— 30th  III. 
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111.  484;  19  111.  113;  16  111.  177;  18  111.  551;  2  Scam.  366; 
2  Gilm.  583;  14  111.  369;  17  111.  276. 

And  lastly,  Jewett  died  on  or  about  the  20th  of  December, 
1848.  The  application  in  this  case  to  sell  was  made  on  the 
3rd  day  of  September,  1856.  Jewett,  then,  was  dead  more 
than  eight  years  before  the  presenting  of  the  petition  in  this 
case.  The  statute  of  limitation,  by  analogy,  if  not  absolutely, 
has  run  against  the  claim.  Frauds  too  numerous  are  thus, 
after  long  lapse  of  time,  perpetrated  against  estates. 

Our  own  Supreme  Court,  in  delivering  its  opinion  in  the 
case  of  McCoy  v.  Merron,  says,  "  It  seems  to  me  that  that 
certainty  in  the  law  so  necessary  to  enable  the  citizen  to  know 
his  rights  of  property — by  analogy  to  the  lien  of  judgment 
and  the  limitation  of  entry  upon  and  action  for  the  recovery 
of  lands — requires  the  application  to  this  case  of  the  fixed 
period  of  seven  years  from  the  death  of  the  ancestor.  18  111. 
519;  23  111.  484. 

Caton,  C.  J.  The  only  question  to  be  considered  in  this 
case,  is  the  sufficiency  of  the  notice  to  justify  the  action  of 
the  court.  If  the  notice  was  insufficient  to  give  the  court 
jurisdiction  to  make  the  order  for  the  sale  of  the  real  estate, 
then  the  sale  under  that  order  conveyed  no  title.  This  was 
the  notice  and  certificate  of  publication ; 

"  Administrator's  Notice, — Notice  is  hereby  given  that  I  will  make 
application  to  the  County  Court  of  Tazewell  county,  on  the  third  day  of  Sep- 
tember, for  a  decree  to  sell  all  or  so  much  of  the  real  estate  of  Benjamin  F. 
Jewett,  deceased,  late  of  Tazewell  county,  as  will  be  sufficient  to  pay  the 
debts  of  said  estate.  All  persons  interested  are  requested  to  appear  and  show 
cause,  if  any  they  have,  why  such  decree  should  not  be  granted. 
WILLIAM  8.  MAUS, 

"  Pekin,  July  24,  1856.  Adm'r  of  Benj.  F.  Jewett,  dec'd." 

Accompanied  by  the  following  certificate: 

"We,  Young  &  Underwood,  printers  and  publishers  of  the  'Weekly  Plain- 
dealer,'  do  hereby  certify  that  the  annexed  advertisement  was  published  in 
the  'Weekly  Plaindealer'  for  six  weeks  suceessively — the  first  publication 
being  on  the  24th  day  of  July,  1856,  and  the  last  publication  on  the  fourth 
day  of  September,  A.  D.  1856.  YOUNG  &  UNDERWOOD, 

Publishers  and  Printers." 
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The  statute  requires  the  notice  to  be  published  for  three 
successive  weeks,  the  first  publication  to  be  at  least  six  weeks 
before  the  presenting  of  the  petition.     Here   there  was  less 
than  six  weeks  between  the  24th  day  of  July,  when  the  notice 
was  first  published,  and  the  third  day  of  September,  when  all 
persons  interested  were  notified  that  the   petition  would   be 
presented,  and  had  the  petition  been  presented  on  that  day 
there  is  no  doubt  that  the  notice  would  have  been  insufficient. 
But  the  record  shows  that  the  petition  was  actually  presented 
on   the  ninth  day  of  September,  when  the  six  weeks  had  ex- 
pired.    Was  then  this  notice  sufficient  to  authorize  the  court 
to  receive  the  petition  on  the  9th  of  September,  and  to  act 
upon  it?     Were  parties  interested  bound  to  appear  at  all  under 
a  notice  which  showed  on  its  face  that  they  were  notified  so  to 
do,  at  a  time  when  the  law  imposed  no  obligation  upon  them  to 
appear?     We  are  inclined  to  think  that  the  notice  was  void 
upon  its  face.     The  question  is  not  whether,  if  the  six  weeks 
had  expired  on  the  third  of  September,  the  court  could  have 
received  the  petition  afterwards,  though  that  would  be  by  no 
means  clear.     The  one  hundred  and  fourth  section  says,  "  It 
shall  be  the  duty  of  the  Circuit  Court,  at  the  time  and  place 
specified  in  the  notice  aforesaid,  or  at  such  other  time  as  the 
said  court  shall  appoint,  to  hear  and  examine  the  allegations 
and  proofs  of  such   executor  or   administrator,"   etc.     Now, 
this  would  seem  to  imply,  that  the  petition  must  be  presented 
on  the  day  specified  in  the  notice,  and  then  the  court  may 
order  another  day  for  hearing  the  proofs.     The  statute  does 
not  say  that  the  court  may  order  another  day  for  the  presenta- 
tion of  the  petition.     The  order  authorized  to  be  made  would 
seem  to  follow  the  presentation  of  the  petition,  and  is  in  the 
further  progress  of  the  cause.     Until  the  petition  is  presented 
there  is  nothing  upon  which  the  court  can  act:  there  is  no 
proceeding  in  which  the  court  can  make  the  order  fixing  the 
time  for  hearing  the  proof.     When  the  notice  is  published  as 
required  by  the  statute,  those  interested  are  bound  to  appear 
and  attend  upon  the  court  during  the  whole  of  that  day,  either 
to  resist  the  application  then,  or  to  hear  the  order  of  the  court 
fixing  another  time  for  hearing  the  proof;  but  if  during  that 
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day  no  petition  is  presented,  they  may  well  presume  that  the 
purpose  of  presenting  it  is  abandoned,  and  go  about  their 
business.  It  would  be  a  great  hardship  to  require  them  to 
attend  during  a  whole  term,  lasting  perhaps  for  several  weeks, 
to  see  if  some  move  would  not  be  made  in  the  matter. 

We  think  the  court  decided  properly  in  rejecting  the  deed, 
and  its  judgment  is  affirmed. 

Judgment  affirmed. 


Samuel   Davis,  Plaintiff  in  Error,   v.  Mart   Ann 
Davis,  Defendant  in  Error. 

ERROR  TO  MONTGOMERY. 

The  domicil  of  the  husband  is  the  domicil  of  the  wife. 

It  is  in  many  cases  proper  and  necessary  for  a  court  to  appoint  a  special 

master  in  chancery. 
It  is  not  necessary  that  the  evidence  taken  by  the  master  should  be  set  out 

in  the  record.  If  it  appear  from  the  record,  that  the  court  heard  evidence, 

and  found  the  allegations  of  the  bill  to  be  true,  this  is  sufficient. 
Where  a  divorce  has  been  granted,  after  default  taken,  it  has  been  held 

improper  to  set  the  default  aside,  since  the  party  may  have  married  in 

the  meantime. 

This  was  a  bill  for  divorce,  filed  by  defendant  in  error 
against  plaintiff  in  error. 

The  bill  alleges  that  parties  were  married  on  27th  of  Janu- 
ary, 1853;  that  since  the  marriage,  defendant  in  error  was  the 
victim  of  extreme  and  repeated  cruelty,  at  the  hands  of  plain- 
tiff in  error,  for  more  than  two  years  since  said  marriage ;  that 
for  more  than  two  years  since  said  marriage,  plaintiff  in  error 
was  guilty  of  such  cruelty;  that  cruelty  consisted  in  beating, 
choking,  and  pulling  hair,  in  a  cruel  and  inhuman  manner; 
that  plaintiff  in  error  was,  since  said  marriage,  guilty  of  adul- 
tery and  fornication,  and  of  keeping  the  company  of  lewd 
women,  and  visiting  houses  of  ill-fame;  that  in  consequence 
of  such  cruelty  defendant  in  error  was  forced  to  leave  the 
residence  of  plaintiff  in  error,  some  time  in  March  last;  that 
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two  children    are  the  fruit  of  said  marriage.     Prayer  for  di- 
vorce, alimony,  custody  of  children,  etc. 

At  September  term,  1862,  of  Montgomery  Circuit  Court, 
decree  was  entered  by  default  against  plaintiff  in  error,  as 
follows : 

"  And  now  on  this  day  comes  the  said  complainant,  by  her 
solicitor,  and  the  said  defendant  being  three  times  solemnly 
called,  came  not,  but  made  default,  and  it  appearing  to  the 
satissaction  of  the  court  that  the  said  defendant  has  been  duly 
and  personally  served  with  process  in  the  above  entitled 
cause,  and  now  on  this  day,  the  cause  having  been  referred  to 
Joseph  T.  Eccles,  Esq.,  by  order  of  the  court,  to  take  the 
testimony  therein,  and  the  said  Joseph  T.  Eccles  having  made 
report  thereon  on  this  day  to  the  court,  and  the  court  hearing 
the  proof  therein,  and  being  satisfied  of  the  truth  of  the  alle- 
gations as  in  the  said  complainant's  bill  alleged  and  set  forth; 
Therefore,  it  is  ordered,  adjudged  and  decreed  by  the  court, 
that  said  complainant  be  divorced  from  said  defendant,"  etc. 
Decree  concludes  by  giving  alimony  and  custody  of  children 
to  defendant  in  error. 

On  the  13th  of  September,  1862,  affidavit  was  filed  by 
plaintiff  in  error,  denying  charges  of  bill,  and  saying  that  he 
knew  nothing  of  the  proceedings  had  in  the  case,  etc.,  praying 
to  set  aside  default,  etc. 

Motion  to  dismiss  cause  for  want  of  jurisdiction.  Motion 
overruled. 

The  cause  is  now  brought  to  this  Court  by  writ  of  error. 

IS".  M.  Bkoadwell,  for  Plaintiff  in  Error. 

The  allegations  of  this  bill  are  not  sufficient  to  authorize  a 
decree  for  divorce. 

1st.  Because  it  is  not  shown  in  and  by  the  bill,  that  com- 
plainant was  a  resident  of  the  county  in  which  she  brought  her 
suit.  This  the  statute  requires.  Rev.  Stat.  1815,  chap.  33, 
sec.  2;  and  see  9  Paige,  590. 

2nd.  Because  the  allegations  of  the  bill,  charging  cruelty 
and  adultery,  are  so  loose  and  uncertain,  that,  though  proved, 
no  decree  could  be  entered,  for  the  proof  under  these  allega- 
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tions  might  be,  that  the  cruelty  and  adultery  occurred  during 
the  first  years  of  the  marriage.  Happening  then,  of  course, 
subsequent  cohabitation  would  estop  the  party  from  insisting 
on  such  stale  charges. 

3rd.  Because  the  bill  does  not  state  facts,  showing  extreme 
and  repeated  cruelty.  This  must  be  done.  15  111.  121.  It  is 
true,  the  bill  states  that  "  the  cruelty  consisted  in  beating, 
choking,  and  pulling  hair."  But  where  and  under  what 
circumstances  did  this  happen?  Was  it  in  sport,  or  in  anger, 
and  without  cause?  Did  it  happen  more  than  once?  When 
did  it  occur?  Was  it  in  the  honey-moon,  or  in  the  last  year 
of  the  marriage?  The  bill  furnishes  no  answer  to  any  of 
these  questions.  Nor  does  the  bill  sufficiently  charge  adul- 
tery. This  should  be  alleged  with  such  certainty  as  to  time, 
place  and  person,  that  defendant  may  be  able  to  meet  the  fact 
at  the  trial.      Wood  v.  Wood,  2  Paige,  109. 

This  decree  must  fall  because  the  record  does  not  show  that 
summons  issued  and  was  served,  nor  that  defendant  appeared. 
~No  decree  is  authorized  in  such  a  case.     21  111.  540. 

A  decree  of  divorce  must  be  rendered  upon  evidence  adduced 
to  the  court  in  some  legitimate  way.  14  111.  150.  There  was 
no  such    vidence  in  this  case. 

1st.  Because  it  does  not  appear  that  Jeseph  T.  Eccles,  to 
whom,  according  to  the  recital  in  decree,  the  case  was 
referred,  was  master,  special  commissioner,  or  any  officer  of 
court  authorized  to  administer  oaths  or  take  testimony. 

2nd.  Because  there  is  no  order  of  reference.  Without 
such  order  of  record  the  court  cannot  invoke  the  aid  of  the 
master.  When  the  case  is  sent  to  the  master,  the  record  must 
show  it,  otherwise  the  parties  would  not  know  where  to  go, 
It  has  even  been  held  that  the  master  cannot  proceed  under 
an  order  of  reference,  without  a  copy  of  the  order  of  refer- 
ence duly  attested  before  him.  1  Barbour's  Chancery  Prac- 
tice, 472. 

H.  M.  Vandeveek,  for  Defendant  in  Error. 

I.     The  bill  is  sufficient.     The  bill  was  filed  June  3, 1862; 
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the  allegation  that  defendant  was  comj^elled  to  leave  the  house 
of  her  husband  in  March,  1862,  "in  consequence  of  the  cruelty 
aforesaid,"  fixes  the  time  of  the  cruelty.  The  character  of  the 
acts  complained  of  are  made  certain  by  the  qualifying  words 
"in  a  most  cruel  and  inhuman  manner." 

II.  There  is  no  distinctive  allegation  of  residence  of  defend- 
ant. The  words  "of  the  county  of  Madison,"  in  the  commence- 
ment of  the  bill,  are  explained  and  qualified  in  other  parts 
of  the  bill  by  the  allegation  that  she  had  been  compelled  to 
abandon  the  house  of  her  husband,  and  was  stopping  tempo- 
rarily with  her  father  in  Madison  county. 

The  domicil  of  the  husband  is  the  domicil  of  the  wife;  and 
unless  there  is  a  distinct  averment  of  a  different  residence, 
the  presumption  is,  that  the  residence  of  the  husband  is  the 
residence  of  the  wife.  The  additional  record  filed  by  agree- 
ment, shows  that  plaintiff  was  personally  served  with  process 
in  Montgomery  county.  There  is  enough  in  the  bill  to  show 
his  residence  in  that  county. 

The  Circuit  Courts  are  courts  of  general  jurisdiction,  and 
no  intendments  are  indulged  against  their  jurisdiction.  It  is 
not  necessary  to  allege  the  facts  which  give  the  court  juris- 
diction. Want  of  jurisdiction  can  only  be  taken  advantage 
of  by  plea  in  abatement  or  motion.  Henney  et  ux.  v.  Green, 
13  111.  432. 

III.  It  is  apparent  from  the  recitals  in  the  decree,  that 
Eccles  was  appointed  a  special  commissioner,  and  the  case 
referred  to  him  for  taking  the  proof. 

I Y.  The  court  will  not  open  a  decree  of  divorce  entered  by 
default  as  in  other  chancery  cases,  because  the  parties  may 
have  married  a  second  time.  McJunkin  v.  McJunkin,  3  Ind. 
30. 

The  plaintiff  did  not  file,  nor  offer  to  file,  an  answer. 

Breese,  J.  It  sufficiently  appears  from  this  record,  that 
the  legal  residence  of  the  complainant  was  in  Montgomery 
county,  that  being  the  county  of  her  husband's  residence. 
Her  sojourning  at  the  house  of  her  father  in  Madison  county, 
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did  not  make  that  county  her  domicil — the  husband's  domicil 
is  hers. 

The  amended  record  shows  that  process  was  duly  served  on 
the  defendant  by  copy,  and  by  reading  the  summons  to  him, 
as  the  statute  requires.  The  defendant  was  therefore  in 
court. 

We  are  to  infer  from  the  recitals  in  the  decree,  that  Eccles 
was  specially  appointed  by  the  court  to  take  the  testimony  in 
this  case.  He  was  the  special  master  in  chancery  for  such 
purpose.  It  is  quite  common  and  necessary  for  a  court  to 
resort  to  the  aid  of  a  special  master,  for  many  purposes. 

We  must  take  it,  from  the  recitals  in  the  decree,  that  such 
was  the  office  of  Eccles,  and  the  entry  on  the  minutes  of  such 
reference,  would  enable  the  party  to  know  where  to  go  to 
hear,  or  exhibit  testimony. 

Proof  was  taken  by  this  commissioner  or  special  master, 
which  the  court  deemed  sufficient  to  prove  the  allegations  in 
the  bill.  This  complied  with  the  law.  It  is  not  necessary 
that  the  proof  should  appear  in  the  record.  Shillinger  v.  Shil- 
linger,  14  111.  150.  It  is  sufficient  that  the  court  heard  evi- 
dence and  found  the  allegations  of  the  bill  to  be  true.  lb. 
This  appears  from  the  record. 

The  motion  to  set  aside  the  default  was  properly  overruled, 
because  the  affidavit  stated  no  fact  sufficiently  forcible  to 
justify  it.  He  gave  no  good  reason  why  he  did  not  defend 
the  suit  and  answer  the  bill. 

It  has  been  held,  also,  to  be  improper  to  set  aside  a  default 
in  such  case,  as  in  the  rapid  mutations  of  condition  in  society, 
the  party  prevailing  may  have  married  again.  McJunkin  v. 
McJunkin,  3  Ind.  30. 

The  decree  is  affirmed.  Decree  affirmed. 
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The  City  of  Quincy,  Plaintiff  in  Error,  v.  Joseph 
M.  Ballance,  Defendant  in  Error. 

ERROR  TO  ADAMS.. 

The  law  requirtng  security  for  costs  in  prosecutions  under  oenal  statutes, 
does  not  refer  to  prosecutions  under  city  ordinances. 

This  was  a  suit  by  plaintiff  in  error  before  police  magis- 
trate of  the  city  of  Quincy,  for  violation  of  city  ordinances 
regulating  the  sale  of  fresh  meats  in  the  city  of  Quincy. 

Defendant  in  error  moved  to  dismiss  suit  for  want  of  a  bond 
for  costs.  Motion  overruled.  Trial  and  judgment  against 
defendant  in  error. 

Appeal  by  defendant  to  Circuit  Court. 

Defendant  renews  motion  to  dismiss  in  Circuit  Court,  and 
cause  dismissed;  and  judgment  against  plaintiff  for  costs  of 
suit. 

The  bill  of  exceptions  shows,  that  on  the  hearing  of  motion 
in  the  Circuit  Court,  "  it  was  admitted  that  no  bond  for  costs 
had  been  filed  in  this  cause,"  "  and  that  said  motion  was  made 
in  due  time  before  the  justice  of  the  peace,  as  appears  by  the 
transcript  from  his  docket,  and  that  no  other  evidence  was 
given  or  offered." 

The  transcript  shows  appearance  and  continuance,  by  con- 
sent before  the  making  of  said  motion  to  dismiss. 

The  errors  assigned  are;  dismissing  suit  for  want  of  bond 
for  costs;  rendering  judgment  on  said  motion,  against  plain- 
tiff for  costs. 

Skinner  &  Marsh,  for  Plaintiff  in  Error. 

I.  The  statute  in  relation  to  security  for  costs,  has  no 
application  to  the  State,  a  county  or  city.  Cities  exist  for  gov- 
ernmental purposes,  exercise  the  municipal  powers  delegated 
by  the  State  in  their  charters,  for  public  purposes  of  local  gov- 
ernment, and  are  auxiliary  to  the  State  for  political  and  civil 
purposes,  in  maintaining  public  order,  and  exercising  a  part 
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of  its  sovereignty.  Angell  on  Corporations,  sections  16,  18, 
31,  35;  Mayor  of  Baltimore  v.  Root,  8  Md.  95;  MoKim  v. 
Adam,  3  Bland.  Ok.  R  417;  2  Kent's  Com,  275. 

And  by  all  the  analogies  of  law,  the  immunities  and  pre- 
rogatives of  the  State,  within  the  scope  of  their  charters,  apply 
to  them.     City  of  Chicago  v.  Halsey,  25  111.  595. 

II.  Ordinances  of  a  city  are  not  "penal  statutes,"  within 
the  meaning  of  the  statute  relating  to  costs.  Statutes,  1856, 
p.  275. 

III.  The  motion  for  security  for  costs  was  hot  made  till 
after  appearance  and  continuance,  and  therefore  came  too  late. 
The  admission  in  the  record  refers  to  the  transcript,  and  that 
shows  motion  made  after  appearance  and  continuance  of 
cause.     14  111.  71;  12  111.  27,  154. 

Gkimshaw  &  Williams,  for  Defendant  in  Error. 

There  is  no  question  made  by  this  record  as  to  the  time 
when  the  motion  for  security  for  costs  was  made  before  the 
justice.  No  such  point  was  made  below,  it  was  not  intended 
to  be  made,  and  the  record  by  the  bill  of  exceptions  shows 
that  it  was  conceded  to  have  been  made  in  proper  time. 

As  a  matter  of  fact,  it  was  made  in  time. 

Ballance,  a  butcher,  prosecuting  his  business  in  Quincy,  was 
sued  by  summons  by  the  city  of  Quincy,  for  an  alleged  viola- 
tion of  a  market  ordinance,  a  revenue  regulation;  the  action 
was  debt  to  recover  a  penalty;  the  commencement  of  suit 
was  by  summons  and  service  of  process  by  reading. 

There  is,  no  doubt,  a  class  of  cases  where  public  peace  is 
violated,  such  as  assault  and  battery,  disturbance  of  public 
quiet,  etc.,  that  are  criminal  misdemeanors,  punishable  by 
city  ordinances,  where  prosecutions  are  properly  commenced 
by  capias  and  service  is  made  by  arrest,  which  are  so  nearly  in 
the  nature  of  prosecution  for  crime,  that  it  may  with  some 
propriety  be  said,  that  of  necessity  no  bond  for  costs  need  be 
given. 

In  that  class  of  cases,  there  is  some  propriety  in  the  propo- 
sition that  as  to  those  cases  for  police  purposes,  cities  may  to 
some  extent  stand  in  the  position  of  the  State. 
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But  this  was  merely  an  attempt  to  collect  a  revenue  by 
ordinance  to  be  enforced  by  suit  in  debt  by  summons,  and  is 
precisely  similar  to  the  position  of  a  case  to  enforce  a  general 
penal  statute. 

When  the  State  prosecutes  for  assault  and  battery,  it  is  a 
criminal  prosecution,  and  no  costs  are  paid,  nor  bond  for  costs 
required;  but  by  Rev.  Stat.  1845,  p.  126,  section  1, title  Costs, 
it  is  provided,  that  a  bond  for  costs  should  be  given  in  actions 
on  "  penal  statutes." 

This  statute  has  been  held  to  apply  to  suits  before  justices 
that  are  enumerated  in  the  same  section.  Robertson  v. 
County  Commissioners,  5  Gilm.  564.  Arguments  from  incon- 
venience have  but  little  weight  usually  with  courts.  But 
should  it  be  permitted,  that  a  city  should,  when  intangible,  be 
allowed  to  sue  for  mere  collection  of  revenue,  and  compel  de- 
fendants always  to  litigate  at  their  own  cost  '(  It  has  occurred 
repeatedly,  between  these  same  parties,  that  the  city  has  sued 
Ballance,  and  he  has  made  a  full  defense  on  the  merits,  and 
yet  has  had  to  pay  his  own  costs.  Any  city  or  town  corpora- 
tion can  ruin  any  person  should  such  corporation  choose  to  sue 
frequently.  The  corporation  sues  by  summons;  if  successful, 
the  corporation  is  safe,  if  unsuccessful,  the  corporation  is  safe, 
and  the  innocent  defendant  is  severely  punished  by  a  bill  of 
costs  made  in  defending  his  rights. 

The  record  in  this  case  shows,  that  this  corporation  is  insol- 
vent, and  on  application  in  this  court  for  a  rule  for  security  for 
costs,  based  on  affidavit  of  insolvency,  the  corporation  gave 
security. 

We  insist,  that  such  an  ordinance  as  the  one  involved  in 
this  case,  is  a  "penal  statute,"  in  the  meaning  of  the  law  regu- 
lating costs. 

It  is  penal. 

A  statute  is  defined,  both  by  Webster  and  Worcester,  as 
"  The  act  of  a  corporation  or  of  its  founder,  intended  as  a  per- 
manent rule  or  law,  as  the  statutes  of  a  university." 

The  laws  adopted  by  the  universities  in  England,  are  called 
statutes.     See  Grant  on  Corporations,  (49  Law  Library),  p. 
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514,  top.  The  rules  adopted  by  the  founder  of  a  corporation, 
are  called  statutes.     Grant  on  Corporations,  top  p.  527. 

So  as  to  schools.  Ibid.,  top  p.  550;  ibid.,  title  Colleges,  p. 
524,  top.  Blaekstone  enumerates,  as  one  of  the  powers  of  a 
corporation,  the  right  "  to  make  by-laws  or  private  statutes." 

The  words  statute  and  ordinance,  when  applied  to  the  rules 
or  public  laws  of  corporations,  are  synonymous,  and  this  "  ordi- 
nance "  being  to  inflict  a  "  penalty,"  and  not  to  punish  for 
crime  or  misdemeanor,  is  a  penal  statute  in  the  meaning  of 
the  act  in  relation  to  costs.  No  harm  can  happen  to  the  pub- 
lic by  such  a  construction,  while  much  hardship  may  arise  by 
permitting  an  insolvent  corporation  to  sue  without  liability 
for  costs. 

Caton,  C.  J.  The  only  question  in  this  case  is,  whether 
city  ordinances  imposing  penalties  for  certain  acts  are  penal 
statutes  within  the  meaning  of  our  law  which  requires  secu- 
rity for  costs  to  be  given  in  prosecutions  under  penal  statutes. 
This  question  was  directly  raised  and  expressly  decided  in  the 
case  of  the  Town  of  Lewistoivn  v.  Proctor,  23  111.  533.  We 
have,  upon  the  argument  of  this  case,  reconsidered  the  ques- 
tion, and  are  still  of  the  opinion,  that  it  was  not  the  intention 
of  the  legislature,  in  the  enactment  of  that  law,  to  embrace 
within  it  city  ordinances. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  P.  Hodgen,  Appellant,  v.  Robert  B.  Latham, 

Appellee, 

APPEAL  FROM  LOGAN. 

In  the  course  of  business,  A  gave  to  B  a  draft,  which  was  not  paid  on 
presentation.  Afterwards  B  sued  A,  and  recovered  judgment,  which 
included  the  amount  of  the  draft  as  well  as  other  indebtedness,  the  draft 
not  having  been  surrendered.  Held,  that  the  draft  should  have  been  pro- 
duced and  cancelled  on  the  trial,  or  the  amount  deducted  from  the  verdict- 
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This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant, in  the  Logan  Circuit  Court,  upon  the  common  counts  for 
corn,  sold  and  delivered  by  appellee  to  appellant. 

The  defendant  filed  pleas  of  the  general  issue,  and  payment 
of  part  and  tender  of  the  balance,  upon  which  there  was 
issue.  Trial  by  jury,  and  verdict  for  $1,118.10,  and  judg- 
ment. 

The  defendant  took  a  bill  of  exceptions  on  the  trial,  from 
which  it  appears  that  the  plaintiff  below,  to  maintain  his  case, 
called  Wm.  F.  By  an,  who  swore  that  he  had  bought  a  lot 
of  corn  of  John  Wyatt  and  the  plaintiff,  and  had  made  a  pay- 
ment on  the  same  of  a  small  amount  (amount  paid  not 
stated);  that  afterwards,  being  nnable  to  pay  the  balance  due, 
he  endeavored  to  procure  some  one  to  take  his  corn  off  his 
hands.  He  wanted  to  get  out  of  it;  and  finally,  the  defendant 
(Hodgen)  agreed  to  take  it  at  the  price  he  had  contracted  to 
pay;  that  witness  and  defendant  (Hodgen)  went  to  the' plain- 
tiff, and  it  was  agreed  between  them  that  the  plaintiff 
(Latham)  would  let  the  defendant  have  the  corn  at  the  price 
agreed  upon  between  the  other  parties  (witness  and  Wyatt 
and  Latham),  some  at  twenty-two  and  one-half  cents  per  bushel, 
and  some  at  twenty  cents  per  bushel;  that  he  did  not  recol- 
lect the  number  of  bushels  at  each  price,  but  a  calculation 
was  made,  and  the  whole  amounted  to  eleven  hundred  and 
twenty-eight  dollars  and  ten  cents;  that  defendant  (Hodgen) 
agreed  to  pay  plaintiff  (Latham)  that  amount  that  day,  and 
plaintiff  agreed  to  deliver  the  corn  to  defendant,  and  the  corn 
was  delivered;  that  the  money  was  not  paid  that  day;  that 
Mr.  Lacy  had  a  claim  on  the  plaintiff,  and  the  plaintiff  wanted 
to  ascertain  the  amount,  and  left  for  the  purpose  of  seeing 
him,  and  returned  soon,  saying  that  Lacy  was  not  in  his  office 
and  he  would  see  him  in  the  morning.  Witness  further  tes- 
tified, that  the  corn,  up  to  the  time  of  the  sale  to  the  defendant, 
was  in  the  possession  of  Latham  in  his  warehouse,  and  was  to 
remain  in  his  possession  until  the  witness  paid  him  for  it. 
The  sale  to  the  defendant  was  about  the  12th  or  13th  of  May, 
1861. 

On  cross-examination,  the  witness   said  he  had  bought  the 
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corn  of  John  Wyatt;  that  plaintiff  had  an  interest  in  it;  that 
the  corn  was  under  the  control  of  witness;  that  Latham 
settled  for  the  storage  of  the  corn,  and  witness  afterwards 
settled  with  him  for  the  storage;  that  at  the  time  the  contract 
was  made  with  defendant,  defendant  (Hodgen)  told  plaintiff, 
that  he  would  pay  him  one  thousand  dollars  that  evening; 
plaintiff  said  he  wanted  to  see  Lacy  and  ascertain  the  amount 
of  a  claim  for  collection  in  his  hands  against  plaintiff,  and 
ascertain  what  amount  he  had  to  pay  him,  when  he  went  off 
and  returned,  as  stated  in  examination  in  chief.  On  being 
recalled,  witness  said  he  still  held  the  written  contract  he  had 
made  with  Latham  and  Wyatt,  and  it  was  not  given  up. 

Solomon  Rothchild  testified,  that  sometime  last  summer  he 
met  the  defendant  on  the  side-walk  in  Lincoln,  and  had  a  con- 
versation with  him  about  currency,  etc.,  in  the  course  of  which 
defendant  said  he  had  bought  a  large  lot  of  corn  of  the  plain- 
tiff; that  he  had  deposited,  or  was  to  deposit,  money  at  the 
bank  with  Dustin  &  Music — could  not  say  which;  that 
plaintiff  (Latham)  would  not  take  the  money,  and  he  expected 
to  have  trouble  about  it. 

William  M.  Dustin  testified,  that  he  was  a  member  of  the' 
firm   of  Dustin  &  Music,  who  were  bankers,  doing  business 
in  the  town  of  Lincoln,  Illinois;  that  defendant  had  not  de- 
posited money  with  them  for  the  plaintiff. 

On  cross-examination,  witness  testified,  that  plaintiff  and 
defendant  came  together,  or  were  together,  at  the  banking 
house  of  Dustin  &  Music,  in  Lincoln,  on  the  16th  day  of  May, 
1861;  that  while  there,  the  defendant  drew  two  checks  on  said 
firm  of  Dustin  &  Music.  One  of  the  checks  was  in  favor  of 
the  plaintiff  (Latham)  for  three  hundred  and  thirty-eight  dol- 
lars ;  and  the  other  was  for  enough,  when  added  to  the  first 
check,  to  make  one  thousand  dollars.  The  check  for  the 
smaller  amount  was  payable  to  the  order  of  the  plaintiff 
(Latham);  that  Dustin  &  Music  took  in  said  checks,  and  then 
drew  a  draft  on  their  banking  house  in  Chicago  (Hoffman  & 
Gelpcke)  payable  to  the  order  of  the  plaintiff  (Latham),  for 
the  sum  of  three  hundred  and  thirty-eight  dollars.  Plaintiff 
(Latham)  then  indorsed  his  name  on  the  draft,  and  handed  it 
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to  defendant,  to  give  to  Mr.  Lacy,  to  take  up  a  draft  which 
Lacy  held,  drawn  by  defendant  for  the  same  amount.  The 
plaintiff  said  he  wanted  to  use  some  money  in  Springfield, 
and  if  such  money  for  the  balance  of  the  thousand  dollars,  as 
he  could  use  in  Springfield  to  pay  a  Mr.  Ridgley  could  be  got, 
he  would  take  it.  The  defendant  requested  Dustin  &  Music 
to  get  the  balance  of  the  thousand  dollars  and  send  it  to  Mr. 
Ridgley  for  plaintiff,  and  witness  accordingly  went  to  Chicago 
that  night  to  procure  such  money  for  defendant  as  could  be 
used  by  Latham  (plaintiff,)  and  when  he  got  there  he  ascer- 
tained that  he  could  not  get  such  money  as  would  pass  in 
Springfield,  and  he  did  not  get  any,  and  nothing  more  was 
done.  Witness  further  testified,  that  he  knew  defendant 
(Hodgen)  had  deposited  one  thousand  dollars  at  the  banking 
house  of  Hoffman  &  Gelpcke,  to  the  credit  of  Dustin  &  Music, 
for  plaintiff.  Dustin  &  Music  did  not  authorize  the  deposit; 
that  the  only  money  they  could  have  drawn  from  Hoffman  & 
Gelpcke  would  have  been  at  a  discount  of  from  twenty-five 
to  forty  per  cent. 

L.  P.  Zacy,  a  witness  for  plaintiff  (Latham),  swore  that  he 
called  on  Latham  with  a  claim  of  $348,  which  he  held  for  col- 
lection against  Wyatt  &  Latham  in  favor  of  a  firm  in  Chicago. 
Latham  and  witness  went  to  the  store  of  the  defendant 
(Hodgen)  in  Lincoln,  to  get  the  money  for  said  claim  from 
him.  There  a  conversation  took  place  between  plaintiff  and 
defendant  about  the  corn  transaction,  and  the  amount  talked 
of  was  $1,000,  or  about  that  sum.  Defendant  told  plaintiff 
(Latham)  that  he  had  deposited  the  amount  spoken  of  in  Chi- 
cago, to  the  order  of  Dustin  &  Music.  Latham  refused  to 
take  the  money  there,  and  told  Hodgen  that  he  (Hodgen)  was 
to  have  deposited  the  money  for  him  with  Dustin  &  Music, 
which  Hodgen  did  not  deny,  but  said  lie  had  deposited  it  at 
Chicago  because  he  did  not  want  the  money  to  pass  through 
his  hands.  Latham  then  said  he  would  take  the  amount  of 
the  claim  witness  had  for  collection  in  Chicago,  if  witness 
would  take  it  on  said  claim,  and  witness  agreed  to  do  so,  on 
condition  that  it  would  be  good  in  Chicago.  Hodgen  then 
drew  a  draft  on  some  firm  in  Chicago,  believed  to  be  Hoffman 
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&  Gelpcke,  in  favor  of  Latham,  and  Latham  indorsed  the 
same  and  delivered  it  to  witness,  for  about  $338,  and  Hodgen 
paid  witness  ten  dollars,  making  the  full  amount  of  the  claim 
held  by  witness  against  Wyatt  and  Latham.  Hodgen  and 
Latham  then  started  to  the  bank  of  Dustin  &  Music,  to 
arrange  the  balance  of  the  $1,000.  Witness  went  to  his  office, 
and  shortly  after,  Hodgen  came  to  him  with  another  for  the 
same  amount,  drawn  by  Dustin  &  Music,  in  favor  of  said 
Latham,  and  drawn  on  Hoffman  &  Gelpcke,  Chicago,  dated 
May  16,  1861,  and  said  he  wanted  witness  to  take  it  in 
place  of  the  first  draft;  that  as  the  money  had  been  de- 
posited to  the  credit  of  Dustin  and  Music,  he  was  afraid 
the  money  could  not  be  drawn  on  the  first  draft,  and  wit- 
ness took  the  said  draft  and  gave  up  the  first.  Witness  sent 
the  draft  to  Wm.  Blair,  of  Chicago,  in  whose  favor  the  claim 
was,  on  Wyatt  and  Latham,  and  a  few  days  thereafter  it  was 
returned  to  witness  protested,  and  has  not  since  been  paid, 
and  is  still  in  his  possession. 

The  plaintiff  having  closed  his  testimony,  the  defendant 
recalled  the  witness  Dustin,  who  further  testified,  that  at  the 
time  the  defendant  drew  the  two  checks,  amounting  to  one 
thousand  dollars,  as  before  stated  by  him,  Dustin  &  Music  on 
their  banking  books  gave  defendant  credit  by  one  thousand 
dollars,  and  charged  him  with  the  two  drafts  drawn  by  defend- 
ant. Defendant's  counsel  then  asked  witness,  whether  the 
defendant  had  made  any  arrangement  with  Dustin  &  Music 
to  deposit  money  to  their  credit  with  Hoffman  &  Gelpcke, 
in  Chicago;  to  which  plaintiff's  counsel  objected,  and  the 
court  sustained  the  objection,  and  refused  to  permit  the  ques- 
tion to  be  answered;  to  which  defendant  excepted.  On  cross- 
examination,  witness  said  that  Dustin  &  Music  had  not  paid 
plaintiff  any  money  on  the  checks  drawn  on  them  by  defend- 
ant, and  they  did  not  give  plaintiff  credit  by  the  amount  of 
said  checks  on  their  books;  it  was  all  for  the  accommodation 
of  defendant. 

The  defendant  asked  several  instructions  to  the  jury  which 
were  refused,  among  which  were  the  following: 

2.     That  if  the  jury  believe,  from  the  evidence,   that  the 
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defendant  in  May,  1861,  after  the  sale  of  the  corn  mentioned 
by  the  witness  Ryan,  gave  to  the  plaintiff  a  check  on  Dustin 
&  Music,  and  they  took  it  up,  then  the  jury  ought  to  allow 
defendant  a  credit  of  one  thousand  dollars  in  making  up  their 
verdict  in  this  case,  if  they  shall  find  that  the  corn  sold  to 
defendant  was  the  property  of  the  plaintiff  at  the  time  of  the 
sale  of  the  same  to  defendant.  But  if  they  should  believe, 
from  the  evidence,  that  the  said  corn  was  not,  at  the  time  of 
the  sale  thereof  to  defendant,  the  property  of  the  plaintiff, 
then  they  ought  to  find  for  the  defendant,  except  as  to  the  sum 
of  one  hundred  and  twenty-eight  dollars  and  ten  cents. 

The  court  refusing  the  above  and  other  instructions  asked 
for  by  defendant,  in  place  thereof  gave  the  following,  to  which 
the  defendant  excepted. 

1.  Unless  the  jury  believe  from  the  evidence,  that  the 
plaintiff  sold  the  corn  in  controversy  to  the  defendant,  they 
will  find  a  verdict  for  defendant. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
sold  the  corn  in  controversy  to  the  defendant,  and  if  they  fur- 
ther believe,  from  the  evidence,  that  the  defendant  has  paid 
the  plaintiff  the  sum  of  one  thousand  dollars,  or  any  less  sum, 
they  will  allow  the  defendant  a  credit  of  the  amount  they  find 
to  have  been  paid. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant bought  the  corn  in  controversy  from  the  plaintiff,  and  that 
the  same  was  delivered  to  him  by  the  plaintiff,  and  that  said 
defendant  has  not  paid  said  plaintiff  for  said  corn,  or  any  part 
thereof,  they  will  find  a  verdict  for  the  plaintiff  for  the  amount 
found  due  by  the  evidence. 

The  jury  found  a  verdict  for  $1,118.10. 

Defendant  moved  the  court  for  a  new  trial,  for  the  follow- 
ing reasons. 

Because  the  verdict  of  the  jury  was  against  the  evidence. 

Because  the  court  had  refused  proper  evidence  to  go  to  the 
jury,  and  had  erred  in  refusing  and  giving  instructions. 

Because  the  verdict  was  against  law  and  evidence. 

The  court  overruled  the  motion  for  a  new  trial,  and  gave 
13— 30th  III. 
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judgment  on  the  verdict;  to  which   defendant  excepted,  and 

prayed  an  appeal. 

Said  appellant  now  assigns  for  error: 

That  the  court  erred  in  its  instructions  to  the  jury. 

That  the  verdict  being  contrary  to  the  law  and  evidence,  the 

court  erred  in  refusing  a  new  trial,  and  in  rendering  judgment 

on  the  verdict. 

Hay  &  Cullom,  for  Appellant. 

I.  The  evidence  shows  that  the  corn  in  question  originally 
belonged  to  John  Wyatt  and  Latham  (the  plaintiff  below) ; 
that  they  sold  it  to  one  John  Eyan;  that  this  sale  was  re- 
scinded, and  immediately  upon  this  rescission  of  the  first  sale, 
the  corn  was  sold  by  Latham  to  Hodgen ;  and  Latham  brings 
suit  against  Hodgen  for  the  value  of  the  corn. 

The  right  of  action  on  all  parol  contracts  must  follow  the 
right  of  property.  On  the  rescission  of  the  contract  with 
Eyan,  the  corn  was  again  the  joint  property  of  Wyatt  and 
Latham;  and  although  Latham,  as  joint  owner  or  as  partner 
with  Wyatt  in  the  corn,  may  have  had  the  right  to  sell  the 
corn,  yet  the  action  for  the  value  or  proceeds  should  have 
been  a  joint  action — Latham  could  not  alone  sue  for  it.  And 
this  objection  was  available  under  non-assumpsit.  1  Chitty, 
p.  14;  Saunders'  PL  &  Ev.,  part  1,  vol.  2,  p.  536. 

II.  The  evidence  shows  that  Hodgen  had  deposited  with 
a  banking  house  in  Chicago,  one  thousand  dollars  to  the 
credit  of  Dustin  &  Music  (a  banking  firm  in  Lincoln),  which 
he  sought  to  make  available  in  paying  Latham  for  the  corn ; 
that  Dustin  &  Music,  on  being  informed  of  this  deposit,  cred- 
ited Hodgen  with  that  amount  on  their  books,  thereby  making 
the  Chicago  deposit  their  own  funds;  and  that  Latham, 
desiring  to  make  a  payment  of  $338  in  Chicago,  to  a  cred- 
itor there,  it  was  arranged  between  him  and  Hodgen,  that 
Hodgen,  in  part  payment  of  the  corn,  should  give  a  check, 
payable  to  the  order  of  Latham,  for  that  sum,  on  Dustin 
&  Music,  which  was  done.  This  check  was  presented  by 
Latham  to  Dustin  &  Music,  who  took  in  the  same,  charg- 
ing Hodgen  with  its  amount,  and  paid  the  same  to  Latham 
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by  giving  him  a  draft  for  the  same  amount,  on  the  Chicago 
bankers  referred  to.  This  draft  was  indorsed  by  Latham  and 
put  into  circulation,  and  although  the  evidence  shows  that  it 
was  presented  to  the  drawees,  and  payment  refused,  yet  it 
was  for  no  want  of  funds.  Thereupon,  without  notice  of  its 
dishonor,  to  any  of  the  parties,  without  offering  to  return  the 
draft  or  check  for  which  it  was  given,  or  taking  it  up  and 
producing  it  upon  the  trial,  the  plaintiff  (Latham)  institues 
his  suit  for  the  whole  value  of  the  corn,  and  recovers  for 
the  whole  value. 

By  the  verdict,  Hodgen  is  twice  charged  to  the  extent  of 
this  draft,  and  he  is  left  without  further  remedy.  The  draft 
being  outstanding,  and  Dustin  &  Music  being  liable  as  draw- 
ers thereon,  this  liability  is  a  sufficient  consideration  for  their 
charge  of  the  amount  against  Hodgen. 

Latham  having  accepted  and  negotiated  the  draft  for  §338, 
and  the  same  being  yet  outstanding,  and  in  the  hands  of  a  third 
parson  at  the  time  of  the  trial,  although  originally  it  might 
have  been  treated  as  payment  only  sub  modo,  yet  by  these 
facts  it  has  become  absolute  payment,  aud  to  that  extent  he 
cannot  recover  upon  the  original  consideration.  Edwards  on 
Bills  and  Notes,  196,  197,  552,  553;  Miller  v.  Lumsden  et 
al,  16  111.  161. 

Whether  the  laches,  in  failing  to  take  up  the  draft  and  give 
due  notice  of  its  non-payment,  would  or  would  not  wholly 
discharge  the  drawers  (Dustin  &  Music),  and  Hodgen,  upon 
whose  check  it  was  drawn,  it  is  nevertheless  undoubtedly  the 
law,  that  before  a  recovery  could  be  had  against  Hodgen,  on 
the  original  consideration  for  the  amount  of  the  draft,  that 
it  should  have  been  taken  up  by  Latham,  and  returned, 
or  offered  to  be  returned,  upon  the  trial.  It  was  at  least 
payment  sub  modo.  Edwards  on  Bills  and  Notes,  196, 
197;  Miller  v.  Lumsden  et  al.,  16  111.  161;  Holmes  v.  De- 
camp, 1  Johns.  34;  Raymond  v.  Merchant,  3  Cow.  147; 
Dangerfield  v.  Wilby,  4Esp.  159;  Bundon  v.  Bolton,  4Bing. 
454;  Ilamden  v.  Mendisable,  2  Carr.  &  Payne,  20;  Dayton 
v.  Trail,  23  Wend.  345;  Torry  v.  Baxter,  13  Yt.  452. 
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James  C  Conkling,  for  Appellee. 

Record  does  not  show  that  Wyatt  had  any  interest  in  the 
corn  as  owner. 

Record  does  not  show  that  Wyatt  and  Latham  are  partners. 

But  admitting  they  were  partners,  yet  if  the  contract  was 
made  with  the  plaintiff  alone,  he  claiming  the  property  as 
his  individual  property,  the  suit  can  be  maintained  by  him 
alone.     1  Chitty  on  Pleadings,  13;  1  Maule  &  Selwyn,  250. 

Defendant  is  estopped  by  his  pleadings  from  objecting  that 
Wyatt  should  have  been  made  a  party  plaintiff — 

1st,  Because  he  has  pleaded  a  tender  to  Latham  alone.  1 
Greenleaf  on  Evidence,  sees.  2^7,  205. 

2nd,  Because  he  has  pleaded  a  set-off  against  Latham  alone. 

3rd,  By  his  numerous  acts  and  admissions  in  pais. 

Appellee,  in  reply  to  appellant's  second  point,  says,  that  the 
draft  on  Chicago  was  made  at  request  of  Hodgen,  by  Dustin 
&  Music,  and  for  his  accommodation.  That  he  personally 
delivered  the  draft  to  Lacy,  and  thereby  made  Lacy  his  agent 
for  his  own  benefit,  and  that  when  the  draft  was  returned 
protested  from  Chicago  to  Lacy,  he  (Lacy)  still  held  it  as 
agent  for  Hodgen. 

But  if  Lacy  does  not  hold  it  as  agent  for  Hodgen,  he  is  not 
a  honafide  holder,  for  he  got  it  from  Hodgen  with  the  distinct 
understanding  that  it  would  be  good  in  Chicago,  and  as  it 
was  not  used  there,  he  was  bound  to  return  it  to  Hodgen  from 
whom  he  got  it.  He  could  not  compel  Dustin  &  Music  to 
pay  the  draft.     16  111.  161. 

The  draft  having  been  drawn  by  Dustin  &  Music,  and 
Hodgen  not  being  a  party  to  the  draft,  he  has  no  right  to 
object  that  there  was  no  notice  of  dishonor.  The  object  of 
giving  notice  is  to  enable  the  drawer  to  withdraw  his  funds  in 
hands  of  drawee,  but  as  Hodgen  has  no  funds  in  his  own 
name  at  Chicago,  he  was  not  entitled  to  notice. 

But  if  he  could  object,  it  was  proved  that  the  draft  was 
protested,  and  it  is  to  be  presumed  that  the  officer  making  the 
protest  did  his  duty,  and  gave  notice  of  the  dishonor  of  the 
draft  to  the  proper  parties. 
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If  Hodgen  wanted  to  rebut  this  presumption,  he  had  the 
opportunity  of  doing  so  by  examining  Dustin  on  that  point, 
he  being  a  witness. 

Caton,  C.  J.  We  see  no  objection  to  the  right  of  the 
plaintiff  to  maintain  the  action  in  his  name  alone.  But  the 
important  question  which  affects  the  merits  of  this  case  is, 
was  the  plaintiff  on  the  trial  bound  to  produce  and  deliver  up, 
to  be  cancelled,  the  draft  for  three  hundred  and  thirty-eight 
dollars,  which  he  had  given  to  Lacy,  or  rather  which  Hodgen 
gave  to  Lacy  in  substitution  for  the  one  which  Latham  had 
given  him,  or  else  have  that  sum  deducted  from  the  amount 
otherwise  due  him  for  the  corn  ?  The  draft  was  drawn  against 
the  amount  due  the  plaintiff  for  the  corn,  with  the  sanction 
and  direction  of  the  plaintiff  beyond  all  question,  and  if  it 
had  been  paid,  the  proceeds  would  have  been  applied  for  the 
benefit  of  Latham,  and  in  that  event  no  question  would  have 
been  made  on  this  trial  that  the  defendant  should  have  had 
credit  for  that  amount.  Is  the  case  any  different  now?  That 
draft  was  given  to  Lacy  for  the  benefit  of  Blair,  Latham's 
creditor.  Upon  the  delivery  of  it  to  Lacy,  the  title  to  it 
vested  in  Blair,  and  that  title  could  only  be  divested  by  his 
own  voluntary  act  of  returning  it.  The  non-payment  and 
protest  did  not  divest  his  title.  He  had  a  right  to  retain  it 
and  sue  the  parties  to  it  for  the  amount  due  upon  it,  and  he 
has  retained  it  no  doubt  for  that  purpose, — at  least  such  is  the 
legal  presumption.  Suppose  the  drawers  pay  voluntarily,  or 
on  compulsion,  that  draft;  that  would  make  them  Hodgen's 
creditors  to  that  amount,  and  that  sum  would  be  applied  to  the 
benefit  of  Latham  in  payment  of  his  debt  to  Blair,  and  thus, 
if  this  judgment  is  allowed  to  stand,  he  will  get  the  benefit  of 
that  amout  twice.  As  between  Latham  and  the  other  parties 
concerned  in  the  transaction,  and  Blair,  the  latter  is  a  bona  fide 
holder  of  the  draft.  "We  have  no  doubt  the  draft  should  have 
been  produced  and  cancelled  on  the  trial,  or  the  amount  de- 
ducted from  the  verdict. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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James  Bozza,  Plaintiff  in  Error,  v.  John  Rowe,  Ad- 
ministrator of  James  Kowe,  Defendant  in  Error. 

ERROR  TO  MADISON. 

Sales  of  real  estate  by  an  administrator,  are  within  the  provisions  of  the 
statute  of  frauds  and  perjuries,  and  cannot  be  enforced,  unless  there  is  a 
memorandum  of  the  sale  signed  by  him. 

The  refusal,  by  a  vendor,  to  sign  a  memorandum  in  writing,  is  not  a  fraud, 
so  as  to  take  the  case  out  of  the  operation  of  the  statute  of  frauds. 

This  was  a  bill  in  chancery  filed  by  plaintiff  in  error,  in  the 
Madison  Circuit  Court,  to  compel  a  specific  performance  of  a 
sale  made  by  defendant  in  error,  as  administrator  of  James 
Rowe,  deceased. 

The  bill  alleges  that  Rowe,  as  administrator  of  his  brother, 
James  Rowe,  deceased,  obtained  an  order  of  the  probate 
court  to  sell  lands  to  pay  debts.  He  offered  the  land  for  sale, 
and  the  complainant  bid,  and  the  property  was  struck  off  to 
him,  as  being  the  highest  and  best  bidder. 

That  afterwards  complainant  applied  to  Rowe  to  make  a 
deed  in  pursuance  of  the  sale,  offering  to  perform  on  his  part, 
in  accordance  with  the  terms  on  which  the  land  was  sold,  and 
that  Rowe  refused  to  make  the  deed.  The  prayer  of  the  bill 
is  for  specific  performance,  and  for  other  relief. 

There  was  no  memorandum  in  writing  of  the  sale. 

The  defendant  pleaded  the  statute  of  frauds  and  perjuries. 

The  court  dismissed  the  bill,  and  rendered  judgment  against 
the  complainant  for  costs. 

The  errors  assigned,  are: 

The  court  erred  in  sustaining  the  plea. 

The  court  erred  in  dismissing  the  complainant's  bill. 

The  court  erred  in  rendering  judgment  against  the  com- 
plainant for  costs. 

Seth  T.  Sawyer,  for  Plaintiff  in  Error. 

Davis  &  Baker,  for  Defendant  in  Error. 

The  sale  in  this  case  was  within  the  statute  of  frauds,  and 
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to  make  it  binding  on  the  defendant  Rowe,  there  should  have 
been  a  memorandum  in  writing  of  the  sale  as  required  by  the 
statute  of  frauds,  and  signed  by  said  defendant  or  his  agent. 
5  Mason,  114. 

The  English  doctrine,  which  formerly  provided  that  sales  of 
lands  by  masters  in  chancery  under  decree  of  court  were  not 
within  the  statute  of  frauds,  has  been  overruled  in  this  coun- 
try, and  the  doctrine  now  universally  obtains  in  this  country 
that  sales  by  masters,  and  sheriffs,  and  all  judicial  sales,  are 
within  this  statute.  2  Parsons  on  Cont.,  293,  note  R;  Simond 
v.  Catlin,  2  Cains,  61 ;  Jackson  v.  Catlin,  2  Johnson,  248 ; 
Ennis  v.  Waller,  3  Blackford,  472 ;  Robinson  v.  Garth,  6  Ala- 
bama, 204;  Barry  v.  Patterson,  6  Harris  &  Johnson,  182; 
Christie  v.  Simpson,  1  Richardson,  40 ;  Elfe  v.  Godson,  2 
Richardson,  373;  Evans  v.  Ashley,  8  Missouri,  177;  Alexan- 
der v.  Murry,  9  Ind.  514;  Stewart  v.  Garvin,  31  Ind.  36. 

The  neglect  or  refusal  of  the  defendant  to  make  and  sign  a 
written  memorandum  of  the  sale,  was  not  a  fraud  on  the 
part  of  the  defendant  of  which  this  court  can  take  cognizance. 
Law  Library,  vol.  69,  top  page  132,  sec.  382. 

It  is  not  necessary  that  an  answer  denying  the  agreement 
should  accompany  the  plea  of  the  statute  of  frauds;  the  plea 
of  itself  is  sufficient.  Law  Library,  vol.  69 — Fry  on  Specific 
Performance — top  page  122,  paragraph  333;  Story's  Equity 
Pleading,  page  720,  paragraph  763. 

The  party  who  fails  is  liable  for  costs.  Dart  on  Vendors, 
359. 

Walker,  J.  Is  a  sale  of  real  estate  at  auction  by  an  ad- 
ministrator, under  a  license  of  the  court,  within  the  statute  of 
frauds  and  perjuries '4  The  property  in  controversy  wTas 
offered  and  struck  off  to  plaintiff  in  error,  as  the  highest  and 
best  bidder.  No  memorandum  in  writing1  was  made  and 
signed  by  the  administrator,  to  evidence  the  sale.  The  de- 
fendant in  error,  on  an  offer  by  the  purchaser  to  comply  with 
the  terms  of  the  sale,  refused  to  make  a  conveyance,  and  this 
bill  was  exhibited,  to  compel  a  specific  performance  of  the 
contract. 
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It  is  insisted  that  this  sale  is  precisely  the  same  as  a  master's, 
and  that  as  his  need  not  be  evidenced  by  writing,  an  adminis- 
trator's may  be  enforced,  although  only  verbal.  If  it  be  true 
that  a  master's  sale  need  not  be  in  writing,  still  it  does  not 
follow,  that  the  same  rule  governs  this  class  of  cases.  The 
master  is  the  mere  instrument  of  the  court,  acts  under  its 
directions,  and  is  subject  to  its  control.  The  master  is  em- 
ployed to  carry  out  the  decree  of  the  court,  and  his  acts  under 
the  decree,  when  regular,  are  considered  those  of  the  chan- 
cellor. But  if  he  was  not,  still  the  biddings  at  his  sale  are  not 
binding,  and  cannot  be  enforced  until  approved  by  the  court. 
On  the  contrary,  under  the  law  authorizing  the  sale  of  real 
estate  to  pay  the  debts  of  deceased  persons,  the  law  and  a  de- 
cree under  it  only  permits  and  empowers  the  administrator  to 
make  the  sale.  The  law  does  not  seem  to  contemplate  that 
the  administrator  shall  sell  the  property  at  all  events.  It  only 
authorizes  the  sale  of  such  portions  as  may  be  necessary  to 
pay  the  debts. 

If  it  is  discovered,  after  obtaining  the  decree,  and  before  a 
sale  is  completed,  that  it  is  not  required,  the  administrator 
may  certainly  refuse  to  proceed  under  the  decree.  If  after 
the  decree  is  rendered,  the  heirs,  to  preserve  the  real  estate, 
were  to  advance  the  means  necessary  to  pay  the  debts,  or 
other  assets  should  be  discovered  sufficient  for  the  purpose, 
at  any  time  before  the  sale  was  consummated,  the  admin- 
istrator would  have  the  right,  and  it  would  be  his  duty,  to 
refuse  to  proceed.  The  act  would  then  become  unnecessary, 
and  for  that  reason  would  not  be  required  by  the  law.  As 
the  administrator  is  vested  with  such  discretion  under  the 
law,  we  are  of  the  opinion  that  his  sales  are  within  the  provi- 
sions of  the  statute  of  frauds  and  perjuries. 

It  is  also  insisted,  that  when  a  vendor  is  guilty  of  fraud,  the 
case  is  taken  out  of  the  operation  of  the  statute,  and  that  this 
case  falls  within  that  rule.  This  rule  certainly  applies  in  all 
cases  where  the  fraud  of  the  vendor  is  of  that  character  that 
injury  and  loss  must  result  to  the  purchaser,  for  which  he 
cannot  be  compensated  unless  the  agreement  is  executed.  In 
that  class  of  cases,  the  law  will  execute  the  agreement,  not- 
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withstanding  it  is  not  in  writing,  because  it  will  not  permit  its 
provisions  to  be  employed  to  perpetrate  fraud,  which  the  stat- 
ute was  designed  to  prevent.  But  we  are  aware  of  no  case, 
nor  has  any  been  referred  to,  that  has  gone  the  length  of 
holding  that  it  is  a  fraud,  taking  the  case  out  of  the  statute, 
to  simply  refuse  to  execute  a  verbal"  agreement  for  a  sale, 
where  the  purchaser  has  paid  no  portion  of  the  purchase- 
money,  made  no  lasting  and  valuable  improvement,  and  has 
not  been  let  into  possession.  This  bill  only  shows,  that  the 
property  was  offered,  struck  off  to  the  plaintiff  in  error,  and 
on  his  offer  to  comply  with  the  terms  of  the  sale,  defendant  in 
error  refused  to  convey.  This  case  is  in  principle  precisely 
the  same  as  any  other  in  which  the  vendor  refuses  to  execute 
a  verbal  agreement  for  the  sale  of  real  estate,  where  there  is 
not  a  part  performance.  The  decree  of  the  court  below  must 
be  affirmed. 

Decree  affirmed. 


Joel    Pattekson    et   al.,    Appellants,  v.    Ebenezer 
Hubbakd  et  al.,  Appellees. 

APPEAL  FROM  FULTON. 

Where  the  owner  of  a  tract  of  land  includes  a  portion  of  the  adjoining 
quarter  section  in  his  field,  by  mistake,  and  afterwards  accepts  a  lease 
from  the  claimant  of  the  adjoining  quarter,  of  ten  acres  therein,  which 
ten  acres  are  not  specially  designated  by  the  lease,  this  is  not  a  posses- 
sion of  the  quarter  section  by  the  claimant. 

The  lease  is  void,  because  the  ten  acres  mentioned  in  it  cannot  be  identified. 

The  possession  of  the  tenant  cannot  avail  the  landlord,  to  any  greater  extent 
than  it  would  the  tenant,  if  he  was  claiming  and  holding  for  himself. 

A  verdict,  in  an  action  of  ejectment,  that  "it  is  considered  by  the  court 
that  the  issues  are  for  the  plaintiff,"  is  substantially  defective  in  not 
stating  what  estate  is  in  the  plaintiffs. 

A  judgment  that  "the  plaintiffs  have  a  fee  simple  title  to  the  premises,"  is 
erroneous,  when  a  portion  of  the  plaintiffs  are  tenants  by  the  courtesy 
only. 

A  notice,  that  the  plaintiffs  "will,  on  such  a  day,  etc.,  at  the  office  of 
Samuel  McCreary,  in  the  town  of,  etc.,  take  depositions," — the  deposi- 
tions being  taken  before  Samuel  McCreary,  as  justice  of  the  peace — is 
sufficient  to  entitle  them  to  admission. 
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This  was  an   action  in   ejectment  at   the   September  term, 

1861,  of  the  Fulton  Circuit  Court,  by  appellees,  Ebenezer 
Hubbard,  Anthony  VanDoon,  and  Betsy  YanDoon  his  wife, 
Luther  Field,  and  Sarah  Field  his  wife,  Samuel  A.  Benton, 
and  Eliza  A.  Benton  his  wife,  William  Nutting,  Jr.,  Charles 
Nutting,  Eufus  Nutting,  George  B.  Nutting,  David  H.  Nut- 
ting, and  Mary  O.  Nutting,  as  plaintiffs,  against  Joel  Patter- 
sou  and  John  Patterson,  appellants,  but  defendants  below,  for 
the  north-east  quarter  Section  20,  Township  6  north,  Range  2 
east. 

The  declaration,  which  contains  but  one  count,  and  that 
claiming  the  whole  tract  in  fee  simple  in  the  "  said  plaintiffs  " 
below,  was  served  on  the  27th  day  of  September,  1861,  and 
filed,  and  a  rule  to  plead  entered  the  same  day. 

The  general  issue  was  pleaded  by  the  defendants  below, 
Oct.  8,  1861. 

At  the  September  term,  1862,  and  before  the  cause  came 
on  for  trial,  the  defendants  below  moved  the  court  to  sup- 
press the  depositions  of  Lewis  Horton,  DeWitt  C.  Johnston, 
and  John  Sellers,  for  want  of  sufficient  notice  of  the  taking 
of  same,  and  because  the  notice  did  not  specify  any  officer 
before  whom  the  depositions  would  be  taken.  The  notice 
was,   "That  I  shall,  on  the  15th,  16th,  and  17th  days  of  May, 

1862,  commencing  at  9  o'clock  a.  m.  of  each  of  said  days,  at 
the  office  of  Samuel  McCreary,  in  the  town  of  Rushville, 
in  the  county  of  Schuyler  and  State  of  Illinois,  take  the 
depositions,"  etc.  The  depositions  were  taken  before  Samuel 
McCreary,  as  justice  of  the  peace. 

The  court  overruled  the  motion  to  suppress ;  to  which  de- 
fendants below  then  and  there  excepted. 

Afterwards,  at  the  same  September  term,  1862,  the  cause 
coming  on  for  trial,  the  parties  waived  a  jury  and  put  them- 
selves on  the  court  for  trial,  C.  L.  Higbee,  Judge,  presiding. 

The  plaintiffs  below  called  Gabriel  Baughman  as  a  witness, 
who  testified  as  follows:  The  N.  E.  20,  6  N.,  2  E.,  in  Fulton 
county,  adjoins  my  farm,  on  which  I  now  live  and  have  lived 
for  many  years.  I  lived  on  this  farm  of  mine  in  the  spring  of 
1860,  and  before  then.     In  1850,  I  was  in  possession  of  a  little 
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strip  off  one  side  of  the  quarter  in  controversy,  (N.  E.  20,  6 
N.,  2  E.)  This  strip  was  about  four  rods  long  and  about  a  rod 
wide.  In  March,  1850,  I  had  it  fenced  in  with  my  land. 
The  lease  now  produced  I  took  from  Silas  Hubbard,  which  I 
saw  him  execute.  [The  lease  referred  to,  bears  date  March 
5,  1850,  and  is  from  Silas  B.  Hubbard,  of  Schuyler  county,  to 
Gabriel  Baughman,  of  Fulton  county,  and  witness,  that 
Baughman  "agrees  with  Hubbard  to  break  and  fence  and 
cultivate  ten  acres,  more  or  less,  on  the  N.  E.  20,  6  N".,  2  E. ; 
that  said  Baughman  also  agrees  to  pay,  as  rent  for  the  use  of 
said  field,  fifty  cents  per  acre  per  year  for  the  term  of  ten 
years;  that  said  Baughman  further  agrees  with  said  Hub- 
bard, that  he  will  not  transfer  his  right  to  said  field  to  any 
other  person;  and  said  field  is  to  be  left  in  good  order  with 
the  fence  and  anything  thereon  rented  for  the  use  of  said 
Hubbard;  that  said  Baughman  further  agrees  with  said  Hub- 
bard, that  he  will  not  cut  any  tree  on  said  quarter  section,  nor 
let  any  other  person,  only  within  the  improvement  above 
named ;  and  further  to  give  possession  at  any  time  said  Hub- 
bard may  sell  or  want  the  same."  Said  lease  bears  the  signa- 
tures of  both  said  parties.]  Said  witness,  Baughman,  further 
testified:  I  was  in  possession  when  I  took  the  lease  of  the 
strip  spoken  of,  by  having  inclosed  so  much  of  that  quarter, 
by  fence,  with  my  field  adjoining.  The  balance  of  the  quar- 
ter was  vacant  and  unoccupied,  and  so  continued  until  after 
Dr.  Hull  took  possession,  in  August,  1857,  in  which  month  I 
moved  off  my  fence.  Dr.  Alexander  Hull,  who  then  claimed 
to  own  the  land,  told  me  to  move  my  fence  off  his  land,  and 
I  did  so.  He  said  he  had  title  to  the  land.  There  were  no 
other  improvements  on  the  land  in  controversy.  I  told  Hull 
I  held  this  strip  under  a  lease  from  Hubbard. 

On  cross-examination  by  defendants  below,  this  witness 
testified  as  follows:  The  way  I  took  possession  of  this  strip  of 
land,  on  the  quarter  in  controversy,  was  this:  Before  1850, 
when  I  was  fencing  my  land,  I  took  in  this  strip  by  mistake, 
supposing  I  was  putting  the  fence  on  the  line  between  my  land 
and  this  quarter  in  controversy.  Afterwards,  and  before  I 
took  the  lease,  I  found  my  fence  was  over  the  line,  and  I  sup- 
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posed  took  in  about  an  acre  and  a  half  of  the  land  in  contro- 
versy, until  some  years  afterwards  a  survey  was  made,  and  it 
turned  out  that  I  had  in  my  inclosure  off  one  corner  of  the 
land  in  controversy  this  strip  of  four  rods  long  and  about  a 
rod  wide.  I  had  no  intention  of  taking  possession  of  any  of 
the  land,  on  the  quarter  in  question,  when  I  put  my  fence 
there,  but  I  found  I  had  done  so,  and  then  took  the  lease  of 
Hubbard.  It  was  the  agreement  between  Silas  Hubbard  and 
myself,  both  before  and  after  the  lease,  not  to  make  any  im- 
provement on  the  land  in  controversy.  He  said  he  had  a  tax 
title,  and  wanted  me  to  take  a  lease,  hold  possession,  for  him, 
of  the  tract,  and  watch  the  timber — that  was  all.  I  never 
made  any  further  improvements  on  the  land  in  question, 
nor  were  any  further  improvements  of  any  kind  put  upon 
it  by  any  person  until  Dr.  Alexander  Hull  put  some  on 
it  after  he  took  possession  in  1857.  From  the  date  of  the 
lease  I  held  the  land  under  the  lease,  looked  after  the 
timber,  and  claimed  possession  under  Hubbard  until  1857. 
Dr.  Hull,  and  those  holding  under  him,  have  since  improved 
the  quarter.  Hubbard  never  followed  up  the  possession  by 
making  any  more  improvements,  but  sometimes  came  to  look 
after  the  land. 

The  plaintiff  below  then  offered  and  read  in  evidence  the 
said  lease  from  Hubbard  to  Baughman,  above  referred  to ;  to 
the  reading  of  wThich  in  evidence  defendants  below  objected 
at  the  time  when  offered,  but  the  court  overruled  the  objection 
and  permitted  the  lease  to  be  read  in  evidence;  to  which 
defendants  then  and  there  excepted. 

The  plaintiffs  below  then  offered  and  read  in  evidence  a 
deed  for  the  whole  of  the  quarter  in  controversy,  from  the 
auditor  of  public  accounts  of  the  State  of  Illinois,  to  David 
Thompson,  dated  the  17th  day  of  May,  1839,  reciting  the 
auditor's  sale  of  said  land,  January  14,  1833,  for  the  taxes, 
etc.,  of  1832. 

The  plaintiff  below  then  offered  in  evidence  a  quit- claim 
deed  from  David  Thompson  to  Silas  B.  Hubbard,  conveying 
the  land  in  controversy,  dated  the  15th  of  February,  1838. 
To  the  reading  of  which  deed  in  evidence  the  defendants  be- 
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low  objected,  but  the  court  overruled  the  objection  and 
permitted  said  deed  to  be  read  in  evidence,  which  was  done; 
to  all  which  defendants  below  then  and  there  excepted. 

Plaintiffs  below  then  offered  in  evidence  seven  tax  receipts, 
running  to  Silas  B.  Hubbard,  for  the  taxes  on  the  land  in 
question,  for  the  years  1850  to  1856  inclusive;  to  the  reading 
of  which  in  evidence  the  defendants  objected  generally  for 
irrelevancy,  but  the  court  overruled  the  objection,  and  permit- 
ted the  said  receipts  to  be  read  in  evidence,  which  was  done; 
to  all  which  the  defendants  below  then  and  there  excepted. 
Defendants,  however,  admitted  the  official  character  of  the 
parties  signing  the  receipts,  and  that  the  signatures  were 
genuine. 

The  plaintiffs  below  then  offered  in  evidence  a  deed  from 
the  sheriff  of  Fulton  county,  Illinois,  to  Silas  B.  Hubbard,  for 
the  whole  tract  in  controversy,  dated  March  23,  1840,  reciting 
the  sale  of  1841,  for  the  taxes,  etc.,  of  1840.  The  defendants 
below  objected  to  the  reading  of  said  deed  in  evidence,  unless 
the  prerequisites  of  the  law  as  to  tax  sales  and  tax  deeds  be  first 
shown,  but  the  court  overruled  the  objection  and  permitted 
the  deed  to  be  read  in  evidence  as  "claim  and  color  of  title," 
which  was  done;  to  all  which  the  defendants  below  did  then 
and  there  except, 

Plaintiffs  below  then  offered  in  evidence  the  depositions  of 
Lewis  Horton,  De  Witt  C.  Johnston,  and  John  Sellers,  taken 
May  15,  1862,  as  follows: 

Lewis  Horton,  in  his  deposition,  testified:  I  live  in  Little- 
ton, Schuyler  county;  was  acquainted  with  Silas  B.  Hubbard 
eighteen  years  or  more;  he  was  single  and  unmarried,  and  is 
dead  and  buried  in  Littleton ;  he  died  in  the  summer  three 
years  ago.  I  assisted  in  the  burial  of  his  remains.  I  lived 
about  two  miles  from  him;  he  died  without  making  any  will. 
He  moved  from  Henderson  or  Mercer  county,  Illinois,  before 
he  moved  to  Schuyler. 

De  Witt  0.  Johnston,  in  his  deposition,  testified:  I  reside  in 
Rushville,  Schuyler  county,  Illinois.  I  am  now  clerk  of  the 
County  Court  of  said  county,  and  was  county  judge  in  the 
years  1859,  1860  and  1861.     I  was   acquainted  with  Silas  B. 
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Hubbard  from  1854  till  his  death;  he  left  no  will,  to  my 
knowledge. 

John  Sellers,  in  his  deposition,  testified:  I  reside  in  Schuy- 
ler county.  I  had  known  Silas  B.  Hubbard  twenty  years  01 
upwards  at  the  time  of  his  death ;  he  resided  between  onej 
half  and  three-fourths  of  a  mile  from  me;  I  understand  he 
lived  in  Mercer  county,  Illinois,  before  he  moved  to  Schuyler 
county;  he  was  called  a  bachelor;  I  never  heard  of  his  having 
been  married.  I  assisted  in  depositing  his  remains  in  th* 
coffin,  and  was  at  his  burial,  in  May  or  June,  1859.  I  never 
heard  of  his  having  made  a  will.  I  have  heard  Hubbard 
speak  of  having  a  brother  by  the  name  of  Ebenezer,  and  of 
a  Yan  Doon  marrying  a  sister,  and  of  the  Nutting  family  as 
nephews  and  nieces  by  a  deceased  sister. 

The  plaintiffs  below  then  offered  and  read  in  evidence  the 
deposition  of  William  Nutting,  St.,  who  testified  as  follows: 
I  am  eighty-two  years  old,  an  attorney  by  profession,  and  live 
in  Orange  county,  Vermont,  where  I  have  resided  over  fifty- 
five  years  past;  know  plaintiffs  in  this  suit;  I  have  known 
Silas  B.  Hubbard,  who  resided  for  some  years  past  in  Illinois, 
and  who  died  there,  as  I  am  informed,  three  years  ago  this 
summer,  and  left  neither  wife  nor  children,  he  never  had  a 
wife  or  child.  I  was  acquainted  with  said  Silas'  father  and 
mother.  They  are  both  dead;  his  father  has  been  dead 
between  sixty  and  seventy  years,  and  his  mother  some  twenty 
years.  Their  children  were  Silas  B.,  David,  Ebenezer,  and 
Charles.  David  and  Charles  died  before  Silas  B. ;  David  died 
many  years  ago,  and  in  parts  unknown  to  me,  and  was  never 
married,  having  no  children.  Charles  died  within  a  few  years 
in  this  State,  and  left  one  child,  Sarah,  who  is  since  married, 
as  I  am  told,  to  a  man  by  the  name  of  Field,  with  whom  I  am 
not  acquainted.  There  were  three  daughters,  sisters  of  said 
Silas  B. — Mary,  Sarah,  and  Betsey.  Sarah  died  at  my  house, 
unmarried  and  childless,  more  than  twenty  years  ago. 

I  have  stated  that  I  married  Mary  Hubbard  in  1809.  She 
died  in  September,  1847,  leaving  five  sons  and  two  daughters, 
who  are  still  alive,  viz. :  Eliza  Ann,  now  wife  of  Rev.  Samuel 
A.  Benton,  William   Nutting,  Jr.,   Charles    Nutting,  Rufus 
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JN  utting,  George  B.  Nutting,  David  H.  Nutting,  and  Mary 
O.  Nutting.  Said  Silas  B.  Hubbard  left  one  brother,  Eben- 
ezer  Hubbard,  also  a  bachelor,  still  living  and  childless ;  also 
one  sister,  Betsey,  now  the  wife  of  Anthony  Yan  Doon.  Said 
Silas'  next  of  kin,  at  his  death,  would  be  his  brother,  Eben- 
ezer  Hubbard,  his  sister,  Betsey  Van  Doon,  Sarah  Field,  the 
daughter  of  his  deceased  brother  Charles,  and  Eliza  Ann 
Benton,  William  Nutting,  Jr.,  Charles  Nutting,  George  B. 
IS  utting,  David  H.  Nutting,  and  Mary  O.  Nutting.  Mary, 
sister  of  said  Silas  B.,  was  my  wife  from  1809  till  1847,  and 
the  mother  of  my  children  above  named. 

And  here  the  plaintiffs  below  rested  their  case. 

The  defendants  below,  on  their  part,  then  offered  and  read 
in  evidence  a  deed  from  Alexander  Hull  to  the  defendants, 
dated  August  27,  1857,  conveying  the  premises  in  dispute. 

Defendants  below  also  offered  and  read  in  evidence  tax 
receipts  for  the  taxes  on  the  land  in  question,  for  the  years 
1858,  1859,  and  1860,  the  first  running  to  J.  and  J.  Patterson, 
and  the  others  to  J.  B.  Patterson. 

The  defendants  below  then  offered  and  read  in  evidence 
the  deposition  of  Jesse  K.  Dubois,  auditor,  etc.,  taken  July 
25,  1862,  on  the  same  interrogatories  on  the  direct  examina- 
tion as  those  propounded  in  Graves  v.  Bruen  et  al.,  11  111. 
432,  in  which  deposition  said  Dubois  testified  as  follows:  My 
name  is  Jesse  K.  Dubois,  I  will  be  fifty- two  years  old  next 
January.  I  reside  in  Springfield,  Illinois.  I  hold  the  office 
of  auditor  of  public  accounts  of  the  State  of  Illinois.  I  have 
held  such  office  since  January  12,  1857.  So  far  as  I  have 
been  able  to  ascertain  from  the  books  and  records  on  file  in 
my  office,  this  diagram  marked  "A,"  and  made  a  part  of  my 
answer,  will  show  the  listing  of  the  N.  E.  20,  6  N.,  2  E.,  to- 
gether with  other  lands,  from  the  year  1828  to  1834  inclusive. 
[This  diagram  is  certified  to  by  the  auditor,  and  is  the  same 
as  to  the  classification  and  listing  to  the  lands,  in  every 
material  point,  as  that  given  in  Graves  v.  Bruen  et  al.,  11 
111.  434,  etc,  and  includes  the  land  in  dispute,  with  other 
tracts.  And  it  is  the  same  in  reference  to  the  figures  intended 
to  indicate  the  taxes  for  the  several   years,   no  dollar  or   cent 
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marks  appearing,  nor  anything  to  indicate  the  amount  of 
taxes.]  Said  diagram  is  an  exact  copy  from  the  tax  books  in 
my  office,  so  far  as  relates  to  the  land  therein  described  for 
the  time  aforesaid,  and  it  contains  everything  in  said  books 
relating  to  the  tracts  of  land  described  in  said  diagram  for  the 
years  aforesaid.  The  said  lands  are  not  to  my  knowledge 
listed  in  any  other  manner  in  any  other  books  or  files  belong- 
ing to  my  said  office  for  the  years  aforesaid.  There  is  no 
heading  to  the  fifth  column  in  any  part  of  the  book  from 
which  the  diagram  is  copied.  The  first  entry  in  the  diagram 
is  copied  from  the  first  page  of  the  book,  and  is  the  first  entry 
on  said  page. 

In  reply  to  plaintiffs'  cross-interrogation  the  witness  testified 
as  follows:  I  have  no  personal  knowledge  of  the  listing  of  the 
tracts  of  land  referred  to.  The  knowledge  I  have  is  derived 
wholly  from  the  tax  books  and  from  information  given  by  my 
predecessor  as  auditor.  I  personally  know  that  the  book  from 
which  the  diagram  furnished  is  taken  is  preserved  in  my  office 
as  pertaining  thereto,  and  am  unable  to  state  the  date  of  my 
acquaintance  with  the  same.  I  have  been  in  the  office  of  the 
auditor  of  public  accounts  since  my  inauguration  as  such 
auditor  on  the  12th  of  January,  1857,  and  I  do  not  remember 
when  I  first  saw  said  books.  There  are  several  packages  of 
papers  in  the  auditor's  office  purporting  to  be  "affidavits  of 
rates,"  "lands  listed,"  "individual  lists,"  etc.,  but  I  have  not 
examined  the  same  sufficiently  to  state  the  contents  of  them, 
and  do  not  find  the  same  in  such  condition  as  to  be  examined 
with  reference  to  a  particular  tract  without  great  labor  and 
trouble. 

And  this  was  all  the  evidence  offered  in  the  case  by  either 
party. 

The  court  thereupon  found  the  issues  for  the  plaintiffs. 
Whereupon  the  defendants  below  moved  for  a  new  trial,  for 
the  following  reasons: 

The  court  admitted  improper  evidence  on  behalf  of  the 
plaintiffs. 

The  finding  was  against  the  law  and  the  evidence. 

The  finding  should  have  been  for  the  defendants. 
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But  the  court  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  "that  the  plaintiffs  are  seized  in  fee  of  the 
premises  described  in  plaintiffs'  declaration,  and  that  they 
have  and  recover  from,  the  said  defendants  the  possession 
thereof,  to  wit:"  [describing  the  land,]  "and  the  plaintiffs 
have  a  writ  of  possession  therefor."  The  balance  of  the  judg- 
ment order  is  for  damages  and  costs,  etc.  To  the  overruling 
of  which  motion  and  the  rendition  of  which  judgment  the 
defendants  did  then  and  there  except. 

The  case  is  brought  to  this  court  by  the  defendants  below 
by  appeal;  and  the  following  are  the  errors  assigned: 

The  Circuit  Court  erred  in  admitting  improper  evidence  on 
behalf  of  the  plaintiffs  below. 

The  finding  of  the  court  below  was  against  the  law  and 
the  evidence. 

The  Circuit  Court  erred  in  overruling  the  motion  of  defend- 
ants below  for  a  new  trial. 

The  Circuit  Court  erred  in  finding  the  fee  simple  in 
all  the  plaintiffs  below,  and  in  rendering  judgment  ac- 
cordingly. 

The  Circuit  Court  erred  in  refusing. to  suppress  the  deposi- 
tion of  Lewis  Horton,  John  Sellers  and  DeWitt  C.  Johnston. 

The  Circuit  Court  erred  in  rendering  judgment  for  the 
plaintiffs  below. 

The  record  and  proceedings  are  otherwise  erroneous,  in- 
formal and  insufficient. 

Judd,  Boyd  &  James,  for  Appellants. 

I.  1.  The  appellees,  as  plaintiffs  below,  based  their  case 
and  recovered  on  the  theory  of  the  case  of  Uinchman  v. 
Whetstone,  23  111.  185,  that  a  right  to  land  acquired  by  lim- 
itation, under  claim  and  color  of  title,  is  affirmative,  and  may 
be  enforced.  The  right  set  up  is  claimed  to  have  been 
acquired  under  the  first  section  of  the  limitation  law  of  1839. 
The  only  possession  shown  was  that  of  a  strip  off  one  corner 
of  the  land,  "four  rods  long  and  about  a  rod  wide,"  taken  by 
Baughman  (who  had  land  adjoining)  by  mistake  and  under  no 
claim,  and  the  subsequent  leasing  (in  March,  1850,)  by  Hub- 
U— 30th  III. 
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bard  to  Baughman,  of  "ten  acres  on  the"  quarter,  without  fix- 
ing the  locality  of  the  ten  acres.  ~No  improvement  whatever 
was  made  by  or  under  Hubbard,  and  it  was  expressly  agreed 
between  Hubbard  and  Baughman,  both  before  and  after  the 
leasing,  that  the  latter  was  to  make  no  improvement  on  the 
land.  There  was  no  open,  notorious,  or  visible  possession  at 
all,  by  or  under  the  appellees  or  their  ancestor,  through  the 
lessee  or  otherwise,  shown  by  the  evidence. 

The  evidence  shows  no  such  "  actual  possession"  as  contem- 
plated by  the  first  section  of  the  limitation  law  of  1839.  In 
the  Hinchman  v.  Whetstone  case,  the  possession  shown  was 
complete  for  1837  to  1852,  and  renewed  in  1856. 

2.  To  constitute  possession  of  land  these  must  be  some 
unequivocal  act  of  ownership  on  the  land  itself;  the  posses- 
sion must  be  taken  in  good  faith,  and  the  land  appropriated 
to  individual  use  in  such  a  manner  as  to  apprise  the  neigh- 
borhood of  its  locality  that  it  is  in  the  exclusive  use  and 
enjoyment  of  another.  Such  possession  must  be  open,  noto- 
rious and  visible.  Brooks  v.  Bruyn,  18  111.  542;  Dill  v. 
Huhhard,  21  111.  328;  Brooks  v.  Bruyn,  24  111.  380;  Meredith 
v.  Pearl,  10  Peters,  413;  Wicklifv.  Ensor,  9  B.  Monroe,  258; 
Biiford  v.  Cox,  5  J.  J.  Marshall,  443;  Little  v.  Downing,  37 
N.'ll.  367. 

3.  It  is  not  to  be  supposed  that  an  individual  can,  under 
claim  and  color  of  title,  by  some  trifling  improvement,  appro- 
priate to  himself  a  large  and  unusual  body  of  land,  or  could 
maintain  an  actual  possession  by  entering  upon  the  land  and 
doing  some  useless  thing  with  the  intention  of  excluding 
others,  and  not  of  permanently  improving  and  using  the  land ; 
or  that  possession  by  entry  and  improvement  may  not  be 
lost  by  laches.  Brooks  v.  Bruyn,  18  111.,  542,  543;  Same  v. 
Same,  24  111.  380. 

4.  Where  a  tenant  enters  upon  a  portion  of  a  tract  of  land 
under  a  lease  of  the  whole,  then  the  possession  of  a  part  would 
be  the  possession  of  the  whole;  but  if  the  lease  be  for  only  a 
part,  prescribing  the  boundaries,  then  the  possession  of  the  ten- 
ant extends  only  to  that  portion  actually  occupied,  The  leasing 
of  a  part  is  certainly  no  greater  act  of  dominion  than  a  sale  of 
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the  same  part  would  be.  The  possession  of  the  tenant  can- 
not avail  the  landlord  to  any  greater  extent  than  it  would  the 
tenant,  if  he  were  claiming  and  holding  for  himself.  Mes- 
sengill  v.  Boyles,  11  Humphrey  x  112;  Ross  v.  Coff,  9  Yerger, 
463;  10  Peters,  444. 

5.  If  Baughman  had  gone  into  possession  under  his  lease 
of  ten  acres  (which  he  did  not),  it  must  have  been  presumed 
that  he  entered  and  possessed  according  to  his  right  of  pos- 
session ;  and  if  he  had  entered  upon  any  part  of  the  quarter 
not  covered  by  the  lease,  he  would  have  been  as  much  a 
trespasser  as  any  other  person.  It  would  not  be  possible  to 
give  to  his  rightful  possession  of  ten  acres,  a  constructive 
possession  of  land,  for  entering  upon  which  he  would  be  a 
trespasser.     McClung  v.  Boss,  5  Wheaton,  121,  123,  124. 

6.  Where  a  party  purchases  a  portion  of  an  entire  tract 
of  land,  and  there  is  an  agreement  by  the  vendee  to  hold 
possession  of  the  remaining  portion  for  the  benefit  of  the 
vendor,  the  possession  of  the  vendee  cannot,  under  such 
agreement,  enure  to  the  benefit  of  the  vendor  and  be  con- 
strued as  the  possession  of  the  vendor.  McClung  v.  Ross,  5 
Wheaton,  121,  123,  124. 

7.  The  ten  acres  mentioned  in  the  lease  cannot  be  found 
or  identified;  hence  the  lease  is  void.  Carter  v.  Barnes  et 
al.,  26  111.  454. 

II.  The  auditor's  deed  to  David  Thompson  can  be  of 
no  avail  to  the  appellees  in  this  case,  for  the  reasons  fol- 
lowing: First,  the  auditor's  deed  to  Thompson  was  over 
a  year  after  the  latter  quit-claimed  to  the  appellees's  ancestor. 
Thompson's  deed  to  Hubbard  having  been  by  quit-claim,  the 
rights  of  the  former,  under  the  auditor's  deed,  would  not 
enure  to  the  latter.  Frinh  v.  Dlrst,  14  111.  309.  Secondly, 
the  auditor's  deed  was  impeached  by  Dubois'  deposition, 
showing  no  proper  listing  of  the  land,  and  showing  also  no 
dollar  and  cent  marks,  indicating  the  amount  of  the  taxes, 
{Graves  v.  Bruen  et  al.,  11  111.  432),  and  hence  Thompson's 
deed  can  only  avail  as  "  claim  and  color  of  title." 

III.  The  declaration  claims  the  land  "in  fee  simple"  in 
all  of  the  plaintiffs  below,  and  the  judgment  follows  the  decla- 
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ration,  finding  the  fee  in  all  the  plaintiffs  below,  while  the 
proofs  shows  that  three  of  the  plaintiffs  have  no  interest  save 
as  husbands  of  three  of  the  heirs.  The  plaintiffs  must  recover 
according  to  the  case  made  in  their  declaration,  or  not  at  ali. 
Ballance  v.  Rankin,  12  111.  420. 

IV.  1.  The  proofs  show  that  the  plaintiffs  are  at  most, 
and  in  any  event,  only  entitled  to  the  possession,  and  that 
they  do  not  hold  the  fee  simple  estate.  Hence,  under  the 
declaration,  the  judgment  is  erroneous  in  this  regard.  Bah 
lance  v.  Rankin,  12  111.420;  Hinchman  v.  Whetstone,  23 
111.  189. 

2.  An  estate  in  fee  simple  means  a  perfect  title.  It  "  is 
the  entire  and  absolute  interest  and  property  in  the  land; 
from  which  it  follows  that  no  one  can  have  a  greater  interest/' 
1  Cruise's  Digest,  title  Estate  in  Fee  Simple,  844;  Frink  v, 
Darst,  14  111.  309;  2  Black.  Com.  106;  4  Kent's  Com.  5. 

V.  1.  The  finding  or  verdict  did  not  specify  the  estate 
established  on  the  trial.  This  is  fatally  erroneous.  Rev.  Stat, 
1845,  207,  sec.  24,  clause  7;  Rawlings  v.  Bailey  et  al.,  15 
111.  178. 

2.  The  fact  that  the  trial  was  by  the  court  does  not  alter 
the  matter.  This  was  the  case  in  Rawlings  v.  Bailey  et  al., 
above  cited.  The  court  could  not  know  from  the  verdict 
what  judgment  to  render.  Rawlings  v.  Bailey  et  al.,  15 
111.  179. 

VI.  There  was  no  proof  connecting  Luther  Field,  named 
in  the  declaration,  with  the  plaintiffs'  case.  There  was  no 
proof  showing  who  was  the  husband  of  Sarah  Field. 

VII.  The  depositions  of  Norton,  Johnston,  and  Sellers, 
should  have  been  suppressed.  The  notice  of  taking  the 
same  did  not  specify  any  officer  by  or  before  whom  the  depo- 
sitions would  be  taken.     Rev.  Stat.  1845,  chap.  40,  sec.  11. 

W.  A.  Hinman,  and  L.  W.  Ross,  for  Appellees. 

I.  This  case  is  brought  to  review  the  case  in  23  111.  185; 
and  the  evidence  in  the  case  warrants  the  finding  of  the  court, 
viz.:  Possession  of  premises  by  ancestor,  through  Baughman 
the   tenant.       Under   lease,   under   deed   to   landlord,    under 
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auditor's  deed  to  Thompson,  and  under  deed  from  Thompson 
to  ancestor.  Payment  of  taxes  by  ancestor  seven  successive 
years  during  occupancy. 

If  the  evidence  sustains  the  first  point,  the  defendants  in 
error  are  estopped  from  gainsaying  the  plaintiff's  title.  23 
111.  185. 

II.  The  possession  of  the  land  under  the  lease,  under  the 
title,  under  the  ancestor's  deed,  or  the  color  of  title  under  the 
sheriff's  deed,  and  payment  of  taxes  during  the  seven  years 
of  possession,  is  a  title  within  the  23rd  of  Illinois,  to  author- 
ize the  recovery  by  the  heirs-at-law,  of  the  landlord;  and  the 
defendants  in  error  are  estopped  from  gainsaying  such  title, 
and  from  setting  up  an  adverse  title  thereto. 

III.  The  title  in  intestate,  under  the  auditor's  deed,  as 
given  in  evidence,  was  title  in  the  landlord,  that  enured  to 
plaintiffs  as  heirs-at-law,  and  is  not  avoided  by  the  deposition 
of  the  auditor  as  in  the  case  of  Bruen  and  Graves.  See  cross- 
examination  of  auditor. 

IV.  The  court  did  not  admit  improper  evidence  on  the 
part  of  appellees. 

1 .  To  effect  the  finding  of  the  court. 

2.  There  is  sufficient  evidence  to  sustain  plaintiffs'  right 
of  recovery,  beyond  any  evidence  improperly  admitted;  and 
the  court  will  not  set  aside  a  verdict  on  account  of  improper 
evidence  being  admitted,  provided  there  is  sufficient  without 
it  to  authorize  a  recovery.     1  Taunt.  12. 

Y.  Under  the  limitation  law  of  1839,  it  is  not  requisite  to 
sustain  the  sheriff's  tax  deed,  to  prove  the  compliance  with  the 
prerequisites,  to  sustain  the  color  of  title. 

VI.  The  landlord  (intestate  and  ancestor  of  plaintiffs) 
entering  under  the  tax  title  deed,  holding  the  possession 
thereof  for  seven  years,  and  paying  the  taxes  during  that  time, 
as  in  this  case,  made  title  to  authorize  a  recovery  of  the  land, 
being  ousted  after  such  seven  years  possession. 

As  to  possession,  see  24  111.  372;  23  111.  193;  21  111.  178; 
22  111.  610.  As  to  payment  of  taxes,  see  23  111.  185;  19  111. 
183.     Rev.  Laws,  chap  2-4,  sec.  9.     1  Taunt.  12,  3  East. 
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Caton,  C.  J.  This  was  an  action  of  ejectment,  and  the 
plaintiff  relies  on  possession,  under  claim  and  color  of  title  with 
payment  of  taxes  for  seven  years.  We  think  the  plaintiff 
failed  in  making  out  possession  to  the  premises  in  question, 
either  actual  or  constructive,  under  his  claim  of  title.  To 
show  possession,  he  relies  upon  the  testimony  of  Mr.  Baugh- 
man,  who  states  that  he  owned  an  adjoining  lot,  which  he 
inclosed  in  March,  1850,  and  by  mistake  extended  his  fence 
over  so  as  to  include  in  his  inclosure  a  strip  of  this  quarter, 
four  rods  long  and  one  rod  wide.  Afterwards— -and  we  may 
assume  after  the  mistake  was  discovered — he  took  a  lease  from 
Hubbard,  the  ancestor  of  the  plaintiffs,  and  under  whom  they 
claim,  for  ten  acres  in  this  quarter,  but  without  designating  what 
ten  acres.  He  states  that  he  never  took  possession  of  ten  acres 
of  the  quarter,  nor  did  he  make  any  improvement,  or  do  any 
act  under  the  lease  except  to  retain  the  possession  of  the  four 
rods  within  his  inclosure,  until  Dr.  Hull  took  possession  of  the 
quarter  in  August,  1857,  when  the  witness  moved  off  his 
fence.  Up  to  that  time  no  possession  had  been  taken  of,  or 
improvement  made  upon,  the  quarter,  by  any  one,  except  the 
inclosure  of  the  four  rods  by  the  witness.  This,  we  think, 
did  not  constitute  a  possession  of  the  quarter  by  Hubbard. 
Upon  its  face  the  lease  was  void,  for  want  of  a  location  of  the 
demised  ten  acres.  This  possibly  might  have  been  helped 
out,  had  the  witness  taken  possession  of  ten  acres  with  the 
assent  of  Hubbard.  But  this  he  certainly  never  did.  But 
even  if  he  had  done  this,  such  possession  could  never  have 
been  extended,  by  construction,  over  the  whole  quarter,  be- 
cause by  the  very  terms  of  the  lease,  his  possession  and  right 
of  possession  were  limited  to  the  ten  acres.  The  only  part  of 
the  lease  which  in  any  way  refers  to  the  balance  of  the  quar- 
ter, is  a  clause  by  which  the  witness  agreed  not  to  cut  himself, 
or  permit  others  to  cut,  trees  on  other  portions  of  the  quarter; 
but  it  does  not  appear  that  he  ever  prevented  anybody  from 
cutting,  or  that  anybody  ever  offered  to  cut  trees  on  any  part 
of  the  premises.  The  plaintiff  can  claim  no  more  benefit  from 
the  possession  of  the  witness,  than  the  witness  could  were  he 
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claiming  rights  under  it  for  his  own  benefit;  and  there  would 
hardly  be  a  pretense  that  he  could  claim  the  constructive  pos- 
session of  the  wole  quarter,  because  he  had  by  mistake  of  the 
line  included  within  his  inclosure  four  rods  of  it. 

There  are  some  other  errors  assigned  which  we  think  are 
fatal,  although  they  have  occurred  no  doubt  from  inadver- 
tence. The  finding  of  the  court  is  this:  "  It  is  considered  by 
the  court  that  the  issues  are  for  the  plaintiffs."  This  verdict 
is  substantially  defective  in  not  stating  what  estate  is  in  the 
plaintiffs.  The  judgment  is,  that  the  plaintiffs  have  a  fee 
simple  title  to  the  premises.  Admitting  the  plaintiffs'  right 
to  recover,  a  part  of  them  are  tenants  by  the  courtesy  only. 

We  think  the  court  decided  properly  in  overruling  the 
motions  to  suppress  depositions. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Melinda  Johnson  et  al.,  Appellannts,  William  M. 
Johnson  etal..  Appellees. 

APPEAL  FROM  SHELBY. 

The  court  must  have  jurisdiction  of  both  the  persons  of  the  parties,  and 
of  the  subject-matter  of  litigation,  before  it  can  render  a  binding  judg- 
ment or  decree. 

A  bill  may  be  maintained  to  impeach  a  decree  obtained  by  fraud  or  which 
is  manifestly  unjust. 

A  void  decree,  for  the  sale  of  real  estate,  is  a  cloud  upon  the  owner's  title, 
and  he  may  maintain  a  bill  to  have  it  removed. 

This  was  an  action  in  chancery  in  the  Circuit  Court  of 
Shelby  county. 

The  complainants  charge  in  the  bill,  that  they  are  the 
children  and  only  heirs-at-law  of  Francis  Johnson,  deceased ; 
that  he  died  intestate,  seized  in  fee  of  certain  real  estate  de- 
scribed in  said  bill;  that  letters  of  administration  were  taken 
out  on  his  estate,  and   afterward    were,   in  consequence  of  the 
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deatli  of  said  administrator,  taken  out  by  one  John  Middles- 
worth,  as  administrator  de  bonis  non,  who,  on  the  14th  day  of 
January,  1847,  filed  his  bill  on  the  chancery  side  of  the 
Shelby  Circuit  Court,  praying  an  order  of  sale  of  said  lands 
for  the  payment  of  the  debts  of  said  estate,  and  making  com- 
plainants parties  defendant,  with  Sarah  Johnson,  and  Richard 
Johnson,  both  since  dead.  That  complainants  were  then 
infants  of  tender  age;  that  a  summons  out  of  chancery  was 
issued  to  the  sheriff,  for  the  appearance  of  defendants  on  the 
first  Monday  of  March,  1847;  that  the  return  on  said  summons 
was  in  the  following  words:  "Executed  by  delivering  a  true 
copy  of  the  within  to  all  the  within  defendants,  except 
Richard  Johnson,  who  is  deceased;  Feb'y  16th,  1847.  Peter 
Fleming,  Shr'ff."  That  there  was  no  other  or  different  notice 
on  service  of  the  pendency  of  said  bill  for  the  sale  of  said 
real  estate;  that  afterward,  at  the  May  term,  the  court 
appointed  one  Chew,  guardian  ad  litem,  who  answered  said 
bill  and  admitted  the  allegations  therein  contained,  and  the 
court,  without  any  evidence,  ordered  the  sale  of  said  premises, 
which  were  afterwards  sold  by  the  administrator  to  one  John 
Ward  for  the  sum  of  seventy-three  dollars,  and  at  the  October 
term,  the  sale  was  confirmed  by  the  court. 

The  bill  refers  to  all  the  proceedings  in  the  former  case,  and 
prays  that  they  may  be  taken  and  made  a  part  of  this  bill. 

The  bill  then  avers,  that  the  court  had  no  jurisdiction  over 
the  person,  or  the  subject-matter,  and  that  the  decree  is  erro- 
neous; and  proceeds  to  assign  the  following  errors  on  the 
original  record:  1st,  That  the  original  bill  does  not  show  that 
the  administrator  de  bonis  non  filed  an  inventory,  appraise- 
ment bill,  and  sale  bill,  in  the  office  of  the  probate  justice; 
2nd,  that  no  notice  was  served  on  the  defendants  at  the  time 
of  presenting  said  bill,  thirty  days  before  the  court,  and  that  no 
copy  of  the  bill  and  accounts  was  ever  served  on  the  defend- 
ants, and  no  publication  was  ever  made  of  the  time  and  place 
of  presentation  of  said  bill ;  3rd,  That  the  order  was  made  on 
the  answer  of  the  guardian  ad  litem  without  evidence;  4th, 
that  the  order  did  not  direct  the  sale  to  be  made  at  public 
vendue  between  the  hours  of  10  a.  m.  and  5  p.  m.  ;  5th,  That 
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a  court  of  chancery  had  no  jurisdiction  of  the  subject-matter 
contained  in  the  bill. 

The  bill  makes  the  administrator  and  John  Ward  and  his 
feoffees  parties  defendant,  and  prays  a  reversal  of  said  decree. 

The  defendants  answered,  admitting  that  Francis  Johnson 
died  intestate,  but  say  they  have  no  knowledge  as  to  his  title 
to  the  lands  in  the  bill  mentioned ;  they  admit  the  land  was 
claimed  to  have  belonged  to  him,  and  that  John  Micldlesworth 
was  appointed  admistrator,  and  that  he  filed  a  bill  in  chan- 
cery for  an  order  to  sell  said  lands,  making  complainants  and 
others  defendants,  and  that  summons  was  issued,  and  that  the 
service  was  made  as  stated  in  the  bill,  and  the  appointment  of 
a  guardian  ad  litem]  but  deny  that  he  admitted  the  allega- 
tions of  the  bill,  and  exhibits,  and  knew  no  reason  why  the 
prayer  should  not  be  granted.  They  admit  that  a  decree  was 
thereupon  entered,  but  aver  that  the  court  first  ascertained  the 
indebtedness  of  said  estate;  they  deny  the  want  of  jurisdic- 
tion, or  any  errors  in  the  proceedings.  They  admit  that  John 
Middlesworth  never  filed  any  inventory,  appraisement  bill,  or 
sale  bill,  but  they  aver  that  Elisha  Johnson,  who  was  first  ap- 
pointed administrator  of  said  estate,  did,  and  that  accompany- 
ing said  bill  was  a  statement  of  the  total  assets  of  the  estate; 
they  admit  that  there  was  no  notice  of  publication  as  in  said 
bill  charged,  but  they  aver  that  defendants  were  properly  in 
court  by  summons  in  chancery.  They  deny  all  irregularty  in 
the  proceedings,  and  state  that  the  personal  assets  of  said  estate 
amounted  to  only  sixty-one  dollars,  and  the  indebtedness  of 
the  estate  was  one  hundred  and  sixty -five  dollars,  as  shown  by 
the  bill.  They  admit  that  Richard  and  Sarah  Johnson  died 
intestate,  and  that  complainants  are  their  heirs.  They  admit 
the  conveyance  as  stated  in  the  bill. 

To  which  answer  complainants  filed  a  general  replication; 
and  on  the  hearing,  complainants  offered  the  original  record 
in  evidence,  which  is  preserved  in  the  bill  of  exceptions,  and 
from  which  it  appears  that  John  Middlesworth,  as  adminis- 
trator de  bonis  non  of  Francis  Johnson,  deceased,  filed  his  bill 
for  the  sale  of  said  real  estate,  on  the  14th  day  of  January, 
1847.     Said  bill  recites  his  appointment  as  administrator  de 
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bonis  non,  and  that  a  sale  bill,  appraisement  bill,  and  inven- 
tory bill,  were  filed  by  his  predecessor  in  office,  and  that  the 
personal  assets  of  said  estate  had  been  faithfully  applied  to 
the  payment  of  the  debts,  and  that  there  is  a  deficit  of  one 
hundred  and  four  dollars.  The  bill  then  avers,  that  Francis 
Johnson  died  intestate,  leaving  complainants,  and  Sarah  and 
Richard  Johnson,  minor  children  and  heirs  of  the  said  Francis 
Johnson,  and  that  he  died  seized  in  fee  simple  of  the  land 
described  in  said  bill. 

The  bill  prayed  the  appointment  of  a  guardian  ad  litem, 
and  an  order  of  sale. 

The  decree  shows  the  appointmemt  of  Morris  R.  Chew,  as 
guardian  ad  litem,  who  answered  that  he  had  examined  the 
bill,  and  knew  of  no  reason  why  the  petition  should  not  be 
granted.  The  decree  recited  an  order  for  the  sale  of  said 
real  estate  for  the  payment  of  one  hundred  and  four  dollars, 
and  that  Chew,  as  guardian  ad  litem,  answered  for  Tilmon 
Johnson,  Elisha  Johnson,  Sarah  Johnson,  Melinda  Johnson, 
and  Richard  Johnson  (who  was  then  deceased).  The  decree 
does  not  recite  that  any  evidence  was  offered  in  support 
of  the  allegations  of  the  bill,  but  that  on  the  coming  in  of 
the  answer  of  the  guardian  ad  litem,  the  order  was  made 
for  said  sale.  The  decree  does  not  direct  the  sale  to  be  made 
at  public  vendue,  nor  between  the  hours  of  10  a.  m.  and  5 
p.  m.  , 

Also,  a  notice  of  sale  was  offered  in  evidence,  advertising 
said  property  for  sale  on  the  2nd  day  of  October,  184:7 ;  a 
report  of  the  sale  made  by  the  administrator  to  John  Ward, 
and  a  confirmation  of  said  report. 

Also,  a  summons  and  return,  as  stated  in  complainants'  bill. 

The  bill  of  exceptions  recites  that  this  was  all  the  evidence 
offered  on  either  side,  and  that  on  the  hearing,  said  bill  was 
dismissed  by  the  court.  A  motion  for  a  rehearing,  at  the 
same  time  was  made,  for  the  following  reasons,  to  wit:  1st, 
That  the  decree  was  contrary  to  evidence;  2nd,  That  the 
decree  was  contrary  to  equity;  3rd,  That  the  decree  was  con- 
trary to  law.     Which  motion  was  overruled  by  the  court;  to 
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which  ruling  the  complainants  excepted,  and  appealed  to  this 
court. 

The  errors  assigned  are : 

Said  decree  dismissing  said  bill  was  contrary  to  equity  and 
justice. 

Said  decree  was  contrary  to  law. 

Said  decree  was  contrary  to  evidence. 

Said  decree  should  have  been  for  complainants,  and  not  for 
defendants. 

Henry  &  Read  for  Appellants. 

The  Supreme  Court,  in  the  case  of  Lloyd  v.  M alone  et  al., 
23  111.  43,  decided  that  an  infant  who  was  aggrieved  by  a  de- 
cree of  a  court  of  chancery,  may  file  an  original  bill  for  relief, 
for  errors  appearing  on  the  face  of  the  decree,  and  is  not 
bound  to  proceed  by  way  of  rehearing  or  bill  of  review. 

The  right  of  complainants  to  file  such  a  bill,  is  nowhere 
questioned  by  the  defendants,  either  by  demurrer  to  the  bill 
or  by  the  answer;  and  even  if  there  were  any  objections  to 
the  frame  of  the  bill,  they  were  waived  by  the  answer.  5 
Curtis,  125;  Story  Eq.  PL,  sec.  528;  Mitf.  Eq.  PL  206. 

Lord  Redisdale,  in  his  treatise,  p.  206,  lays  down  the  doc- 
trine broadly,  that  it  is  too  late  to  object  on  the  hearing.  Note 
to  Story  Eq.  PL  445.  Thus  a  bill  to  vary  a  decree  which  was 
neither  a  bill  of  review,  nor  a  bill  in  the  nature  of  a  bill  of 
review,  which  are  the  only  kinds  of  bills  that  can  be  brought 
to  affect  or  alter  a  decree  unless  the  decree  has  been  obtained 
by  fraud,  has  been  sustained  where  the  objection  was  made  on 
the  hearing. 

There  can,  however,  especially  after  answering,  be  no  valid 
objection  to  treating  this  bill  as  a  bill  of  review,  if  an  original 
bill  will  not  lie.  In  either,  the  true  inquiry  is,  whether  the 
decree  is  right  or  wrong  on  its  face.  Whitting  v.  The  Batik 
of  U.  8.,  13  Pet.  6;  Perry  v.  Phillips,  18  Yes.  178. 

The  facts  charged,  are  sufficient  to  bring  up  the  merits  in 
either  form.  The  court,  on  a  bill  of  review,  will  treat  the 
bill,  answer  and  other  proceedings  as   constituting   a  part  of 
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the  decree,  and  from  which  the  correctness  of  the  decree  can 
be  ascertained.  Story  Eq.  PL,  sec.  407;  5  Mason,  311;  3 
Paige,  368;  5  Gill;  3  Clark,  516. 

A  bill  of  review  may  be  brought  for  errors  of  law  appear- 
ing on  the  face  of  the  decree  without  the  previous  leave  of 
the  court.  Story  Eq.  PL  405.  No  advantage  can  be  taken 
on  the  hearing  for  want  of  previous  leave  to  file  a  bill  of 
review.     5  Dana,  190. 

The  coustant  defense  to  a  bill  of  review  for  errors  apparent 
upon  the  decree,  has  been  said  to  be  by  plea  of  the  decree, 
and  demurrer  against  the  opening  of  the  enrollment.  Cooper's 
Eq.  PL  215;  2  Atk.  534. 

In  Ohio,  however,  a  demurrer  is  the  proper  form  of  making 
up  the  issue  on  such  a  bill.     2  Ohio,  327.     . 

This  brings  us  to  an  examination  of  the  original  bill  filed 
by  the  administrator,  and  which  we  may  safely  characterize  as 
being  totally  devoid  of  equity. 

Independent  of  the  statute,  an  administrator  could  not 
resort,  either  at  law  or  in  equity,  to  the  real  estate  as  assets  for 
the  payment  of  debts,  except  in  certain  special  cases  where  the 
heir  is  expressly  named.     Adams  Eq.  572. 

The  remedy  given  by  statute  is  a  legal  one;  and,  in  order  to 
bind  the  heirs,  the  statute  must  be  strictly  pursued.  In  Knox 
v.  Jenfcs,  7  Mass.  491,  the  court  said,  the  right  of  persons  thus 
connected  with  the  estate,  and  whose  interests  are  sought  to 
be  affected  by  the  authority  to  sell,  are  regulated  by  statute, 
and  they  and  any  claiming  under  them,  are  not  concluded  by 
the  exercise  or  license  to  sell  in  derogation  of  their  rights, 
unless  every  requisite  and  direction  of  law  has  been  faithfully 
complied  with.     18  111.  60. 

The  proceeding  upon  which  the  order  of  sale  was  made,  has 
scarcely  one  ear-mark  of  compliance  with  the  statute. 

No  inventory,  appraisement  bill,  or  sale  bill,  were  filed  by 
the  administrator  making  the  application  for  the  order  of  sale, 
in  the  office  of  the  probate  justice.  Section  108,  of  the  stat- 
ute of  wills,  Rev.  Stat.,  p.  559,  provides,  "  No  part  of  the 
real  estate  of  any  testator  or  intestate  shall  be  ordered  to  be 
sold  unless  the   executor  or   administrator  applying   for  such 
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order,  shall  have  made  and  filed  an  inventory,  appraisement 
bill  and  sale  bill  in  the  office  of  the  probate  justice." 

The  answer  of  the  defendants  expressly  admits  that  this 
requirement  of  the  statute  has  not  been  complied  with,  but  a 
lame  effort  is  made  to  avoid  the  force  of  the  objection,  by  say- 
ing that  the  former  administrator  filed  them.  This,  for 
obvious  reasons,  cannot  be  construed  to  satisfy  the  require- 
ments of  the  statute. 

1.  The  administrator  de  bonis  non  was  not  chargeable  on  the 
inventory,  appraisement  bill  and  sale  bill  of  his  predecessor. 

2.  The  statute  requires  an  administrator  de  bonis  non  to 
file  an  inventory,  etc.  Neither  could  the  heir  as  successfully, 
without  the  filing  of  them  in  the  probate  justice's  office,  have 
contested  the  deficit  in  the  personal  assets  of  the  estate. 

Again,  there  is  no  averment  in  the  bill  filed  by  the  ad- 
ministrator, that  the  debts  on  account  of  which  the  order 
of  sale  was  sought,  had  been  allowed  by  the  probate  justice, 
as  required  by  section  125,  which  provides,  "That  wherever 
it  shall  appear,  that  the  personal  estate  of  any  person  deceased 
is  insufficient  to  discharge  the  debts,  and  that  there  is  real 
estate  belonging  to  such  estate,  the  probate  justice  shall  make 
out  an  abstract  from  his  records  of  the  debts  and  credits  of 
the  estate,  which  abstract  shall  be  presented  to  the  Circuit 
Court  by  the  executor  or  administrator,  who  may  then  obtain 
an  order  to  sell  the  same." 

The  obvious  construction  of  this  statute  is,  that  the  debts  of 
the  estate  must  have  been  allowed  by  the  probate  justice,  and 
such  allowance  averred  in  the  petition  of  the  administrator, 
before  an  order  of  sale  could  be  ordered  by  the  court. 

There  is,  if  possible,  a  more  fatal  objection  to  the  manner  in 
which  the  defendants  were  attempted  to  be  brought  into 
court.  Sec.  103,  of  the  statute  of  wills,  provides,  "  That  ser- 
vice shall  be  made  upon  the  heir  or  guardian  by  the  executor 
or  administrator,  giving  at  least  thirty  days  notice  of  the 
time  and  place  of  presenting  such  petition,  by  serving  a  writ- 
ten notice  of  the  same,  together  with  a  copy  of  said  account, 
on  each  of  the  heirs  or  their  guardians."  And  this  court 
decided,  in  the  case  of  Herdman  et  al.  v.  Short,  18  111.  GO, 
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"  That  without  a  compliance  with  this  section  of  the  statute, 
there  was  a  want  of  jurisdiction,  so  far  as  the  persons  were 
concerned,  and  that  the  court  had  no  authority  to  act  except 
under  and  in  conformity  to  the  statute.  The  want  of  notice 
and  copies  as  required  by  the  statute  rendered  all  of  the  sub 
sequent  proceedings  irregular  and  erroneous,  if  not  entirelj 
void." 

A  summons  was  issued  out  of  chancery  on  the  14th  day  oi 
January,  1847,  returnable  on  the  first  Monday  of  March 
thereafter,  on  which  the  sheriff  made  the  following  indorse- 
ment :  "  Executed  by  delivering  a  true  copy  to  all  the  within 
named  defendants,  except  Richard  Johnson,  who  is  deceased. 
February  16th,  1847." 

This  return  fails  to  specify  whether  the  date  is  designed  to 
indicate  the  day  it  was  served  or  returned.  In  this  it  was 
not  sufficient.     Beach  v.  Waugh,  24  111.  228;  1  Scam.  238. 

Again,  there  were  less  than  thirty  days  between  this  date 
and  the  date  of  the  return. 

Again,  the  bill  filed  by  the  administrator  discloses  the  fact, 
that  the  defendants  to  it  were  all  infants,  and  the  decree  fails 
to  show  that  any  evidence  was  offered  in  support  of  the  alle- 
gations of  the  bill,  and  this  court  has  repeatedly  decided  that 
the  decree  must  show  that  evidence  was  given  in  support  of 
the  allegations  of  the  bill.  11  111.  364;  12  111.  160,  169,  235, 
260;  16  111.  113,  354;  17  111.  602;  18  111.  49.  And  in  the 
case  of  Cheffin  v.  The  Heirs  of  Kimball,  23  111.  38,  it  was 
held  that  full  proof  must  be  made  against  infants,  and  that 
proof  preserved  in  the  decree. 

The  only  remaining  point  to  which  we  shall  direct  the 
attention  of  the  court,  is  as  to  the  manner  that  this  proceeding 
would  be  affected  by  the  court  holding  that  the  order  of  sale 
was  absolutely  void,  which  was  the  view  which  seems  to  have 
been  taken  of  the  case  by  the  court  below  in  dismissing  com- 
plainants' bill. 

If  the  order  of  sale  is  void,  still  it  is  a  cloud  upon  com- 
plainants' titles,  and  they  are  entitled  to  have  it  removed. 

In  the  case  of  Petit  v.  Shepherd,  5  Paige,  501,  the  court 
say  that  the  jurisdiction  of  this  court  to  set  aside  deeds  and 
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other  instruments,  which  are  a  cloud  upon  the  titles  to  real 
estate,  and  to  order  them  to  be  delivered  up  and  cancelled, 
appears  to  be  fully  sustained.  See,  also,  2  Story's  Eq.  Juris., 
sec.  700. 

Thornton,  for  Appellees. 

Walker,  J.  The  bill  in  this  case  was  exhibited  to  impeach 
a  former  decree.  It  alleges,  that  when  the  former  decree  was 
announced,  the  court  had  no  jurisdiction  of  the  persons  of 
the  defendants  to  that  suit,  nor  of  the  subject-matter,  and  the 
decree  was  rendered  without  evidence  for  its  support.  There 
was  service  of  summons  in  chancery,  but  no  publication  or 
copy  of  the  petition  and  account  as  required  by  the  statute 
regulating  such  proceedings.  The  proceeding  seems  to  have 
been  regarded  as  a  suit  in  chancery,  and  not  under  the  statute. 

It  is  urged,  that  the  law  does  not  authorize  the  administrator 
to  proceed  to  subject  the  real  estate  to  sale,  for  the  payment  of 
the  debts  of  the  deceased  by  bill,  and  that  the  whole  proceeding 
is  void.  In  the  case  of  Herolman  v.  Short,  18  111.  59,  this  pro- 
ceeding was  held  to  be  statutory,  and  unless  the  notice  required 
by  the  statute  is  given,  in  the  mode  prescribed  by  the  103rd 
section  of  the  statute  of  wills,  there  was  a  want  of  jurisdiction  of 
the  persons  of  the  defendants.  It  was  also  held  in  that  case, 
that  the  service  of  a  summons  on  an  adult  defendant  to  such 
a  proceeding,  conferred  no  jurisdiction  of  the  person.  There 
is  no  pretense,  that  in  the  case  for  the  sale  of  real  estate,  there 
was  any  other  than  service  by  summons,  and  we  have  seen 
that  did  not  confer  jurisdiction  of  the  persons  of  the  defend- 
ants. It  is  a  rule  too  familiar  to  require  discussion,  or  to  cite 
authorities  in  its  support,  that  in  all  judgments  and  decrees, 
to  be  binding,  the  court  rendering  them  must  have  jurisdic- 
tion of  both  the  persons  of  the  parties,  and  of  the  subject- 
matter  of  litigation.  The  decree  ordering  the  sale  of  the 
decedent's  property  was  void,  for  the  want  of  the  jurisdiction 
of  the  heirs. 

That  decree  being  void,  it  is  unnecessary  to  discuss  other 
questions  of  mere  errors  appearing  in  that  decree.  Whether 
there  were  other  errors  in  that  proceeding,  is  a  matter  of  no 
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consequence,  as  the  whole  proceeding  is  void  if  the  bill  is 
true,  and  the  record  of  the  former  proceeding  seems  to  sus- 
tain its  allegations. 

Then  did  the  court  err  in  dismissing  the  bill,  because  the 
decree  sought  to  be  impeached  was  void?  A  bill  may  be 
maintained  to  impeach  a  decree,  obtained  by  fraud,  or  which 
is  manifestly  unjust.  Lloyd  v.  Malone,  23  111.  43.  That  a 
void  decree  is  a  cloud  upon  the  title  to  this  real  estate,  is  un- 
questionably true,  and  that  it  is  calculated  to  operate  unjustly 
against  the  owners,  is  equally  true.  As  a  cloud  on  the  title 
it  operates  as  an  injury  to  the  owner,  and  as  such  he  has  a 
right  to  have  it  removed.  As  long  as  it  remains  unim- 
peached,  it  may  be  used  for  fraudulent  or  other  improper 
purposes.  The  court  below  should  have  retained  the  bill  so 
as  to  have  reversed  the  former  decree,  and  thus  have  removed 
it  from  the  records. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
ramanded. 

Decree  reversed. 


Laurent  Roland,  Appellant,  v.  Michael  Fischer, 

Appellee. 

APPEAL  FROM  HANCOCK. 

In  an  action  of  ejectment,  where  the  plaintiff  seeks  to  recover,on  the  ground 
that  the  defendant  has  not  performed  his  covenants,  in  neglecting  to  pay 
the  notes  given  for  the  purchase  of  the  land  in  controversy,  the  burthen 
of  proof  is  on  the  plaintiff  to  show  such  default. 

Michael  Fischer  commenced  his  action  of  ejectment 
against  Laurent  Roland,  to  recover  the  north-west  quarter  of 
the  north-east  quarter  Section  six,  Township  six  north,  Range 
seven,  west.  Also  the  east  half  of  the  north  half  of  the  south 
half  of  the  north-east  quarter  of  the  south-west  quarter  Sec- 
tion fifteen,  Township  seven  north,  Range  eight  west;  all 
situated  in  Hancock  county,  Illinois;  and  filed  his  declaration 
in  usual  form ;  to  which  the  said  Roland  pleaded  the  general 
issue. 
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At  the  May  terra,  1862,  a  jury  was  waived  and  said  cause 
tried  by  the  court,  Sibley,  Judge,  who  found  the  issue  for  the 
plaintiff,  and  that  the  defendant  was  guilty  of  unlawfully 
withholding  said  premises  from  the  plaintiff,  and  rendered 
judgment  in  favor  of  said  plaintiff  and  against  defendant, 
for  the  recovery  of  said  premises  and  costs  of  suit.  The 
defendant  moved  for  a  new  trial,  which  motion  the  court  over- 
ruled and  rendered  judgment,  and  the  defendant  prayed  an 
appeal  which  was  allowed  and  perfected. 

The  bill  of  exceptions,  signed  and  filed  June  3,  1862,  shows 
that  the  plaintiff,  to  sustain  the  issues  on  his  part,  offered  a 
bond  for  a  deed  of  said  premises  as  follows: 

"  Know  all  Men  by  these  Presents,  That  I,  Michael  Fischer 
of  the  county  of  Hancock  and  State  of  Illinois,  am  held  and 
firmly  bound  unto  Laurent  Roland,  of  the  same  county  and 
State,  in  the  penal  sum  of  seven  hundred  and  fifty  dollars, 
for  the  payment  of  which  I  do  hereby  bind  myself,  my  heirs, 
executors  and  administrators,  firmly  by  these  presents.  Given 
under  my  hand  and  seal  this  6th  day  of  February,  A.  D. 
1857  The  condition  of  the  above  obligation  is  such,  that 
whereas  the  said  Michael  Fischer  has  this  day  bargained  and 
sold  unto  the  said  Laurent  Roland,  the  following  described 
premises  for  the  sum  of  seven  hundred  and  fifty  dollars; 
one  hundred  and  fifteen  dollars  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged,  and  two  hundred  and  sixty 
dollars,  on  or  before  the  first  day  of  April  next,  according  to 
his  certain  promissory  note  of  even  date  herewith,  and  the  bal- 
ance, being  three  hundred  and  seventy -five  dollars,  according  to 
his  second  promissory  note  of  even  date  herewith.  Now  if 
said  L.  Roland  shall  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  Fischer  or  his  assigns,  the  above  described  note 
with  interest  that  may  accrue  thereon  according  to  the  condi- 
tions thereof,  then  the  said  Michael  Fischer  to  convey  to  him 
by  a  good  and  sufficient  deed  of  general  warrantee,  the  north- 
west of  the  north-east  Section  six,  Township  six  north,  Range 
seven  west  of  the  fourth  principal  meridian,  in  Illinois,  con- 
taining forty  acres  be  the  same  more  or  less.  Also,  the  east 
half,  north  half,  south  half,  north-east,  south-west  quarter 
15 — 30th  111. 
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of  Section  fifteen,  Township  seven  north,  Range  eight,  west  of 
the  fourth  principal  meridian,  in  Illinois,  containing  five  acres, 
be  the  same  more  or  less,  otherwise  this  obligation  to  be  void 
and  of  no  effect. 

MICHAEL  FISCHER,     [seal]" 

Also  called  Hubert  Roland,  who  testified  as  follows:  That 
he  is  acquainted  with  the  parties  to  the  above  entitled  suit,  and 
lias  been  ever  since  February,  1857.  That  the  defendant, 
Laurent  Roland,  in  February,  1857,  contracted  with  the  plain- 
tiff for  the  purchase  of  the  north-west  quarter  of  the  north- 
east quarter  of  Section  six,  Township  six  north,  Range  seven 
west,  in  Hancock  county,  Illinois;  also,  the  east  half  of  the 
north  half  of  the  south  half  of  the  north-east  quarter  of  the 
south-west  quarter  Section  fifteen,  Township  seven  north, 
Range  eight  west,  in  Hancock  county ;  that  said  Fischer  gave 
to  said  defendant  a  bond  for  a  deed,  said  bond  being  dated 
the  6th  day  of  February,  1857,  and  was  recorded  in  the 
Recorder's  office  of  Hancock  county;  and  that  Laurent 
Roland,  the  defendant,  went  into  possession  of  said  premises 
under  said  contract  or  bond  from  said  Fischer,  and  has 
remained  in  possession  of  the  same  up  to  this  time.  About 
two  years  ago  I  gave  the  bond  from  Fischer  to  my  father, 
Laurent  Roland,  the  defendant,  to  George  Edmunds,  and  have 
not  seen  the  bond  since. 

This  was  all  the  evidence  in  this  cause. 

The  following  errors  are  assigned: 

There  was  no  evidence  to  sustain  the  finding  and  judgment 
of  the  court. 

The  finding  and  judgment  were  against  the  evidence. 

The  court  erred  in  finding  the  issues  for  the  plaintiff,  and 
in  rendering  judgment  for  the  recovery  of  the  premises,  and 
costs,  in  his  favor  and  against  Roland. 

The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial. 

G.  Edmonds,  Jr.,  for  Appellant. 

There  is  no  evidence  showing  that  Roland  had  not  fully 
performed  the  bond  by  paying   the  notes  therein  mentioned. 
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The  weight  of  evidence  was  upon  the  plaintiff  to  prove  the 
n  on -performance  by  Roland,  by  showing  notes  not  paid. 

Before  the  plaintiff  could  recover  he  must  show  that  the 
defendant  had  failed  to  perform  on  his  part. 

The  last  note  by  the  terms  of  the  bond  being  past  due  before 
the  plaintiff  could  recover  he  must  show  the  notes,  or  some 
part  thereof,  unpaid,  and  also  show  that  he  was  ready  and  had 
offered  to  perform. 

This  action  was  for  a  rescission  of  the  bond,  and  the 
plaintiff,  before  he  could  succeed,  must  show  that  not  only  he 
is  ready,  able  and  willing  to  perform,  but  that  the  defendant 
has  failed  or  refused  to  perform,  neither  of  which  was  done. 

M.  M.  Merrp:ll  and  Jackson  Grimshaw,  for  Appellee. 

Caton,  G.  J.  This  was  an  action  of  ejectment.  The 
plaintiff  showed  a  covenant  from  himself  to  the  defendant  for 
the  sale  of  the  premises  on  a  credit,  for  which  he  took  the 
defendant's  notes,  payable  before  the  action  was  brought,  and 
that  the  defendant  had  gone  into  and  held  the  possession  of 
the  premises  under  this  covenant.  Upon  this  evidence  the 
court  found  the  issue  for  the  plaintiff.  Neither  party  produced 
the  notes,  or  gave  any  evidence  on  the  subject  of  their  pay- 
ment. It  is  admitted,  that  if  the  defendant '  had  paid  these 
notes  he  was  entitled  to  recover;  if  he  had  not,  then  the 
plaintiff  was  entitled  to  recover;  and  the  only  question  in  the 
case  is,  upon  which  party  the  burthen  of  proof  rested.  We 
are  of  opinion  that  the  burthen  of  proof  was  thrown  on  the 
plaintiff,  to  show  that  the  defendant  was  in  default.  It  was 
more  convenient  for  him  to  do  so  than  it  was  for  the  defendant 
to  prove  that  he  was  not  in  default.  He  had  .received  the 
defendant's  notes,  and  while  they  were  outstanding  against 
the  defendant,  that  was  equivalent  to  payment.  If  those  notes 
were  still  unpaid,  it  was  easy  for  the  plaintiff  to  produce  them, 
for  it  is  the  universal  practice  among  business  men  to  retain 
notes  they  hold  against  others,  if  they  have  not  put  them  into 
circulation,  while  it  is  by  no  means  universal  for  men  to 
preserve  their  own  notes  which  they  have  paid  and  taken  up. 

Where  an  action  is  brought   upon   an   account  for  which  a 
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note  has  been  given,  the  plaintiff  cannot  recover  unless  he 
produces  the  note  upon  the  trial  and  offers  to  deliver  it  up,  or 
shows  it  has  been  lost  or  destroyed,  and  the  reason  is,  that  the 
law  will  presume  that  the  note  has  been  paid  or  put  in  circu- 
lation, if  it  is  not  prpduced.  The  principle  is  precisely  the 
same  which  governs  this  case,  for  the  natural  and  legal 
presumption  is  the  same. 

We  think  the  plaintiff's  proof  was  insufficient  to  entitle  him 
to  recover,  for  which  reason  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


John  B.  Hunter,  Administrator  of  Samuel  W.  Hunter, 
deceased,  Appellant  v.  Wesley  A.  Bilyeu,  and 
Finis  Bilyeu,  Appellees. 

APPEAL  FROM  BOND. 

The  power  to  correct  a  mistake  in  a  writing,  is  as  much  within  the  scope 
of  the  jurisdiction  of  a  court  of  equity,  as  to  correct  any  other  mistake; 
and  parol  evidence  may  be  resorted  to,  for  the  purpose  of  proving  what 
was  the  real  contract  made  by  the  parties. 

The  writing  may  then  be  reformed  in  accordance  with  the  intention  of  the 
parties,  aud  a  specific  performance  may  then  be  decreed. 

It  is  in  the  discretion  of  the  court  to  correct  the  mistake,  or  to  leave  the 
parties  to  the  operation  of  the  common  law  rule,  which  forbids  the 
introduction  of  parol  evidence  to  vary  a  written  contract,  but  the  power 
of  the  court  will  not  be  exercised  to  make  the  correction,  without  the 
strongest  and  most  convincing  evidence  of  its  justice. 

This  was  a  bill  in  chancery,  filed  by  appellees  against  appel- 
lant, and  William  A.  Hunter,  Francis  C.  Hunter,  Martha  A. 
Hunter,  John  P.  Hunter,  and  William  S.  Sherrod,  guardian  of 
the  four  last  named  (minors)  defendants,  David  Hunter  and 
Joseph  Smith,  in  the  Circuit  Court  of  Bond  county,  1857,  for 
an  injunction  to  stay  proceedings  at  law,  and  for  relief.  The 
bill  charges  that  Samuel  W.  Hunter,  in  his  lifetime,  on  or 
about  the  first  day  of  April,  1850,  agreed  to  convey  to  said 
complainants  certain  tracts  of  land,  which  are  fully  described 
in  the  bill. 
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The  bill  further  states,  that  said  Samuel  W.  Hunter  drew 
up  a  bond  at  the  time  for  a  deed,  which  is  marked  Exhibit  A, 
and  made  part  of  said  bill,  which  did  not  include  the  three 
last  tracts  of  land  described  in  the  bill;  that  said  Samuel  W. 
Hunter  had  no  deed  to  one  of  the  tracts,  but  expected  to  get 
one  from  David  Hunter;  that  Samuel  W.  Hunter  did  after- 
wards execute  a  bond  for  the  last  mentioned  tract  (for  a 
building  spot)  to  Finis  Bilyeu,  marked  Exhibit  B,  and  made 
part  of  the  bill. 

The  bill  further  charges,  that  the  said  Samuel  W.  Hunter, 
in  pursuance  of  said  agreement,  drew  an  order  on  David 
Hunter. for  a  deed  to  said  twenty  acres  to  complainants;  that 
some  time  afterwards  Samuel  W.  Hunter  refused  to  make  a 
bond  for  said  forty  acres,  but  afterwards  sold  the  same  to 
Joseph  Smith,  who  had  full  knowledge  of  complainants'  rights, 
and  is  made  defendant. 

The  bill  avers,  that  in  the  bond  the  description  is  so  vague 
and  uncertain,  and  it  contained  so  many  errors  that  complain- 
ants were  compelled  to  cause  the  description  of  the  land  in 
the  bill  contained  to  be  made,  and  aver  its  correctness  and  the 
land  intended  to  be  conveyed;  that  at  the  time  of  making 
said  agreement,  said  Samuel  W.  Hunter  represented  himself 
as  being  the  owner  of  all  said  lands,  or  as  being  able  to  pro- 
cure title  to  them ;  that,  relying  upon  said  representations, 
and  that  said  lands  contained  the  number  of  acres  represented, 
complainants  agreed  to  pay  for  them  about  fifteen  hundred 
dollars,  as  follows,  to  wit:  by  paying  divers  promissory  notes 
given  by  S.  W.  Hunter  to  various  persons,  and  three  notes 
given  by  complainants  to  S.  W.  Hunter,  dated  March  30, 
1850,  one  for  $351,  payable  March  30,  1853;  one  for  $400, 
payable  March  30,  1854;  and  another  for  $400,  due  March 
30,  1855;  all  of  which  notes  they  paid,  except  the  last  one. 

That  the  complainants,  not  being  acquainted  with  the  legal 
manner  of  describing  lands,  did  not  discover,  until  very 
recently,  the  mistakes  and  errors  in  said  bond,  but  supposed  it 
contained  the  true  description  of  said  lands  to  be  sold  by  and 
purchased  from  said  S.  W.  Hunter.  That  fully  believing, 
upon  the  payment  of  the  last  named  note,  they  would  get 
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from  S.  W.  Hunter  a  good  title  to  said  lands,  complainants 
paid  the  said  several  notes  according  to  agreement. 

That  Samuel  W.  Hunter  died  on  or  about  the  first  day  of 
January,  1852,  leaving,  as  his  only  heirs-at-law,  William  A. 
Hunter,  Martha  A.  Hunter,  Francis  C.  Hunter,  and  John  P. 
Hunter,  all  minors,  and  that  W.  S.  Sherrod  is  their  guardian, 
and  John  B.  Hunter  is  the  administrator  of  Samuel  W.  Hun- 
ter, deceased. 

The  bill  further  shows,  that  John  B.  Hunter,  administrator 
of  Samuel  W.  Hunter,  filed  his  petition  in  the  Circuit  Court 
of  Bond  county,  Illinois,  to  the  September  term  thereof,  1855, 
asking  for  an  order  authorizing  him  to  make  a  deed  to  com- 
plainants for  the  land  described  in  both  of  said  bonds ;  and 
that  in  said  bill  all  the  errors  and  mistakes  were  carried  into 
said  bill,  together  with  another  error,  to  wit:  instead  of 
describing  the  lands  as  being  in  section  twenty-three,  they  were 
described  as  being  in  twenty -five;  that  Samuel  W.  Hunter 
never  owned  such  land  as  described  in  said  bill  or  petition,  nor 
did  complainants  ever  contract  for  any  such  land.  Complain- 
ants admit  that  they  were  made  defendants  to  said  proceeding 
by  said  administrator,  but  they  did  not  appear,  supposing  the 
lands  were*  described  as  in  the  bond,  and  that  their  being  made 
defendants  was  mere  legal  ceremony,  they  did  not  think  it 
necessary  for  them  to  attend,  the  said  proceeding,  so  far  as  it 
went,  being  consistent  with  their  rights,  as  they  supposed. 
But  so  it  is,  the  errors  in  the  bond  and  the  error  describing 
the  land  as  being  in  section  twenty-five  instead  of  section 
twenty-three,  were  carried  into  the  decree  of  court  in  said 
proceedings  by  said  administrator,  and  also  in  the  deed 
tendered  to  complainants,  and  by  them  refused  for  the  reason 
that  said  deed  did  not  contain  the  lands  agreed  to  be  conveyed. 

The  bill  further  charges,  that  said  administrator  has  com- 
menced and  is  now  prosecuting  an  action  at  law  in  the  Circuit 
Court  at  this  term  of  said  court,  against  complainants,  to 
collect  said  last  mentioned  note;  that  unless  he  is  restrained 
he  will  recover  and  collect  the  same,  in  which  case  complain- 
ants sustain  great  injury,  and  will  be  deprived  of  getting  a 
good  title  to  their  lands  agreed  to  be  conveyed  to   them  by 
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said  S.  W.  Hunter,  which  constituted  the  sole  considera- 
tion to  the  note  and  undertaking  of  complainants  in  the 
premises.  That  fifteen  hundred  dollars  was  full  and  adequate, 
price  for  said  lands,  as  the  inducement  to  their  making  said 
notes  herein  set  forth,  and  their  other  undertakings  in  the 
premises.  That  they  would  never  have  paid  said  moneys  for, 
or  to  said  S.  W.  Hunter,  if  they  had  not  believed  and  confided 
in  the  representations  of  said  S.  W.  Hunter  in  being  able  to 
convey  the  lands  set  forth  in  the  fore  part  of  this  bill,  and  a 
failure  to  convey  the  same  would  work  great  and  irremediable 
injury  and  wrong  to  complainants. 

That  immediately  after  said  agreement,  complainants  took 
possession  of  and  put  valuable  improvements  upon  those  lands, 
to  the  amount  of  one  thousand  five  hundred  dollars. 

The  bill  concludes  with  the  usual  prayer  for  an  injunction  to 
stay  the  proceedings  at  law  to  collect  said  note,  for  a  guardian 
ad  litem  for  minor  defendants,  to  annul  the  decree  of  the 
Circuit  Court  in  behalf  of  said  administrator,  or  to  amend  and 
correct  the  same  so  as  to  comport  with  justice,  and  for  a  decree 
compelling  defendants  to  convey  to  complainants  individually 
or  collectively,  all  the  lands  agreed  to  be  conveyed  by  said 
Samuel  W.  Hunter;  and  for  general  relief;  and  the  usual 
oath  by  Wesley  A.  Bilyeu. 

On  the  3rd  day  of  June,  1857,  complainants  filed  their  bill 
and  a  bond  in  the  usual  form,  in  the  clerk's  office  of  Bond 
county,  and  on  the  5th  day  of  the  same  month  a  writ  of  in- 
junction issued,  and  was  returned  on  the  7th  day  of  June, 
1857,  served  upon  John  B.  Hunter,  and  S.  P.  Moore,  his 
attorney;  and  afterwards,  on  the  18th  day  of  September, 
being  at  a  regular  term  of  said  court,  and  summons  being 
returned,  served  on  said  defendants,  either  personally  or  by 
publication,  the  court  appoints  J.  P.  Shields  guardian  ad 
litem  for  the  minor  defendants,  who  answers  that  he  knows 
nothing  of  the  facts  as  set  forth  in  the  complainants'  bill, 
and  can  neither  admit  or  deny  them,  and  asks  the  court 
to  hold  the  complainants  to  strict  proof;  and  on  the  19th 
day  of  September,  at  the  same  term  of  the  court,  the  said 
John  B.  Hunter,  administrator  as  aforesaid,  by  his  attorney, 
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filed  his  demurrer  to  said  bill,  which  demurrer  was  overruled 
by  the  court.  On  the  same  day,  and  at  the  same  term  of  said 
court,  default  was  taken  against  David  Hunter.  Joseph 
Smith,  one  of  the  defendants,  at  the  same  time  filed  his 
answer  to  said  bill,  stating  that  he  did  purchase  of  Samuel 
W.  Hunter  a  certain  tract  of  land  which  he  described,  and 
which  is  part  of  the  land  described  in  complainants'  bill. 
That  the  stipulated  price  for  said  lands,  between  him  and 
Hunter,  was  nineteen  hundred  dollars,  a  large  amount  of 
which  was  paid  down,  and  the  balance  in  payments  becom- 
ing due  at  different  times;  denies  that  he  ever  had,  at  any 
time,  any  knowledge  of  any  contract  between  complainants 
and  S.  W.  Hunter  for  the  purchase  of  said  lands,  and  pro- 
nounces the  charges  in  said  bill  false.  That  he  was  negotiat- 
ing for  a  considerable  time  for  said  lands  before  he  purchased, 
which  fact  was  well  known  in  the  neighborhood;  that  com- 
plainants lived  near  S.  W.  Hunter  at  the  time;  that  said 
complainants  rested  quiet  for  a  great  length  of  time  after  said 
purchase  by  respondent. 

And  on  the  12th  day  of  April,  at  the  April  term  of  said 
court,  1857,  said  John  W.  Hunter  filed  his  answer  to  com- 
plainants' bill,  stating  that  the  said  S.  "W.  Hunter  did,  on  or 
about  the  time  charged  in  said  bill,  sell  certain  lands  to 
complainants,  but  denies  that  any  other  lands  than  those 
included  in  said  bonds  (A.  and  B.)  were  agreed  to  be  sold  to 
complainants  by  S.  W.  Hunter,  and  those,  too,  only  upon 
the  conditions  stated  in  said  bonds,  except  a  tract  owned  by 
David  Hunter,  for  which  S.  W.  Hunter  gave  a  written  order 
for  a  deed,  but  charges  that  said  order  only  called  for  one- 
half  of  said  tract,  to  wit,  ten  acres,  to  be  conveyed  to  com- 
plainants upon  the  conditions  stated  in  said  bonds  A.  and  B. ; 
denies  S.  W.  Hunter  afterwards  sold  said  tract  to  Joseph 
Smith,  or  ever  agreed  to  give  a  bond  for  a  deed  for  the  same 
to  complainants;  denies  any  knowledge  of  the  representations 
of  S.  W.  Hunter  as  charged  in  said  bill  at  the  time  of  said 
sale.  Does  not  believe  said  Hunter  ever  made  any  such  rep- 
resentations as  charged  in  said  bill. 

The  answer  admits,  that  S.  W.  Hunter  died  as  stated  in  said 
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bill;  that  his  legal  representatives  are  properly  set  forth  in 
the  same,  and  respondent  is  his  administrator;  that  respon- 
dent filed  his  petition  in  said  court,  and  that  complainants 
were  defendants  to  the  same,  and  failed  to  answer  thereto; 
admits  there  was  a  mistake  in  the  number  of  the  section  of 
said  land;  that  the  number  should  have  been  twenty-three 
instead  of  section  twenty-five;  but  avers  that  respondent  had 
always  been  ready  and  anxious  to  correct  said  error  and  make 
a  deed  according  to  said  bond ;  but  avers  complainants  utterly 
refused  to  comply  with  their  agreement,  and  take  a  deed 
accordingly.  Admits  he  has  entered  suit  for  said  last  note 
as  charged  in  said  bill,  but  denies  complainants  would  suffer 
any  wrong  by  the  collection  of  the  same;  states  that  the 
lands  included  in  said  bonds  are  fully  worth  the  sum  of  fifteen 
hundred  dollars  agreed  to  be  given  for  them.  Denies  that 
complainants  ever  took  possession  of,  or  put  valuable  improve- 
ments upon,  any  lands  which  were  agreed  to  be  conveyed  to 
them,  other  than  those  included  in  the  bonds. 

General  replication  was  filed;  leave  to  file  additional  pleas; 
and  cause  continued  to  next  term. 

At  September  term  of  said  court,  demurrer  overruled.  A 
plea,  setting  up  the  statute  of  frauds  and  perjuries,  filed  by 
J.  B.  Hunter.  Cause  continued  to  April  term,  1859.  At  said 
April  term,  death  of  Joseph  Smith  suggesed;  supplemental 
bill  filed;  cause  continued. 

At  September  term  of  said  court,  1859,  parties  all  in  court, 
Benjamin  Bond  was  appointed  guardian  ad  litem,  and  an- 
swers for  the  minor  heirs  of  Joseph  Smith,  deceased,  (one  of 
the  said  defendants,)  asking  the  court  to  hold  the  complain- 
ants to  strict  proof,  and  prays  the  answer  of  the  said  Joseph 
Smith  to  be  taken  as  their  separate  answer.  And  this  case 
being  heard,  the  court  decrees  that  the  heirs  of  Joseph  Smith 
be  dismissed  with  their  costs,  and  that  their  title  to  the  land 
claimed  in  this  suit  by  complainants  be  affirmed,  and  that 
John  B.  Hunter,  administrator  of  S.  W.  Hunter,  make  a  good 
and  sufficient  deed  to  the  lands  described  in  said  complain- 
ants' bill,  except  that  part  of  the  west  half  of  the  north-west 
quarter  Section  twenty-three,  which  lies  east  of  Shoal  creek, 
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(not  including  the  building  spot  belonging  to  Finis  Bilyeu), 
also  that  part  of  the  east  half  of  north-east  quarter  Section 
twenty-three — twenty  acres,  known  as  the  Gillespie  tract — 
which  two  tracts  were  referred  to  the  master  in  chancery  to 
take  testimony  and  compute  the  value  of  the  same  at  the  time 
of  the  commencement  of  the  suit  at  law,  and  also  to  compute 
the  amount  due  on  the  note,  and  report  the  same  to  this  court. 
Cause  continued. 

At  the  April  term  of  said  court,  1850,  said  master  made 
his  report,  stating  the  value  of  the  land  referred  to  him  by 
said  decree  of  court,  to  be  $1,204.75,  half  of  which  is  $602.37i, 
and  the  amount  of  the  note  $604;  to  which  report,  defendant, 
John  B.  Hunter,  excepts ;  which  exception  was  overruled  by 
the  court. 

At  the  same  term  the  court  approved  said  master's  report, 
and  made  another  decree  ordering  that  said  complainants  be 
allowed  $602.37,  and  that  the  same  be  deducted  out  of  the 
amount  due  on  said  note  sued  on;  that  upon  the  payment 
to  John  B.  Hunter,  by  said  complainants,  of  the  sum  of 
one  dollar  and  sixty-three  cents,  the  said  John  B.  Hunter, 
administrator  of  Samuel  W.  Hunter,  be  forever  enjoined  from 
collecting  said  note,  and  that  said  Hunter,  as  administrator, 
within  thirty  days  from  the  date  of  this  decree,  make  a  deed 
conveying  the  lands  to  complainants,  as  by  former  decree 
of  this  court  required,  and  in  his  default,  the  master  in  chan- 
cery is  appointed  to  execute  and  deliver  said  deed;  that 
defendants,  with  exception  of  the  heirs  of  Joseph  Smith,  de- 
ceased, pay  the  costs  of  this  suit;  that  John  B.  Hunter  pay 
the  same  in  due  course  of  administration;  and  that  complain- 
ants have  execution  against  the  other  defendants.  Where- 
upon, said  John  B.  Hunter  prays  an  appeal  to  the  Supreme 
Court,  which  is  granted,  and  appeal  perfected. 

The  evidence,  so  far  as  it  is  necessary  to  a  complete  under- 
standing of  the  case,  is  given  in  the  opinion. 

W.  H.  Hekndon,  and  S.  P.  Moore,  for  Appellant. 

In  construing  written  contracts,  courts  will  look  to  the 
intention  of  both  or  all  the  parties.     Parsons  on  Contracts, 
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vol.  2,  pp.  6  to  9,  and  notes.  Courts  cannot  make  a  contract 
for  the  parties.  Shirley  v.  Spencer.  4  Gilra.  583.  In  this 
case,  the  bill  describes  other  lands  (and  the  decrees  enforce 
the  conveyance  of  them)  than  those  described  in  the  bond 
"A,"  as  we  understand  it.  Mistake  must  be  mutual.  3 
Greenl.  Ev.,  sec.  363. 

The  statute  of  frauds  and  perjuries  applies.  Updike  v. 
Armstrong,  3  Scam.  564,  566. 

In  this  case  the  evidence  does  not  support  the  bill  nor  the 
report  of  the  master. 

J.  &  D.  Gillespie,  for  Appellees. 

The  defendants  in  error  insist  that  the  decree  made  in  this 
case  by  the  court  below  was  imperatively  required  by  the 
evidence. 

The  evidence  shows  that  Hunter,  in  his  lifetime,  sold  all 
the  lands  to  the  defendants  in  error,  for  about  the  sum  of 
$1,500;  that  all  the  money  was  paid  except  the  last  note  for 
the  sum  of  $400  and  interest;  that  there  was  a  mistake  in 
the  description  of  the  land  included  in  the  bond  from  Hunter 
to  the  defendants  in  error;  that  all  the  land  sold  was  not 
included  in  the  bond;  that  the  Bilyeus  had  possession  of  all 
the  lands  decreed  to  be  conveyed  to  them;  that,  as  to  the 
lands  not  decreed,  Hunter,  in  his  lifetime,  had  sold  one  of 
the  tracts  to  Smith,  an  innocent  purchaser,  without  notice,  and 
the  statute  of  frauds  having  been  relied  on,  there  was  not  suffi- 
cient evidence  of  possession  of  the  Gillespie  tract  to  authorize 
a  decree. 

Defendants  in  error  insist  that  the  court  was  compelled  to 
deduct  the  value  of  the  lands  sold  and  not  decreed  to  be  con- 
veyed, from  the  amount  of  the  note  which  was  given  for  the 
lands  sold  by  Hunter  to  defendants  in  error. 

Breese,  J.  John  B.  Hunter,  as  administrator  of  Samuel 
W.  Hunter,  deceased,  brought  his  action  in  the  Circuit  Court 
of  Bond  county,  against  Wesley  A.  and  Finis  Bilyeu,  on  a 
note  executed  by  them  to  the  intestate,  dated  March  30,  1850, 
and  due  March  30,  1855.     Fending  the  action  the  defendants 
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obtained  an  injunction  on  their  bill  of  complaint,  to  which  the 
administrator,  and  the  heirs-at-law  of  the  intestate,  who  were 
minors,  and  their  guardian,  together  with  Joseph  Smith,  were 
made  defendants. 

The  bill  alleges,  that  the  note  sued  upon,  together  with 
others  which  were  paid,  was  one  and  the  last  of  a  number 
of  notes  they  had  executed  to  the  intestate,  for  certain  lands 
lying  in  Bond  county,  for  which  a  bond  for  a  deed  was  exe- 
cuted and  delivered  to  them  by  the  intestate.  That  they 
were  put  into  possession  of  the  lands,  and  made  lasting  and 
valuable  improvements  on  some  of  the  tracts,  but  have  dis- 
covered that  one  or  more  tracts,  which  they  supposed  they 
had  bought,  were  not  included  in  the  bond.  One  of  those 
tracts  is  described  as  "  the  old  field  tract"  lying  south-east  of 
Shoal  creek,  and  being  part  of  the  west  half  of  the  north- 
west quarter  of  Section  twenty-three,  in  Town  five  north, 
Range  four  west,  containing  forty  and  nineteen-hundredths 
acres;  and  the  other,  the  "Gillespie  tract,"  being  the  east  half 
of  the  north-west  quarter  of  the  north-east  quarter  of  the 
same  section,  township  and  range,  containing  twenty  acres; 
the  undivided  half  of  both  which  tracts,  the  complainants 
allege,  was  purchased  by  them  of  the  intestate,  and  was  to 
have  been  included  in  the  title  bond,  but  by  mistake  was  left 
out,  and  these  tracts  subsequently  sold  by  the  intestate  to 
Joseph  Smith. 

The  bill  also  alleges,  that  some  time  anterior  to  the  com- 
mencement of  this  suit  on  the  note,  the  administrator  had 
filed  a  petition  in  the  Circuit  Court,  at  the  September  term, 
1855,  praying  the  court  for  an  order  to  authorize  him  to  make 
a  deed  to  complainants  for  the  land  described  in  the  bond ; 
that  this  petition  contained  the  same  errors  and  mistakes  as 
are  now  complained  of,  with  another  error  superadded  in  de- 
scribing the  lands  as  being  in  Section  "twenty -jive."  The 
complainants  admit  they  were  made  defendants,  and  had  due 
notice  of  the  pending  of  the  petition,  but  they  did  not  appear 
to  defend,  supposing  the  lands  were  described  as  in  the  bond, 
and  their  being  made  defendants  was  a  mere  ceremony,  and 
the   proceedings   consistent   with  their   rights.      That    these 
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errors  and  mistakes  were  carried  into  the  decree  rendered  on 
this  petition,  and  in  the  deed  which  the  administrator  tendered 
to  them,  and  by  them  refused.  No  exhibit  is  made  of  these 
proceedings  or  of  this  deed. 

The  title  bond  is  alleged  to  have  been  written  by  the  intes- 
tate, and  delivered  to  the  complainants  and  accepted  by  them 
without  any  objection,  on  the  30th  of  March,  1850.  In  the 
following  year,  1851,  the  intestate  left  the  State,  and  in  1852 
died,  leaving  these  infant  defendants  his  only  heirs-at-law. 

The  prayer  of  the  bill  is,  that  the  court  would  order  and 
direct  the  defendants  to  convey  to  complainants  all  of  the 
land  agreed  to  be  conveyed  to  them  by  the  intestate,  and  to 
annul  and  hold  for  naught  the  order  of  the  Circuit  Court  in 
behalf  of  the  administrator,  or  to  amend  and  correct  the 
decree  so  as  to  comport  with  justice  and  good  conscience,  and 
perpetually  enjoin  the  collection  of  the  note  sued  on,  until 
they  are  able  to  comply  with  the  understanding  of  Samuel 
W.  Hunter,  the  intestate. 

The  bond  is  made  an  exhibit,  and  describes  the  lands  sold,  and 
to  be  conveyed  on  payment  of  the  purchase  money.  They  are, 
"  the  undivided  half  of  a  certain  lot,  beginning  at  the  south  cor- 
ner of  the  south-west  quarter  of  Section  14,  Town  5  north,  of 
Range  4  west  of  the  third  principal  meridian;  thence  running 
north  fifty  poles;  thence  west  to  the  middle  of  the  channel 
of  Shoal  creek;  thence  down  the  channel  of  Shoal  creek, 
to  the  section  line;  thence  east  to  the  beginning  corner,  con- 
taining thirty-eight  acres,  more  or  less.  Also,  the  undivided 
half  of  so  much  of  the  west  half  of  the  north-west  quarter  of 
Section  23,  Town  5  north,  Range  4  west  of  the  third  princi- 
pal meridian,  lying  on  the  west  side  of  Shoal  creek.  Also, 
twenty  poles  south  from  the  creek  on  the  east  line  of  said  half; 
thence  west  to  said  creek;  thence  up  said  creek  to  the  begin- 
ning. Also,  the  undivided  half  of  twelve  acres,  more  or  less, 
of  the  south-west  quarter,  Town  4  west  of  the  third  principal 
meridian,  commencing  at  the  south-west  corner  of  said  sec- 
tion; thence  north  fifty;  thence  east  to  the  middle  of  the  chan- 
nel of  Shoal  creek;  thence  down  said  creek  to  the  section  line; 
thence  west  to   the  beginning.     Also,  two  acres  and  a  half  of 
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the  west  half  of  the  north-west  quarter  of  Section  23,  in  same 
Township  and  Range,  commencing  at  a  stake  on  the  east  line 
of  said  land  at  the  south-east  corner  of  the  mile  post;  thence 
south  twenty  poles ;  thence  west  twenty  poles ;  thence  north 
twenty  poles;  thence  east  twenty  poles,  to  the  beginning." 
This  last  tract  was  in  a  separate  bond  to  Finis  Bilyeu,  one  of 
the  complainants,  made  ac  the  same  time  and  on  the  same 
conditions,  as  the  bond  to  complainants  jointly,  and  for  con- 
venience, no  question  being  made  on  it,  both  bonds  are 
considered  os  one. 

There  is  a  slight  apparent  ambiguity  in  the  description  of 
the  undivided  half  of  twelve  acres,  which  is  explained  by  the 
plat  sworn  to  by  the  witnesses,  and  is  the  tract  on  the  west 
side  of  the  creek,  contained  within  the  north  and  south  lines 
of  the  tract  of  thirty-eight  acres,  if  extended  west  to  the  sec- 
tion line.  There  is  no  dispute  about  this  tract.  The  tract 
described  as  "  also  twenty  poles  south  from  the  creek  on  the 
east  line  of  said  half;  thence  west  to  said  creek;  thence  up 
said  creek  to  the  beginning,"  is  understood  to  describe  the  mill 
yard,  having  the  shape  of  a  rectangular  triangle,  the  south  line 
being  the  perpendicular,  the  west  line  the  base,  and  the  creek 
the  hypothenuse.     About  this  tract  there  is  no  dispute. 

The  administrator  demurred  to  the  bill,  which  was  after- 
wards withdrawn,  and  his  answer  filed,  not  admitting  the 
mistake  alleged,  to  which  there  was  a  replication.  At  a  sub- 
sequent term,  he  also  filed  a  plea  of  the  statute  of  frauds  and 
perjuries.  Smith  also  answered,  denying  any  knowledge 
when  he  purchased,  of  any  sale  of  the  tract  south-east  of 
Shoal  creek,  in  section  twenty- three.  On  the  hearing,  the  bill 
was  dismissed  as  to  him. 

Much  testimonjr  was  introduced  on  behalf  of  complainants, 
for  the  purpose  of  showing  by  the  declarations  of  the  intestate, 
that  an  undivided  half  of  other  tracts  besides  these,  namely, 
the  tracts  known  as  the  "  old  field  "  tract,  sold  to  Smith,  and 
the  "  Gillespie  "  tract,  were  bargained  for  and  sold,  but,  for 
some  cause  not  fully  explained,  omitted  from  the  title  bond. 

The  lasting  and  valuable  improvements  were  made  by 
complainants  on  other  tracts,  about  which  there  is  no  dispute. 
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The  bill  is,  in  effect,  a  bill  to  reform  by  parol,  this  title  bond 
by  incorporating  into  it  the  part  lying  south-east  of  the  creek, 
called  the  "old  field"  tract,  and  the  "Gillespie"  tract,  and 
when  reformed,  to  decree  a  specific  performance.  The  con- 
tract must  be  reformed  before  such  a  decree  can  pass. 

This  presents  a  question  which  has  been  much  dibcussed  in 
the  courts  of  this  country  and  of  England,  and  on  which 
there  is  great  contrariety  of  opinion. 

The  question  is,  in  a  bill  to  reform  a  written  instrument,  in 
the  absence  of  any  allegation  or  proof  of  fraud,  and  on  the 
ground  of  accident  and  mistake  alone,  is  parol  evidence  ad- 
missible to  prove  an  agreement  to  do  something  further  than 
is  contained  in  the  writing,  the  statutes  of  frauds  and  perjuries 
being  relied  on  in  the  defense,  and  which  that  statute  requires 
to  be  proved  by  writing 2 

Whilst  in  England,  the  weight  of  adjudications  seems  to  be 
opposed  to  the  admission  of  parol  evidence,  in  this  country,  it 
appears  to  be  the  other  way.  One  of  the  leading  cases  in 
England,  is  that  of  Woollam  v.  If  earn,  7  Yesey,  211.  It  is 
prominent  among  the  Leading  Cases  of  "White  and  Tudor, 
part  1,  vol.  2,  with  copious  notes  by  Hare  &  Wallace,  510. 

In  this  case  the  bill  filed  by  Wm.  Woollam  against  Hearn, 
stated  that  the  rent  of  seventy-three  pounds  ten  shillings  was 
inserted  in  the  written  lease  by  mistake,  or  with  some  unfair 
view;  the  real  agreement  being  that  the  plaintiff  was  to  have 
the  lease  upon  the  same  rent  as  the  defendant  paid  to  his 
lessor,  and  that  he  did  not  pay  more  than  sixty  pounds.  The 
prayer  was  for  a  specific  performance,  and  that  the  defendant 
may  be  decreed  to  execute  a  lease  according  to  the  agreement, 
at  the  rent  of  sixty  pounds,  or  such  other  rent  as  the  defend- 
ant paid  his  lessor.  The  defendant,  in  his  answer,  denied 
that  seventy-three  pounds  ten  shillings  was  inserted  by  mis- 
take, or  with  any  unfair  view;  or  that  the  agreement  was 
that  the  plaintiff  should  pay  the  same  rent  as  the  defendant 
paid,  which  he  admitted  was  sixty-three  pounds.  The  bill 
was  proved  by  depositions. 

Sir  Wm.  Grant,  Master  of  the  Rolls,  said:  "By  the  rule  of 
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law,  independent  of  the  statute  (of  frauds  and  perjuries),  parol 
evidence  cannot  be  received  to  contradict  a  written  agree- 
ment.  To  admit  it,  for  the  purpose  of  proving  that  the 
written  instrument  does  not  contain  the  real  agreement, 
would  be  the  same  as  receiving  it  for  every  purpose.  It  was 
for  the  purpose  of  shutting  out  that  inquiry,  that  the  rule  of 
law  wras  adopted. 

"When  equity  is  called  upon  to  exercise  its  peculiar  jurisdic- 
tion by  decreeing  a  specific  performance,  the  party  to  be 
charged  is  let  in  to  show,  that,  under  the  circumstances,  the 
plaintiff  is  not  entitled  to  have  the  agreement  specifically 
performed;  and  there  are  many  cases  in  which  parol  evidence 
of  such  circumstances  has  been  admitted,  as  in  Buxton  v. 
Lister,  3  Atkins,  383.  There  on  the  face  of  the  instrument,  a 
specific  sum  was  to  be  given  for  the  timbers,  but  it  was  shown, 
by  parol,  that  the  defendants  were  induced  to  give  that,  upon 
the  representation  that  it  was  valued  by  two  timber  merchants 
which  was  not  true.  If  this  had  been  a  bill  brought  by  this 
defendant  for  a  specific  performance,  I  should  have  been 
bound  by  the  decisions  to  admit  the  parol  evidence,  and  to 
refuse  a  specific  performance.  But  this  evidence  is  offered, 
not  for  the  purpose  of  resisting,  but  of  obtaining  a  decree, 
first  to  falsify  the  written  agreement,  and  then  to  substitute  in 
its  place  a  parol  agreement  to  be  executed  by  the  court. 
There  is  no  case  in  which  the  court  has  gone  the  length  now 
desired.  The  evidence  offered  is  to  vary  an  agreement  in  a 
material  part,  and  having  varied  it,  to  procure  it  to  be  executed 
in  another  form.  There  is  nothing  to  show  that  ought  to  be 
done;  and  my  opinion  being  that  it  ought  not,  I  must  dismiss 
the  bill." 

In  the  case  of  Rogers  v.  Karl,  1  Dickson,  294,  which  was  a 
bill  to  rectify  a  mistake  of  the  solicitor  in  drawing  a  marriage 
settlement;  in  Thomas  v.  Davis,  id.  301,  to  rectify  a  mistake 
in  a  conveyance  by  the  omission  of  one  of  the  parcels  of  land 
intended  to  be  conveyed;  in  Sims  v.  TJrry,  1  Ch.  Cases,  225, 
to  prove  a  mistake  in  the  penal  sum  of  a  bond,  by  writing  it 
forty  instead  of  four  hundred  pounds, — verbal  -evidence  was 
admitted. 
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In  Hardwood  v.  Wallace,  cited  in  Targus  v.  Puget,  2  Vesey, 
Sen.  195,  wnere  it  was  proposed  to  prove  a  mistake  in  draw- 
ing a  settlement;  and  in  the  Attorney  General  v.  Sitwell,  1 
Young  &  Collier,  559,  etc.,  where  it  was  proposed  to  show, 
by  parol,  that  in  a  contract  with  the  crown  for  the  sale  of  a 
certain  manor,  with  the  appurtenances,  the  advowson  was 
omitted  by  mistake, — such  evidence  was  rejected,  or  deemed 
inadmissible.  In  this  case  Baron  Alderson  said  :  "  I  cannot 
help  feeling  that  in  the  case  of  an  executory  agreement,  first 
to  reform  and  then  to  decree  an  execution  of  it,  would  be, 
virtually,  to  repeal  the  statute  of  frauds." 

In  cases  within  the  statute  of  frauds,  verbal  evidence  was 
held  inadmissible,  as  in  Dwight  v.  Pomeroy,  17  Mass.  R.  303, 
where  the  plaintiff,  being  creditor  of  an  insolvent  debtor  who 
had  executed  a  deed  of  assignment  in  trust,  for  the  benefit  of 
his  creditors,  filed  his  bill  against  the  trustees  to  reform  an 
alleged  mistake  in  the  trusts  expressed  in  the  deed.  And  in 
Elder  v.  Elder,  10  Maine,  80,  where  the  written  agreement 
was  for  the  conveyance  of  a  lot  of  land  in  Windham,  formerly 
owned  by  J.  E.,  and  the  plaintiff  proposed  to  prove  by  parol 
that  it  was  intended  to  include  the  adjoining  land  in  West- 
brook,  under  the  same  ownership,  but  that  this  was  omitted 
by  mistake.  In  0 shorn  v.  Phelps,  19  Conn.  63,  an  agreement 
for  the  sale  of  land  was  drawn  in  two  separate  instruments, 
one  to  be  signed  by  the  vendor,  and  the  other  by  the  pur- 
chaser, and  neither  of  the  instruments  contained  any  reference 
to  the  other,  but  each  was  signed  by  the  wrong  party  by 
mistake.  This  the  plaintiff  sought  to  prove  by  parol  evidence, 
but  the  court  held  it  inadmissible. 

In  other  American  cases,  such  evidence  has  been  held  ad- 
missible. In  Gillespie  v.  Moon,  2  Johns.  Ch.  R.  585,  which 
was  a  bill  for  relief  and  for  the  reconveyance  of  a  tract  of 
land,  which  had  been  included  by  mistake  or  fraud  in  a  deed 
of  conveyance,  verbal  evidence  of  the  mistake,  on  a  review  of 
all  the  cases,  was  admitted,  and  a  reconveyance  decreed.  In 
Tilton  v.  Tilton,  9  ISew  Hamp.  385,  where  tenants  in  common 
agreed  to  make  partition  pursuant  to  a  verbal  award,  and  exe- 
cuted deeds  accordingly;  but,  in  the  deed  to  the  plaintiff,  a 
16— 30th  III. 
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parcel  asssigned  to  him  was  omitted  by  mistake ;  in  a  "bill  for 
relief,  verbal  evidence  was  held  admissible,  and  relief  there- 
upon decreed.  So  in  Langdon  v.  Keith,  9  Yerm.  299,  where 
upon  the  transfer  of  a  part  of  several  promissory  notes,  secured 
by  mortgage,  an  assignment  of  the  mortgagee's  entire  interest 
in  the  mortgage  was  made,  by  mistake,  instead  of  a  part, 
relief  was  decreed  upon  verbal  proof.  In  De  Riemer  v. 
Cantillon,  4  Johns.  Ch.  R.  85,  where  a  portion  of  the  land 
purchased  at  sheriff's  sale  was  by  mistake  omitted  in  his  deed 
to  the  purchaser,  upon  parol  evidence  of  the  fact  the  judg- 
ment debtors  were  decreed  to  convey  to  the  purchaser  the 
omitted  parcel.  Several  other  cases  are  referred  to  in  this 
note. 

It  does  not  appear  that  the  statute  of  frauds  and  perjuries 
was  pleaded  in  any  of  these  cases,  though  referred  to  in  the 
argument,  and  in  the  opinion  of  the  court. 

In  Woollam  v.  Seam,  and  in  many  of  the  cases  referred  to 
in  Hare  and  Williams'  notes  to  that  case,  a  distinction  is 
made  between  seeking  and  resisting  specific  performance,  as 
to  the  admission  of  evidence.  It  is  said,  though  a  defendant 
resisting  a  specific  performance,  may  go  into  parol  evidence 
to  show  that  by  fraud  the  written  agreement  does  not  express 
the  real  terms,  a  plaintiff  cannot  do  so  for  the  purpose  of 
reforming  the  agreement  and  obtaining  a  specific  performance 
of  it  as  reformed. 

This  doctrine  is  critically  examined  in  Gillespie  v.  Moon,  2 
Johns.  Ch.  R.  585,  before  cited.  In  that  case  the  bill  was 
filed  to  rectify  a  mistake  in  the  conveyance  which,  by  an  error 
in  the  description  of  the  land,  conveyed  the  whole  lot,  or  two 
hundred  and  fifty  acres,  instead  of  two  hundred  acres,  parcel 
of  the  same. 

The  mistake  is  positively  denied  in  the  answer,  and  the 
point  was,  is  parol  proof  of  this  mistake  admissible,  in  oppo- 
sition to  the  plain  language  of  the  deed,  and  especially  in 
opposition  to  the  defendant's  answer? 

It  will  be  seen  the  statute  of  frauds  and  perjuries  was  not 
set  up  in  the  case. 

After  entering  minutely  into  the  parol  proof  of  the  fact  of 
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the  mistake,  Chancellor  Kent  says:  "The  rnle  in  courts  of  law 
is,  that  the  written  instrument  does,  in  contemplation  of  law, 
contain  the  true  agreement  of  the  parties,  and  that  the  writ- 
ing furnishes  better  evidence  of  the  sense  of  the  parties, 
than  any  that  can  be  supplied  by  parol.  But  equity  has  a 
broader  jurisdiction,  and  will  open  the  written  contract  to  let 
in  an  equity  arising  from  facts  perfectly  distinct  from  the  sense 
and  construction  of  the  instrument  itself.  I  have  looked  into 
most,  if  not  all  the  cases  on  this  branch  of  equity  jurisdiction, 
and  it  appears  to  me  to  be  established  on  great  and  essential 
grounds  of  justice,  that  relief  can  be  had  against  any  deed  or 
contract  in  writing,  founded  in  mistake  or  fraud.  The  mis- 
take may  be  shown  by  parol  proof,  and  the  relief  granted 
to  the  injured  party,  whether  he  sets  up  the  mistake  affirma- 
tively by  bill,  or  as  a  defense." 

After  reviewing  many  of  the  decisions  on  this  question,  the 
chancellor  decides  that  parol  proof  was  admissible,  and  that 
it  established  the  mistake  as  charged  in  the  bill. 

It  will  be  observed,  the  contract  in  this  case  was  an  executed 
contract,  a  deed  of  conveyance  having  been  made;  there  was 
no  prayer  for  a  specific  performance  of  a  contract,  but  to 
correct  a  mistake  in  the  deed.  The  chancellor  remarks, 
"Whether  such  proof  be  admissible  on  the  part  of  a  plaintiff, 
who  seeks  a  specific  performance  of  an  agreement  in  writing, 
and  at  the  same  time  seeks  to  vary  it  by  parol  proof,  has 
been  made  a  question.  Lord  Hardwicke,  in  Jacques  v.  Stath- 
am,  3  Atkins,  388,  seemed  to  think  it  might  be  done,  but  such 
proof  was  rejected  in  Woollam  v.  Heam,  7  Vesey,  211,  (which 
we  have  cited  at  length);  and  in  Higginson  v.  Clowes,  15 
Yesey,  516;  and  when  Lord  Redesdale  said,  in  Clinanv. 
Cooke,  1  Schoales  and  Lefroy,  39,  that  he  could  find  no  decision 
in  which  a  plaintiff  had  been  permitted  to  show  an  omission  in 
a  written  agreement,  by  mistake  or  fraud,  he  must  be  under- 
stood to  refer  to  the  cases  of  bills  for  a  specific  performance  of 
an  agreement,  which  was  the  case  then  before  him." 

This  case  would  seem  to  decide  nothing  more  than  this,  that 
in  a  bill  to  correct  a  mistake  in  an  executed  contract,  parol 
proof  of  the  mistake  is  admissible,  and  that  such  proof  is  as 


244  SPKINGFIELD, 


Hunter,  Adm'r,  etc.,  v.  Bilyeu  et  al. 


available  for  one  party,  or  for  one  purpose,  as  for  another — as 
available  for  the  plaintiff  in  setting  up  a  claim,  as  for  the 
defendant  in  resisting  it.  It  is  nowhere  said,  that  a  bill  to 
reform  an  executory  contract,  and  then  decree  a  specific  per- 
formance when  reformed,  against  a  deniol,  in  the  answer,  of 
any  mistake,  and  the  plea  of  the  statute  of  frauds  and  per- 
juries, can  be  sustained  by  parol  evidence. 

This  decision,  so  far  as  it  goes,  has  been  followed  by  the 
courts  of  many  other  States.  The  cases  are  referred  to  by 
Hare  and  Wallace,  on  pages  539,  540,  but  in  none  of  them 
was  the  denial  in  the  answer  accompanied  by  a  plea  of  the 
statute  of  frauds  and  perjuries.  Nor  do  these  cases  go  farther 
than  to  assert  the  general  principle,  that  independent  of  this 
statute,  where  it  is  not  set  up  as  a  defense,  parol  evidence  will 
be  received  to  correct  an  alleged  mistake  in  a  written  executed 
contract,  when  asserted  by  a  plaintiff,  and  is  as  available  for 
him,  as  for  defendant. 

The  cases  go  to  the  extent  of  declaring,  that  parol  evidence 
shall  be  admissible  to  correct  a  writing  as  well  for  a  plaintiff 
as  against  him,  thus  establishing  mutuality  and  equality  in 
the  operation  of  the  doctrine. 

In  1  Story's  Eq.  Juris.,  sec.  161,  in  commenting  on  the 
distinction  set  up,  the  learned  author  says,  in  a  note,  that  it 
is  of  a  very  artificial  character,  and  difficult  to  be  reconciled 
with  the  general  principles  of  courts  of  equity.  He  says,  "the 
ground  is  very  clear,  that  a  court  of  equity  ought  not  to  en- 
force a  contract,  when  there  is  a  mistake,  against  the  defendant 
insisting  upon  and  establishing  the  mistake ;  for  it  would  be 
inequitable  and  unconscientious.  And  if  the  mistake  is  vital 
to  the  contract,  there  is  a  like  clear  ground,  why  equity 
should  interfere  at  the  instance  of  the  party  as  plaintiff,  and 
cancel  it;  and  if  the  mistake  is  partial  only,  why,  at  his  in- 
stance, it  should  reform  it.  In  these  cases,  the  remedial 
practice  is  equal;  and  the  parol  evidence  to  establish  it,  is 
equally  open  to  both  parties  to  use  as  proof.  Why  should  not 
the  party  aggrieved  by  a  mistake  in  an  agreement,  have  relief 
in  all  cases  when  he  is  plaintiff,  as  well  as  when  he  is  defend- 
ant?     If  the  doctrine  be  founded   upon  the    impropriety  of 
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admitting  parol  evidence  to  contradict  a  written  agreement, 
that  rule  is  not  more  broken  in  upon  by  the  admission  of  it 
for  the  plaintiff  than  it  is  by  the  admission  of  it  for  the 
defendant.  If  the  doctrine  had  been  confined  to  cases  arising 
under  the  statute  of  frauds,  it  would,  if  not  more  intelligible, 
at  least  have  been  less  inconvenient  in  practice.1' 

In  a  subsequent  case,  Keisselhrack  v.  Livingston,  4  Johns. 
Ch.  R.  145,  which  was  a  bill  for  the  specific  performance  of 
an  agreement  in  writing  to  execute  a  lease  for  lives  "  contain- 
ing the  usual  clauses,  restrictions  and  reservations  contained 
in  the  leases  given  by  defendant,"  the  bill  stated  that  a 
lease  was  offered,  containing  a  provision  that  upon  every  sale 
of  the  demised  premises,  one-fifth  of  the  purchase  or  considera- 
tion money  should  be  taken  by  the  defendant  to  his  own  use, 
which  complainant  refused  to  receive,  alleging,  that  at  the  time 
of  the  execution  of  the  writing,  it  was  agreed  no  such  quarter 
or  fifth  sales  should  be  demanded  or  paid. 

The  defendant  did  not,  in  direct  and  clear  terms,  deny 
any  such  agreement,  but  denied  any  other  or  different  con- 
tract than  the  one  set  forth  made  in  writing,  and  as  to  the 
validity  of  the  supposed  verbal  agreement,  he  pleaded  the 
statute  of  frauds. 

The  point  in  the  case  was,  whether  this  verbal  agreement 
could  be  established  by  parol.  The  learned  chancellor  says,  it 
did  not  appear  to  him,  that  the  statute  of  frauds  had  any  bear- 
ing on  the  case.  "  The  agreement  for  the  three  life  lease  is  in 
writing,  and  it  has  been  partly  performed,  by  possession  taken 
and  transferred,  and  rent  paid.  The  right  of  the  plaintiff  rests 
upon  the  contract  in  writing,  and  the  only  inquiry  is,  whether 
there  is  not  a  mistake  in  the  generality  of  the  expression,  that 
the  lease  was  to  'contain  the  '  usual  clause,'  etc.,  and  whether 
the  parties  did  not  intend  an  exception  in  respect  to  the 
quarter  sales.  There  is  no  doubt  of  their  declared  intention 
to  make  such  an  exception  at  the  time  the  agreement  was 
drawn;  and  I  am  inclined  to  think  that  the  writing  is,  and 
ought  to  be,  susceptible  of  amendment  and  correction  in  that 
particular." 

The  proof  was  admitted,  and  the  mistake  corrected,  partly 


24:6  SPRINGFIELD, 


Hunter,  Adm'r,  etc.,  et  al.  v.  Bilyeu  et  al. 


upon  the  ground,  that  the  writing  itself  let  in  parol  proof,  to 
show  whicn  were  "  the  usual  clauses,"  etc.,  and  such  proof 
being  let  in  by  the  contract  itself,  it  might,  on  the  principle  of 
the  agreement  itself,  be  applied  to  correct  any  mistake  mani- 
festly shown  to  exist,  in  the  general  and  unqualified  terms  of 
that  part  of  the  written  agreement  which  depended  for  its 
explanation  upon  external  proof. 

This  court  has  held,  as  a  general  proposition,  that  the  terms 
of  a  written  agreement  cannot  be  changed  by  parol.  Baker 
v.  Whiteside,  Breese  (old  ed.),  132;  Penny  v.  Graves,  12  111. 
298.  And  so  it  is  held  by  all  courts.  At  the  same  time,  we 
have  said,  that  whatever  covenants  an  absolute  beed  may 
contain,  parol  evidence  may  be  admitted  to  show  that  it  was 
intended  as  a  mortgage,  or  mere  security  for  the  payment  of 
the  debt,  and  the  grantor  can  have  relief  in  equity,  and  this, 
where  mistake  is  not  alleged.  Purviance  et  al.  v.  Holt,  3 
Gilm.  405 ;  Ferguson  v.  Sutphen,  id.  547.  And  it  is  also 
held,  in  Harlow  v.  Boswell,  15  111.  57,  where  parties  commit 
their  contracts  to  writing,  this  forms  the  only  evidence  of  its 
terms. 

In  Scott,  Adm'r,  v.  Bennet,  3  Gilm.  254,  this  court  said,  it 
is  a  familiar  principle  that  you  may  give  evidence  to  explain, 
but  not  to  vary,  add  to,  or  alter  a  written  contract.  Courts 
cannot  make  a  new  contract  for  the  parties.  But  if  there  is 
doubt  and  uncertainty,  not  about  what  the  substance  of  the 
contract  is,  but  as  to  its  particular  application,  it  may  be 
explained,  and  properly  directed. 

As  a  general  principle,  where  a  contract  is  reduced  to  writ- 
ing, the  writing  affords  the  only  evidence  of  the  terms  and 
conditions  of  the  contract;  all  antecedent  and  contempora- 
neous verbal  agreements  are  merged  in  the  written  contract. 

There  is  an  apparent  contradiction  in  these  several  opinions, 
but  we  think  a  few  familiar  considerations  will  serve  to  recon- 
cile them,  or  show  that  it  is  not  real.  The  subjects  peculiarly 
proper  for  the  jurisdiction  of  courts  of  equity,  are  well  under- 
stood to  be,  fraud,  trusts,  accident  and  mistake,  and  these 
courts  are  vested  with  the  power  to  afford  relief  in  all  cases, 
wherein,  by  reason  of  the  universality  and  rigor  of  the  rules 
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of  the  common  law,  a  remedy  cannot  otherwise  be  had.  The 
power  to  correct  a  mistake  in  a  writing,  is  as  much  within 
the  scope  of  this  jurisdiction  as  any  other  mistake.  The 
whole  realm  of  mistake  is  laid  open  to  the  court,  and  its 
powers  are  limitless  to  correct,  on  a  proper  case  made.  That 
it  should  be  dormant,  when  invoked  to  correct  a  mistake  in  a 
written  contract,  would  be  strange  indeed.  It  is  no  answer 
to  say,  that  within  the  rigid  rule  of  law,  the  power  may  be 
exercised,  but  not  outside  of  it,  as  that  would  destroy  the 
rule.  In  our  judgment,  it  has  no  such  effect.  The  jurisdic- 
tion of  a  court  of  chancery*  to  correct  mistakes,  is  no  less 
important  to  the  due  administration  of  justice,  and  the  safety 
of  the  citizen,  than  the  rule  of  the  common  law,  that  parol 
evidence  cannot  be  received  to  add  to,  or  vary  a  written  con- 
tract, and  in  a  court  of  equity,  it  must  be  determined,  on  the 
circumstances  of  each  case,  which  shall  prevail,  the  exercise 
of  an  unquestioned  power  of  the  court,  or  the  rule  of  the 
common  law. 

Tli9  doctrine  is  undisputed  and  incontestable,  that  a  deed, 
absolute  on  its  face,  may  be  shown,  by  parol,  to  have  been 
intended  by  the  parties  to  it,  as  conditional,  merely,  and  a 
court  of  equity,  on  proper  proof,  will  so  hold.  This  contract 
is  explained  by  parol  evidence,  and  if  it  is  made  to  speak  a 
language  its  words  do  not  import,  who  will  deny  that  it  is 
within  the  competency  of  that  court  to  ascertain  the  real  con- 
tract of  the  parties,  and  then  enforce  it,  according  to  the  in- 
tention of  the  parties?  If  a  court  of  equity  has  not  the 
power  to  correct  mistakes  in  a  deed,  or  other  writing,  on 
convincing  proof  of  the  existence  of  the  alleged  mistake, 
great  injustice  would  be  perpetrated  with  impunity.  A  man 
sells  a  vacant  lot  adjoining  the  lot  on  which  he  has  a  costly 
residence,  but  by  the  mistake  of  the  scrivener,  the  deed 
describes  the  lot  of  his  residence.  An  ejectment  is  brought — 
the  purchaser  claiming  under  his  deed — -and  if  no  power 
exists  in  a  court  of  equity  to  correct  the  mistake,  he  must 
surrender  that  which  he  never  sold,  and  the  purchaser  recover 
a  property  he  never  bought.  A  court  of  chancery  should 
not  hesitate  to  receive  parol  evidence  of  this  mistake,  and  on 
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sufficient  proof,  correct  it,  else  the  most  flagrant  injustice 
would  be  perpetrated,  and  an  undoubted  power  of  that  court 
be  rendered  ineffectual  and  worthless.  There  can  be  no 
danger  in  exercising  this  power,  since  the  court  has  before  it 
all  the  facts,  and  if  they  are  not  convincing,  the  stern  rule 
of  law  will  prevail. 

The  court  has,  in  many  cases,  acknowledged  and  exercised 
this  power,  and  wre  do  not  know  that  it  has  been  questioned 
by  the  bar  here  or  elsewhere. 

The  doctrine  is  fully  recognized  in  the  case  of  Broadwell  v. 
Broadwell,  1  Gilm.  599,  that  a  court  of  chancery  will  always 
correct  any  mistakes  of  fact  which  have  occurred  in  drawing 
*up  a  paper,  when  a  proper  case  is  presented  and  clearly  proved, 
and  then  carry  into  effect  the  instrument  when  thus  corrected. 
And  herein  is  found  the  safeguard  for  those  so  litigating,  a 
proper  case  must  be  presented  and  clearly  proved.  If  it  be 
clearly  proved,  who  shall  say  that  a  court  of  equity  trans- 
cends its  powers,  or  violates  the  rule  of  lawT,  in  declaring  the 
contract  to  be  as  the  parties  have  made  it  ?  We  cannot  think 
the  statute  of  frauds  and  perjuries  has  any  application  to  such 
cases. 

Here  the  bill  is  filed  to  reform  this  contract,  by  inserting 
in  it  several  tracts  of  land,  alleged  to  have  been  omitted  from 
it  by  mistake,  and  parol  evidence  is  relied  on  for  such  pur- 
pose; and  when  reformed,  then  the  prayer  is,  to  decree  a 
specific  performance  of  the  contract.  This  proof  makes  the 
contract  different  from  what  its  words  import,  and  adds  to  it, 
and  varies  it  very  materially.  It,  in  fact,  makes  a  new  and 
different  contract;  yet  if  the  mistake  is  clearly  established, 
which  should  give  way,  that  rigid  rule  of  the  common  law,  or 
that  power  residing  in  a  court  of  equity,  to  correct  mistakes  ? 
The  strongest  and  most  convincing  evidence  will  be  required, 
before  the  common  law  rule  is  postponed,  and  the  power  of 
the  court  exercised.     Now,  what  is  the  testimony  in  this  case  ? 

It  consists,  in  great  part,  of  loose  conversations  held  by 
one  Gillespie  and  others,  with  the  intestate,  in  wThich  he  said, 
there  was  a  mistake  in  the  bond;  that  the  tract  lying  south- 
east of  Shoal  creek,  being  part  of  the  west  half  of  the  north- 
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west  of  twenty-three  was  not  in  the  bond,  or  not  in  right,  and 
the  Bilyeus  had  found  it  out.  This  witness  states  nothing  in  pos- 
itive terms,  but  "  thinks  "  the  facts  were  so  and  so,  as  he  de- 
tails them.  He  "thinks"  all  the  lands  claimed  by  complain- 
ants were  included  in  the  bond,  except  the  Gillespie  tract, 
and  thinks  that  intestate  told  him  some  of  the  numbers  were 
wrong,  and  some  of  the  land  was  not  named  in  the  bond.  He 
spoke  of  the  west  half  of  the  north-west  twenty-three  lying 
south-east  of  Shoal  creek,  as  not  included  in  the  bond,  and  that 
he  would  not  rectify  the  mistake  because  they  could  not  agree 
upon  a  division  of  the  lands  according  to  his  understanding 
of  the  contract.  This  witness  says  that  he  can  neither  read 
nor  write,  and  details  only  such  parts  of  the  conversation,  as 
he  "  thinks  "  was  had  with  the  intestate.  He  does  not  say 
in  positive  terms,  that  the  intestate  admitted  to  him  he  had 
sold  this  tract  to  complainants,  or  that  it  was  left  out  of  the 
bond  by  mistake.  No  testimony  could  be  more  unsatisfactory 
than  his,  taking  the  whole  of  it  together.  Fenton  says  he 
"  thinks  "  Hunter  told  him  he  drew  the  bond  himself  and 
that  there  was  a  mistake  in  it,  but  does  not  recollect  what  the 
mistake  was.  He  says  it  was  his  understanding  a  bond  was 
given  by  Hunter  to  complainants,  and  notes  given  for  the  pay- 
ment of  the  money — does  not  say  he  ever  saw  the  bond  or 
notes — says  the  complainants  never  took  possession  of  the 
Gillespie  tract — on  the  tract  south-east  of  the  creek,  they  cut 
some  timber  off,  put  a  blacksmith  shop  upon,  and  pastured  the 
field  on  it  while  they  and  Hunter  were  in  partnership;  there 
was  some  money  paid  on  the  general  contract,  but  don't  know 
how  much. 

Paine  states  that  Hunter  told  him  complainants  were  to 
have  half  of  this  tract,  when  he,  Hunter,  sold  or  left,  accord- 
ing to  the  contract  as  made  with  complainants,  in  the  sale  of 
the  mill,  which  was  in  1850.  He  had  this  conversation  in  the 
winter  after  the  sale  of  the  mill  property ;  that  complainants 
have  cut  and  hauled  saw  logs,  and  Hunter  and  complainants 
built  a  blacksmith  shop  on  this  land;  and  "  thinks"  complain- 
ants repaired  the  fences  some,  but  is  not  certain,  and  they 
used  it  as  a  pasture  in  connection  with  Hunter.     Hunter   also 
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said  he  had  sold  the  Gillespie  tract  to  them,  and  that  David 
Hunter  was  to  make  a  deed  to  it.  Don't  know  that  complain- 
ants ever  exercised  any  acts  of  ownership  over  this  tract. 
Hunter  said  there  was  a  mistake  in  the  bond,  and  if  his  health 
would  permit,  he  was  coming  to  town  to  get  it  fixed:  "thinks" 
the  mistake  applied  to  the  tract  south-east  of  Shoal  creek,  on 
which  there  was  an  old  field.  Does  not  know  of  complain- 
ants exercising  any  acts  of  ownership  over  this  "old  field 
tract,"  since  they  and  Hunter'  dissolved  partnership;  don't 
know  the  numbers  of  the  land. 

The  testimony  of  Clouse,  and  of  L.  G.  Bilyeu,  does  not 
differ,  substantially,  from  that  of  other  witnesses. 

Smith  says,  Hunter  told  him,  that  all  the  lands  the  com- 
plainants were  to  get,  were  included  in  the  bonds ;  that  half  of 
the  timber  on  the  tract  lying  on  the  south-east  side  of  Shoal 
creek,  on  which  there  was  an  old  field,  was  included  in  the 
contract  with  complainants,  and  that  they  had  got  their  sha^e 
off,  and  that  he  had  not  sold  the  land  to  them.  Wesley  Bil- 
yeu had  stated  to  witness  that  he  had  an  interest  in  this 
tract,  and  Hunter  then  told  him  as  above  stated.  Hunter  had 
possession  of  this  tract  when  witness  bought  it,  and  had  corn 
standing  in  the  field  on  it.  George  Smith  stated  that  Hunter 
told  him  that  complainants  had  no  right  to  the  tract  lying 
south-east  of  Shoal  creek,  but  as  soon  as  he  could  buy  a  piece 
from  John  Clouse,  he  would  make  it  right,  but  they  were  to 
have  it  when  he  sold  or  left;  understood  this  same  tract  was 
included  in  the  original  contract. 

This  is  the  substance  of  the  evidence  to  prove  the  mistake 
in  the  bond,  and  part  performance,  which,  it  is  very  clear,  is 
wholly  insufficient  for  either  purpose.  It  would  be  relaxing 
too  much  those  salutary  rules  of  evidence,  which  require  a 
contract  to  be  clearly  proved,  before  a  specific  performance  of 
it  will  be  decreed.  It  is  discretionary  with  the  court,  in  all 
such  cases,  to  decree  or  not  a  specific  performance  of  a  con- 
tract, and  that  discretion  will  not  be  exercised  except  in  a  very 
clear  case. 

This  contract  was  made  in  March,  1850,  and  the  intestate 
remained  in  the  State  until  1851,  during  a  part  of  which  time 
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lie  was  in  partnership  with  complainants,  in  using  the  mill 
property.  They  paid  their  notes  as  they  became  due,  and 
not  a  word  of  complaint  is  heard  of  any  mistake.  They  were 
impleaded,  by  the  administrator  of  the  intestate,  in  a  petition 
in  chancery,  for  the  purpose  of  obtaining  an  order  of  court, 
authorizing  him  to  make  a  deed  to  them  in  performance  of 
the  covenant;  in  which  suit,  it  was  fully  competent  for  the 
complainants  to  have  litigated  all  these  matters,  but  which 
they  neglected  to  do.  Though  these  proceedings  are  not 
pleaded,  or  set  up  in  bar  by  the  defendants,  they  might  have 
been,  successfully,  and  the  case  thus  disposed  of,  rendering 
unnecessary  the  examination  we  have  been  compelled  to  give 
it  on  the  issues  made. 

We  are  satisfied  nothing  has  been  shown  to  establish  a  mis- 
take, its  nature,  or  extent,  so  clearly,  as  to  leave  no  doubt 
on  the  mind  of  the  actual  existence  of  the  alleged  mistake. 
The  decree,  as  to  the  old  field  tract,  being  a  part  of  the 
west  half  of  the  north-west  quarter  of  section  twenty- three, 
lying  north-east  of  Shoal  creek,  and  as  to  the  Gillespie  tract, 
is  reversed,  and  the  decree  so  modified  as  to  exempt  those 
tracts  from  its  operation.  The  injunction  will  be  dissolved, 
and  the  administrator,  the  appellant  here,  will  be  allowed  to 
proceed  with  his  action  at  law. 

Decree  modified. 


Andrew  J.  Griffith,  impleaded,  etc.,  Appellant,  v. 
Daniel  Furry,  Appellee. 

APPEAL  FROM  HANCOCK. 

In  the  following  note:  "$456.75.  One  day  after  date  we  promise  to  pay- 
Daniel  Furry  or  order  four  hundred  and  fifty-six  75-100  dollars  for  value 
received,  ten  per  cent.,"  the  words  "  ten  per  cent."  do  not  mean  with 
interest  at  the  rate  of  ten  per  cent,  per  annum. 

They  are  surplusage,  and  may  be  rejected. 

There  is  a  patent  ambiguity  in  the  note  which  cannot  be  explained  by 
parol  evidence. 

In  all  actions  ex  contractu,  the  plaintiff  must  establish  his  cause  of  action 
against  all  of  the  defendants. 
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Our  practice  act  which,  allows  a  recovery  against  a  defendant  who  has 
been  served  with  process,  while  others  have  not,  does  not  alter  the  rules 
of  evidence. 

If  the  plaintiff  has  set  out  a  joint  cause  of  action  in  his  declaration,  he 
must  prove  it  as  against  all  the  defendants.  It  is  not  sufficient  to  prove 
it  only  against,  the  defendant  who  has  been  served  with  process. 

The  proof  should  be  the  same  as  if  all  the  defendants  had  been  served, 
before  a  recovery  can  be  had  against  any. 

Summons  sued  out,  September  23,  1861,  from  Hancock  Cir- 
cuit Court,  in  the  usual  form,  against  Nicholas  C.  Griffith, 
and  Andrew  J.  Griffith,  which  was  returned  served  on  Andrew 
J.  Griffith,  and  non  est  inventus  as  to  Nicholas  C.  Leave 
obtained  to  file  an  amended  declaration,  which  is  in  assumpsit 
on  a  promissory  note,  and  recites  as  follows:  "That  whereas 
the  said  defendants  heretofore,  to  wit,  on  the  ninth  day  of 
October,  A.  D.  1857,  at  the  county  aforesaid,  made  their  cer- 
tain promissory  note  in  writing  of  that  date,  and  then  and 
there  delivered  the  same  to  the  said  plaintiff,  in  and  by  which 
said  note  said  defendants,  by  the  name,  style  and  description 
of  N.  C.  Griffith  and  A.  J.  Griffith,  promised  to  pay  to  the 
order  of  said  plaintiff,  one  day  after  date,  the  sum  of  four 
hundred  and  fifty-six  and  75-100  dollars,  ten  per  cent.,  (mean- 
ing thereby  interest  at  the  rate  of  ten  per  cent,  per  annum), 
value  received;"  and  concludes  with  the  common  counts,  for 
money  lent,  money  had  and  received  for  use  of  plaintiff,  for 
interest,  for  goods  sold,  for  goods  sold  and  delivered,  and  on 
account  stated ;  and  breach  in  usual  form.  Gives  copy  of  the 
note  and  accounts  sued  on. 

On  the  7th  March,  1862,  the  appellant  filed  his  plea  of  the 
general  issue,  to  said  declaration,  upon  which  issue  was  joined, 
and  moved  the  court  for  a  continuance,  which  was  refused. 
The  parties  then  waived  a  trial  by  jury,  and  submitted  the 
issues  to  the  court,  who  found  for  the  plaintiff,  and  assessed 
his  damages  at  $577. 

Appellant  moved  for  new  trial;  motion  overruled,  and 
judgment  rendered  against  appellant  on  the  finding,  and 
appellant  prayed  an  appeal,  which  was  granted,  on  his  giving 
bond. 
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Bill  of  exceptions  signed,  sealed  and  filed,  which  gives  the 
following  copy  of  the  note  offered  in  evidence : 

"$456.75.  One  day  after  date  we  promise  to  pay  Daniel  Furry  or  order 
four  hundred  and  fifty-six  and  75-100  dollars  for  value  received,  ten  per  cent 

N.  C.  GRIFFITH. 
A.  J.  GRIFFITH." 

Appellant  objected  to  this  note  being  read,  on  the  ground 
of  a  variance  from  its  description  in  the  special  count,  and 
the  court  sustained  the  objection.  Appellee  then  proved  the 
handwriting  of  A.  J.  Griffith  to  the  note,  and  again  offered 
the  note  under  all  the  counts  of  his  declaration.  Appellant 
again  objected  to  its  being  read,  on  the  ground  that  it  was 
varient  from  the  note  described  in  the  special  count,  and  was 
not  admissible  under  the  common  counts  without  proof  of  the 
execution  of  the  note  by  both  defendants.  Objection  over- 
ruled, and  note  read.  Appellant  at  the  time  excepted  to  the 
ruling  of  the  court  and  moved  for  a  newT  trial,  which  motion 
was  overruled;  to  which  ruling  of  the  court  the  appellant  at 
the  time  excepted. 

April  5,  1862,  appellant  perfected  his  appeal  by  filing  his 
appeal  bond,  in  accordance  with  the  order  of  the  court  allow- 
ing the  appeal. 

The  errors  assigned  are : 

The  court  erred  in  overruling  motion  for  a  continuance. 

The  court  erred  in  permitting  the  appellee  to  read  his  note 
in  evidence. 

The  court  erred  in  overruling  motion  for  new  trial. 

Scofield  &  Manier,  for  Appellant. 

I.  There  is  a  variance  between  the  note  described  in  the 
declaration,  and  the  one  offered  in  evidence.  The  note  was 
not  given  in  hcec  ve?'ba,  leaving  the  court  to  judge  of  its  legal 
import,  but  was  attempted  to  be  given  according  to  its  legal 
tenor  and  effect.  The  words  "ten  per  cent."  cannot  be  con- 
strued to  mean  "with  interest  at  the  rate  of  ten  per  cent,  per 
annum,"  any  more  than  the  words  "fifty"  indorsed  on  a  note, 
will  beheld  to  mean  "fifty  dollars."  12  111.  355. 
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II.  When  offered  under  the  common  counts,  the  common 
law  rule  will  prevail,  which  requires  proof  of  the  execution 
of  the  note  by  all  the  defendants.  The  plaintiff,  in  an  action 
ex  contractu,  must  recover  against  all  the  defendants,  or  he 
fails.  The  statute  (Scates,  Treat  and  Blackwell's  edition,  p. 
242,  sec.  6,)  authorizing  the  plaintiff,  when  only  part  of  the 
defendants  are  served,  to  "  proceed  to  trial  and  judgment  in 
the  same  manner  as  if  all  the  defendants  were  in  court,"  does 
not  change  either  the  rules  of  pleading  or  evidence. 

Mack  &  Draper,  for  Appellee. 

I.  Sec.  6,  page  821,  Purple's  Illinois  Statutes,  allows  the 
plaintiff  to  take  judgment  against  one  defendant  when  the 
others  are  not  found,  with  a  sci.  fa.  for  those  not  found. 

There  is  but  one  on  trial,  and  it  was  not  necessary  to 
prove  that  the  other  signed  the  note  until  the  case  came  on  to 
be  tried  as  to  him  on  the  sci.  fa. 

II.  The  bill  of  exceptions  in  the  case  does  not  purport  to 
give  all  the  evidence,  and  the  court  will  presume  that  the 
Circuit  Court  decided  correctly,  if  other  evidence  might  have 
been  given  to  support  the  declaration.  Holmes  v.  Sinclair, 
19  111.  '73;  Rogers  v.  Hall,  3  Scam.  6;  The  Trustees  of  Eliza- 
hethtovm  v.  Zejter,  23  111.  90;  Warner  v.  Carlton,  22  111.  423; 
Miller  v.  Mitzger,  16  111.  390. 

Walker,  J.  The  note  sued  upon  was  excluded  under  the 
special  count,  because  of  a  variance.  Its  execution  by  the 
defendant  served  with  process,  was  proved,  and  it  was  read 
in  evidence,  under  the  common  counts,  to  which  exceptions 
were  taken.  Judgment  was  rendered  in  favor  of  the  plaintiff, 
from  which  defendant  appeals,  and  assigns  for  error  the 
admission  of  the  note  in  evidence,  without  proof  of  its  execu- 
tion by  both  defendants. 

The  note  was  properly  rejected,  under  the  special  count. 
It  described  a  note,  drawing  ten  per  cent,  interest,  whilst  that 
produced  and  offered  in  evidence  drew  but  six.  The  addition 
of  the  words  "ten  per  cent."  at  the  end  of  the  note,  are  in 
their    connection   without   any    meaning.      They   are    added 
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after  the  note  is  complete  in  all  of  its  parts.  Nor  can  it  be 
determined  whether  they  were  added  as  a  mark  of  designa- 
tion, or  that  the  note  was  given  for  a  tenth  part  of  an  entire 
sum,  or  for  ten  per  cent,  which  had  accrued  upon  some  other 
debt,  or  that  ten  per  cent,  interest  had  been  added  into  this 
note  for  the  period  it  had  to  run.  Or,  it  may  be  that  the 
parties  had  designed  this  note  to  draw  ten  per  cent,  interest, 
and  after  writing  thus  far,  have  changed  their  agreement,  and 
omitted  to  erase  these  words.  We  may  as  readily  infer  one 
as  another  of  these  suppositions,  unless  we  could  resort  to 
extrinsic  evidence,  which  is  not  admissible. 

It  is  a  patent  ambiguity,  and  as  such,  is  not  capable  of  ex- 
planation, and  to  admit  parol  evidence  would  vary  or  alter  a 
written  contract  already  complete  and  definite.  This  am- 
biguity appears  in  the  note,  and  it  affords  no  explanation.  It 
must  therefore  be  rejected  as  surplusage,  and  as  having  np 
meaning. 

As  to  the  other  question  it  may  be  said,  that  it  is  a  rule  of 
universal  application,  that  at  the  common  law,  the  plaintiff  in 
all  actions  ex  contractu,  must,  to  recover,  establish  his  cause  of 
action  against  all  of  the  defendants.  If  the  proof  fails  to  show 
all  liable,  on  the  contract  described  in  the  pleadings,  he  must 
fail  to  recover.  The  rule  in  actions  for  torts,  is  different.  If 
the  rules  of  evidence  are  not  changed  by  our  practice  act, 
which  allows  a  recovery  against  a  defendant  served  with  pro- 
cess, whilst  others  are  not,  then  the  note  was  improperly 
admitted.  The  statute  does  not  seem  to  contemplate  any 
change  in  the  rules  of  evidence,  but  simply  to  authorize  a 
recovery  against  such  defendants  as  were  served.  The 
defendants  are  jointly  sued,  a  joint  cause  of  action  is  described, 
and  no  reason  is  perceived  why  the  allegata  and  probata 
should  not  correspond,  as  though  both  defendants  had  been 
served. 

This  enactment  does  not  authorize  a  plaintiff  to  sever  the 
defendants  on  a  joint  liability,  but  only  permits  a  several 
recovery,  on  a  failure  to  procure  service  on  all  of  the  defend- 
ants. The  proof  should  be  the  same  as  if  all  were  served,  before 
a  recovery  can  be  had  against  any  of  the  defendants.     The 
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plaintiff,  to  recover,  must  make  out  his  cause  of  action  as 
laid  in  his  declaration.  If  it  were  not  so,  the  plaintiff  might 
recover  on  a  several  claim,  against  the  defendant  upon  whom 
there  is  service,  as  well  as  upon  the  joint  claim,  and  might 
then  by  scire  facias  make  the  other  defendant  a  party  to  the 
judgment,  if  not  in  whole,  at  least  in  part.  If  only  in  part, 
it  would  present  the  anomaly  of  a  judgment  partly  joint  and 
partly  several.  If  he  could  be  made  a  party  to  the  entire 
judgment,  then  he  would  become  liable  for  his  co-defendant's 
separate  liability.  If  such  a  judgment  were  recovered,  and 
was  not  altogether  joint,  it  would  violate  the  practice  requir- 
ing all  judgments  to  be  a  unit.  The  legislature  could  not 
have  designed  such  a  change  in  the  practice.  The  execution 
of  the  note  not  having  been  properly  proved,  it  was  improp- 
erly received  in  evidence,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


Michael  Reins,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

error  to  Cook. 

It  is  not  error  for  the  court,  by  consent  of  the  parties,  to  direct  the  jury  that 
if  they  should  agree  upon  their  verdict  before  the  assembling  of  (he  court 
on  the  following  day,  they  might  sign  and  seal  the  same,  and  separate  if 
they  chose,  and  return  with  their  verdict  sealed  into  the  court  upon  the 
assembling  thereof  on  the  following  day. 

This  rule  is  entirely  independent  of  the  189th  section  of  the  criminal  code. 

In  capital  cases,  even  the  separation  of  the  jury,  without  consent,  is  not  of 
itself  error.  It  must  be  shown,  besides,  that  the  accused  might  have  been 
prejudiced,  that  the  jury  might  have  been  tampered  with,  or  improperly 
influenced  in  some  manner,  in  consequence  of  the  separation,  so  as  to  af- 
fect their  verdict 

Affidavits  cannot  be  read  to  impeach  the  verdict  of  a  jury. 

Whg>n  a  sheriff  makes  improper  remarks  to  a  juryman,  he  may  be  fined  for 
his  conduct,  but  it  does  not  vitiate  the  verdict. 

An  instructionwhicti  tends  to  mislead  the  juryas  to  the  evidence, is  improper. 

An  instruction  which  tells  the  jury, that  in  order  to  justify  the  killing,in  an  in- 
dictment for  manslaughter,  "the  threatened  danger  mu  st  be  so  great  as  to 
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create  a  reasonable  belief,  in  the  mind  of  the  accused,  of  imminent  peril  to 
life,  or  the  most  serious  bodily  harm,"  is  erroneous.  The  words,  "  great 
bodily  harm,"  as  used  in  the  statute,  fall  short  of,  "  the  most  serious 
bodily  harm  " 

It  is  the  right  of  the  accused,  under  a  well  founded  doubt  of  his  guilt,  to  have 
a  verdict  of  acquittal.    The  jury  have  no  discretion  about  it. 

Plaintiff  in  error,  Michael  Reins,  was  indicted  by  the 
grand  jury  of  the  Cook  Circuit  Court,  for  the  crime  of  man- 
slaughter, and  plead  "Not  guilty." 

At  the  January  term  the  cause  was  tried  before  Judge 
Maniekre,  and  a  jury.  The  jury  found  Reins  guilty,  and 
fixed  the  term  of  his  imprisonment  at  three  years. 

Reins  moved  for  a  new  trial,  which  the  court  overruled,  and 
also  overruled  Reins'  motion  in  arrest  of  judgment,  and 
sentenced  him. 

On  the  trial,  the  following  evidence  on  behalf  of  the  People 
was  given : 

H.  S.  Hall  testified  as  follows:  Reside  at  Lemont,  Cook 
county;  know  John  Kaine,  deceased,  also  defendant  Reins; 
am  a  physician  and  surgeon.  On  the  24-th  August  last,  about 
six  o'clock  in  the  evening  was  called  to  see  Kaine, — he  had 
been  stabbed;  found  him  lying  on  his  face,  in  rear  of  Mrs. 
Foley's  shanty;  he  died  ten  minutes  afterwards.  With  Dr. 
King,  made  post  mortem  examination;  found  one  wound  over 
region  of  the  heart,  half  an  inch  long,  made  by  a  knife  or 
sharp  instrument,  which  in  entering  had  struck  the  sixth  rib 
and  glanced  upwards,  severing  fifth  rib,  and  entered  the  left 
ventricle  of  the  heart  three-fourths  of  an  inch.  There  was 
another  wound,  at  the  right  of  the  navel,  which  penetrated 
the  abdomen,  and  one  of  the  intestines  protruded  six  inches; 
there  was  another  wound  in  the  stomach  which  penetrated  the 
abdomen ;  there  was  another  slight  wound  on  the  arm.  The 
wounds  in  the  abdomen  would  not  cause  death  so  soon;  the 
one  in  the  heart  would.  [A  knife  was  here  shown  to  witness, 
and  he  was  asked  by  the  State's  attorney,  whether  in  his 
opinion  the  wounds  in  deceased's  body  might  have  been  in- 
flicted by  that  knife?  To  which  defendant's  counsel  objected, 
upon  the  ground  that  it  had  not  been  proven  that  defendant 
17— 30th  111. 
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ever  had  possession  of  the  knife  or  any  connection  with  it, 
and  that  it  was  improper  and  irrelevant.  The  conrt  overruled 
the  objection,  and  the  defendant  then  and  there  excepted. 
The  witness  then  answered,  "  such  an  instrument  as  this  might 
have  produced  the  wounds."] 

Cross-examined.  The  deceased  was  a  passionate  man,  and 
quarrelsome  when  intoxicated ;  had  a  great  many  fights ;  was 
a  muscular  man,  not  large,  but  compactly  made.  The  defend- 
ant is  a  peaceable,  quiet  man,  not  as  strong  and  muscular, 
though  larger,  and  some  fifteen  years  older  than  deceased, 
who  was  about  twenty-five  years  old. 

Barney  McCanna  testified:  Reside  at  Lemont;  know  de- 
fendant Reins,  and  know  deceased.  On  24tli  of  August  last, 
Reins,  Kane  and  I,  went  to  Mrs.  Foley's  shanty,  in  Lemont, 
and  got  some  whisky.  Reins,  after  we  drank,  went  out  and  into 
Mrs.  Quinn's  house;  Kaine  and  I  followed  him;  after  a  while 
we  all  went  back  to  Mrs.  Foley's, — all  good  natured.  Kaine 
called  for  a  pint  of  whisky;  we  drank  it  between  us,  and  sat 
down  and  talked.  Kaine  and  Reins  commenced  to  argue 
about  one  Delany ;  Kaine  said,  "  I  believe  you  and  Delany 
have  an  old  grudge  against  me."  Reins  said,  "No,  I  don't 
believe  we  have."  Kaine  said  he  could  beat  either  him  or 
Delany;  Reins  said,  "  I  guess  not."  Then  Kaine  up  with  his 
fist  and  struck  Reins,  who  struck  back.  I  then  left,  and  did 
not  see  either  of  them  until  after  Kaine  was  dead. 

Anna  Frances  Foley  testified:  Reside  at  Lemont.  One 
Saturday,  last  August,  at  about  five  o'clock,  p.  m.,  Reins,  Kaine 
and  McCanna  came  to  my  house,  and  asked  for  a  pint  of 
whisky;  they  drank  it.  I  did  not  see  what  happened,  but, 
Kaine  and  Reins  struck  each  other, — I  don't  know  which 
struck  first.  Kaine  was  on  top  and  Reins  under.  I  tried  to 
separate  them,  and  succeeded;  Kaine  went  out,  and  I  shut 
and  locked  the  door;  Reins  pushed  me  away  and  opened  the 
door  and  looked  after  Kaine  and  said,  he  could  not  have 
beat  me  but  he  struck  me  foul,  or  false.  Then  Kaine  came 
back  and  pressed  open  the  door;  I  tried  to  hold  it;  Reins 
shoved  me  away;  Kaine  pushed  on  the  outside,  and  burst 
the  door  open,  and  as  soon  as  he  got  in  he  commenced  to 
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box  Reins,  and  Reins  struck  him  back,  but  Kaine  got  him 
down  and  was  striking  him,  when  a  gentleman  (Mr.  Morrison) 
came  in  and  separated  them.  I  did  not  see  that  Kaine  was 
hurt  at  all.     There  was  a  little  blood  on  the  floor. 

William  Morrison  testified:  Was  at  Lemont  on  railroad 
track;  heard  some  boys  say  there  was  a  fight;  went  up  in  sight 
of  Mrs.  Foley's;  as  I  reached  the  opposite  side  of  the  street, 
Kaine  came  out  of  Mrs.  Foley's,  and  came  up  within  six  feet 
of  me;  just  then  Reins  came  to  the  door  of  Foley's  shanty, 
which  was  open,  and  said  something — did  not  understand 
what;  his  face  and  clothes  were  covered  with  blood,  which  he 
was  wiping  off;  his  nose  was  bleeding  profusely,  and  he  had 
a  large  bruise  over  his  eye.  Just  as  Reins  appeared  at  the 
door,  Kaine  turned  around  and  looked  towards  the  house, — 
can't  say  whether  he  turned  around  before  Reins  appeared  at 
the  door  or  afterwards,  but  think  it  was  about  the  same  time. 
As  soon  as  Kaine  saw  Reins,  he  started  for  him  as  fast  as  he 
could  walk,  and  when  Reins  saw  him  coming,  he  stepped  back 
into  the  shanty,  and  the  door  was  closed;  as  Kaine  neared 
the  door,  he  moved  faster  and  went  against  it  with  his  whole 
force  to  burst  it  open ;  he  started  it  open  a  little,  and  kept 
pushing  and  crowding  and  prying  until  he  got  his  foot,  knee 
and  shoulder  into  it  a  little,  and  struggled  with  all  his  power 
to  force  it  open,  and  crowTd  himself  in;  he  finally  crowded 
his  left  shoulder  and  side  in  through  the  door,  and  was  push- 
ing with  his  hands  and  knees,  with  his  back  against  the  casing 
to  force  the  door  open ; — when  he  got  part  way  into  the  door, 
1  saw  a  hand  come  out  and  strike  at  him, — it  struck  up  under 
about  to  Kaine's  breast,  three  or  four  times;  he  did  not  flinch, 
or  seem  disturbed  by  the  blows,  but  kept  on  pushing  and 
working  until  he  got  in,  and  as  he  went  in,  the  door  closed  with 
a  slam — it  seemed  as  though  some  one  was  pushing  against  it 
from  within.  I  then  went  up  and  opened  the  door.  Reins 
was  in  the  middle  of  the  floor  on  his  hands  and  knees,  his  face 
on  the  floor,  and  his  hands  sprawled  out  beyond  his  head; 
Kaine  was  on  top  of  him,  striking  him  in  the  ribs;  Mrs. 
Foley  was  there.  I  took  Kaine  off,  and  told  him  to  let  Reins 
alone;  lie  had  beat  him    enough;  he  went  out,  and  I  followed 
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him;  he  went  around  the  back  side  of  the  house  and  fell; 
I  saw  he  had  been  stabbed,  and  went  for  Dr.  Hall.  Saw 
Reins  when  I  came  back;  he  was  covered  with  blood;  I  did 
not  see  any  knife;  when  I  first  came  in  sight  of  the  shanty, 
Kaine  was  just  outside  of  the  door,  and  Mrs.  Foley  was  trying 
to  get  him  to  go  away;  he  said  he  would  go  for  her,  but  for  no 
one  else,  and  started  away.  When  Kaine  turned  to  go  back, 
Mrs.  Foley  went  into  the  house  and  Reins  stepped  back  out  of 
the  door  and  it  was  closed;  it  did  not  exceed  a  minute  from 
the  time  Kaine  got  into  the  house  before  I  went  in ;  had  to 
go  twenty-five  or  thirty  feet. 

The  People  here  rested  their  case. 

The  testimony  for  the  defense  was  as  follows : 

Mrs.  Win.  Quinn  testified:  Reside  in  Lemont;  on  the 
24th  of  August  last,  Reins  came  into  my  house;  Kaine  and 
McKanna  followed  him  soon  after,  and  wanted  him  to  go 
back  to  Mrs.  Foley's  and  get  some  more  drink;  Reins  did  not 
want  to  go,  said  he  had  enough,  but  they  kept  coaxing  him 
until  he  went. 

Dean  Monahan  testified:  Reside  at  Lemont;  I  have  known 
Kaine  a  long  time,  and  Reins  also;  I  was  overseer  of  the 
Illinois  Stone  Co.'s  works,  and  both  men  worked  for  me; 
Kaine  had  the  reputation  of  being  a  fighting  character;  I 
turned  him  off  once  for  fighting;  Reins  was  a  very  peaceable 
and  quiet  man;  Kaine  was  a  very  quick,  powerful  man,  much 
stronger  than  Reins. 

Cross-examined.  I  never  knew  Kaine  to  fight  unfairly,  nor 
use  any  weapons;  he  and  Reins  were  always  friends. 

The  court  instructed  the  jury  for  the  People  as  follows: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant did  not  renew  the  fight,  but  in  good  faith  sought  to  decline 
any  further  struggle — yet,  if  they  further  believe,  from  the  evi- 
dence, that  the  defendant  had  no  reason  to  believe  that  Kaine  in- 
tended to  take  his  life,  or  to  infect  on  him  great  bodily  harm,  or 
to  have  any  thing  more  than  a  fair  fight,  and  that  he  struck  the 
blow  in  revenge,  or  in  a  reckless  spirit,  then  the  defendant  is 
not  entitled  to  claim  exemption  from  punishment  on  the  ground 
that  the  killing  was  in  self-defense.     It  must  appear  that  the 
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defendant  not  only  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle,  or  to  escape  from  his  assailant 
before  the  blow  was  given,  but  it  must  also  appear  that  the 
circumstances  were  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  that  the  defendant  really  acted  under  the 
influence  of  those  fears,  and  not  in  a  spirit  of  revenge,  to 
entitle  the  defendant  to  an  acquittal  on  the  ground  of  a 
justifiable  homicide. 

2.  The  jury,  in  determining  whether  the  defendant  actually 
feared  the  loss  of  life  or  great  bodily  harm  to  himself,  or  acted 
in  a  spirit  of  revenge,  should  take  into  their  consideration 
the  evidence,  if  any,  tending  to  prove  the  knowledge  and  ac- 
quaintance of  the  defendant  and  deceased  with  each  other,  or 
of  a  previous  difficulty  between  them,  and  whether  or  not  the 
deceased  had  any  weapon;  also  the  manner  in  which  the 
knife  was  used  by  the  defendant,  if  the  jury  believe,  from  the 
evidence,  that  a  knife  or  some  similar  weapon  was  used. 

3.  If  the  jury  find  the  defendant  guilty  in  manner  and  form 
as  charged  in  the  indictment,  then  it  is  their  duty  to  fix  the 
term  of  his  imprisonment  in  the  penitentiary  not  less  than  one 
year,  and  may  be  extended  to  the  natural  life  of  the  prisoner. 

4:.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
ceased, John  Kaine,  and  the  defendant,  Michael  Reins,  had 
words  and  blows  with  and  against  each  other  shortly  before 
the  alleged  killing,  and  that  after  having  such  words  and 
blows  they  were  separated,  and  that  Kaine  thereupon  left 
the  shanty  of  Foley;  and  if  the  jury  further  believe,  from 
the  evidence,  that  the  defendant,  after  Kaine  went  out, 
followed  him  to  the  door  with  a  view  to  renew  the  fight,  and 
that  Kaine  thereupon  turned  back  to  attack  and  beat  the 
defendant,  and  that  the  defendant,  while  Kaine  was  entering 
the  door,  stabbed  and  killed  him,  then  the  defendant  is  guilty 
of  manslaughter,  and  the  jury  should  so  find,  unless  the  jury 
further  believe,  from  the  evidence,  that  said  stab  was  given 
by  the  defendant  while  actually  fearing  loss  of  life  or  great 
bodily  harm  to  himself  from  the  assault  of  Kaine,  and  not  in 
a  spirit  of  revenge.  The  bear  fear  of  injury  to  the  body  is 
not   a   sufficient  justification    in    any  case  fur  killing.     The 
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threatened  danger  to  the  person  must  be  so  great  as  to  create 
a  reasonable  belief,  in  the  mind  of  the  person  assaulted,  of 
imminent  peril  to  life,  or  the  most  serious  bodily  harm. 

To  all  of  which  instructions,  and  each  and  every  of  them, 
and  the  giving  of  them  by  the  court,  the  defendant,  by  his 
counsel,  then  and  there  excepted. 

And  the  said  defendant,  by  his  counsel,  moved  the  court  to 
instruct  the  jury  as  follows: 

1.  If  the  jury  believe,  from  the  evidence,  that. the  defendant 
Reins,  in  defense  of  himself,  inflicted  upon  the  deceased  the 
wounds  or  stabs  which  caused  his  death,  while  the  deceased 
was  manifestly  intending  and  endeavoring  in  a  violent  man- 
ner, to  enter  the  habitation  of  the  witness,  Mrs.  Foley,  for  the 
purpose  of  assaulting  or  offering  personal  violence  to  the 
defendant  Reins,  being  therein,  the  killing  was  justifiable, 
and  the  jury  must  acquit  the  defendant. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant inflicted  the  wounds  upon  the  deceased,  which  caused  his 
death,  and  that  he  inflicted  said  wounds  in  self-defense, 
believing  that  his  life  was  in  danger,  or  that  he  was  in  danger 
of  receiving  great  bodily  harm  from  the  deceased,  and  that 
such  danger  was  so  urgent  and  pressing,  that  to  save  his  own 
life,  or  to  prevent  such  harm,  it  was  absolutely  necessary  for 
him  to  inflict  the  said  wounds,  and  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  person,  they 
must  acquit  the  defendant. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  deceased 
first  assaulted  the  defendant,  without  any  reasonable  or  justi- 
fiable cause,  and  that  at  the  door  of  Mrs.  Foley's  shanty  the 
defendant  tried  and  endeavored  to  escape  from  deceased,  and 
prevent  his  entering  therein,  and  that  defendant  was  in  fear 
of  his  life,  or  great  bodily  harm  from  deceased,  and  that  from 
his  previous  severe  beating,  and  all  the  surrounding  circum- 
stances, he  had  reasonable  grounds  for  such  fears,  they  may 
acquit  the  defendant. 

4.  If  the  jury  believe,  from  the  evidence,  that  any  other 
person  might  have  inflicted  the  wounds  which  caused  the 
death  of  deceased  during  the  last  struggle  at  Mrs.  Foley's, 
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they  are  bound  to  give  the  defendant  the  benefit  of  any  doubt 
raised  thereby. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  pursued  or  assaulted  by  the  deceased  in  such  a  way 
as  to  induce  in  said  defendant  a  reasonable  and  well-grounded 
belief  that  he  was  in  danger  of  losing  his  life,  or  suffering 
great  bodily  harm  from  said  deceased,  and  that  acting  under 
such  reasonable  apprehension  and  for  the  purpose  of  protecting 
himself,  he  inflicted  the  wounds  upon  the  said  deceased  which 
resulted  in  his  death,  then  the  jury  must  acquit  the  defendant. 

6.  The  jury  are  instructed,  that  unless  they  believe,  from 
the  evidence,  that  the  wounds  inflicted  upon  the  deceased 
were  made  with  a  knife  in  the  hands  of  the  defendant,  the 
defendant  must  be  acquitted. 

7.  The  defendant  is  entitled  to  all  reasonable  doubts  that 
may  exist  as  to  the  guilt  of  the  defendant. 

8.  The  jury  are  the  judges  of  the  law  and  the  fact. 

The  first  of  the  foregoing  instructions  asked  by  the  defend- 
ant by  his  counsel,  was  by  the  court  refused  to  be  given. 

The  fourth,  seventh,  and  eight  were  given  by  the  court  as 
requested. 

The  second  was  modified  by  the  court,  by  adding  thereto 
the  following,  viz. :  "  Unless  they  also  find  that  the  defendant 
sought  to  renew  the  fight,  and  did  not  really  and  in  good  faith 
endeavor  to  decline  any  further  struggle  before  the  mortal 
blow  was  given,"  and  was  given  thus  modified. 

The  third  was  modified  by  the  court,  by  interlining  and 
erasing,  so  that  when  given  it  was  in  the  words  following, 
viz.:  "  If  the  jury  believe,  from  the  evidence,  that  deceased 
first  assaulted  the  defendant  without  any  reasonable  or  justifi- 
able cause,  and  that  at  the  door  of  Mrs.  Foley's  shanty  the 
defendant  tried  and  endeavored,  in  good  faith,  to  escape  from 
deceased,  and  prevent  his  entry  therein,  and  did  not  seek  to 
renew  the  fight,  and  that  defendant  was  in  fear  of  his  life,  or 
of  great  bodily  harm  from  deceased,  and  that  from  [erasing 
the  words  '  his  previous  severe  beating,']  all  the  surrounding 
circumstances,  he  had  reasonable  grounds  for  such  fears,  they 
may  acquit  the  defendant." 
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The  fifth  was  modified  by  the  court  by  interlining  and 
erasing,  so  that  when  given  it  was  in  the  words  following, 
viz. :  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant did  not  seek  to  renew  the  fight,  but,  in  good  faith, 
sought  to  decline  it,  and  that  he  was  pursued  and  assaulted  by 
the  deceased  in  such  a  way  as  to  induce  in  said  defendant 
a  reasonable  and  well  grounded  belief  that  he  was  actually 
in  danger  of  losing  his  life,  or  suffering  great  bodily  harm 
from  said  deceased,  and  that,  acting  under  such  reasonable 
apprehension,  and  for  the  purpose  of  protecting  himself,  he 
inflicted  wounds  upon  the  said  deceased  which  resulted  in 
his  death,  then  the  jury  must  acquit  the  defendant." 

The  sixth  was  modified  by  the  court,  by  inserting  after  the 
word  "  knife,"  and  before  the  word  "  in,"  the  words  "  or  some 
weapon  capable  of  producing  them,"  and  thus  modified,  was 
given  by  the  court. 

To  all  which  said  several  decisions  of  the  court,  and  each 
and  every  of  them,  in  refusing  to  give  the  first,  and  in  modi- 
fying the  second,  third,  fifth  and  sixth  of  the  aforesaid  instruc- 
tions asked  for  by  said  defendant,  as  above  mentioned,  the 
said  defendant,  by  his  counsel,  then  and  there  excepted. 

And  as  the  jury  were  about  to  retire  to  consider  of  their 
verdict,  it  was  suggested  by  the  said  prosecuting  attorney, 
that,  as  it  was  late  in  the  day,  the  jury  had  better  be  allowed 
to  seal  their  verdict,  if  they  should  agree  before  the  court 
assembled  on  the  following  day,  and  disperse,  and  return 
their  sealed  verdict  into  court  on  the  following  day;  to  which 
proposition  of  the  said  prosecuting  attorney,  the  said  defend- 
ant, by  his  counsel,  then  and  there  assented,  waiving  all 
exceptions  to  such  separation,  on  the  ground  of  irregularity, 
if  the  practice  should  be  deemed  irregular;  and  thereupon 
the  court  directed  and  instructed  the  jury  that  if  they  should 
agree  upon  their  verdict  before  the  assembling  of  the  court 
upon  the  following  day,  they  might  sign  and  seal  the  same, 
and  separate  if  they  chose,  and  return  with  their  verdict 
sealed,  into  court,  upon  the  assembling  thereof  upon  the  fol- 
lowing day;  and  thereupon  the  jury  retired  to  consider  of 
their  verdict. 
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And  afterwards,  to  wit,  on  the  25th  day  of  January,  A.  1). 
1862,  the  day  following  the  day  on  which  said  cause  wras 
given  to  the  jury,  they  returned  into  court,  having  agreed 
upon  their  verdict,  and  (having  separated  before  the  assem- 
bling of  the  court  on  that  day,)  rendered  their  verdict  sealed 
to  the  court,  wherein  and  whereby  they  found  the  said  defend- 
ant guilty  in  manner  and  form  as  charged  in  said  indictment, 
and  fixed  his  term  of  imprisonment  in  the  penitentiary  at 
three  years,  which  said  verdict  was,  in  the  presence  of  the 
jury,  of  the  defendant,  and  his  counsel,  without  any  objection, 
then  and  there  taken,  opened,  and  read  and  recorded  by  the 
clerk. 

And  thereupon,  on  a  subsequent  day  of  the  term,  before 
any  judgment  was  entered  on  said  verdict,  the  said  defendant, 
by  his  counsel,  moved  the  court  to  set  aside  the  verdict  of  the 
jury,  and  for  a  new  trial  in  said  cause,  upon  the  grounds  and 
for  the  reasons  following,  viz. : 

1.  The  court  erred  in  giving  the  instructions  for  the  People 
asked  for  by  the  said  State's  attorney,  and  each  and  every  of 
them. 

2.  The  court  erred  in  refusing  to  give  the  first  instruction 
asked  for  by  the  defendant. 

3.  The  court  erred  in  modifying  the  second,  third,  fifth  and 
sixth  instructions  asked  for  by  the  defendant. 

4.  Tne  court  erred  in  allowing  the  jury  to  seal  their  ver- 
dict and  separate,  before  the  same  was  returned  into  court. 

5.  The  verdict  was  contrary  to  law  and  against  the  evi- 
dence, and  should  have  been  for  the  defendant 

And  afterwards,  to  wit,  on  the  30th  day  of  January,  A.  I). 
1862,  the  said  defendant,  by  his  counsel,  filed  in  said  court, 
the  affidavit  of  one  Addison  Weeks,  one  of  the  jurymen  who 
tried  said  cause,  and  further  moved  the  court  to  set  aside  the 
verdict  of  the  jury,  and  for  a  new  trial  in  said  cause,  upon 
the  facts  and  circumstances  stated  and  set  forth  in  said  affida- 
vit; which  affidavit  is  in  the  words  and  figures  following, 
to  wit: 
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'STATE  OF  ILLINOIS, 

COOK  COUNTY. 

CIRCUIT  COURT  OF  COOK  COUNTY, 
Of  the  January  Term,  A.  D.  1862. 
'The  People  op  the  State  op  Illinois, 


vs. 
Michael  Reins. 

"Addison  Weeks,  being  duly  sworn,  says  he  was  one  of  the 
jurors  by  whom  the  above  cause  was  tried,  at  the  present 
term  of  this  court.  That  after  the  said  jury  had  retired  to 
consider  their  verdict  therein,  and  before  the  jury  separated, 
one  of  the  said  jurors  stated  to  this  affiant,  that  the  officer  in 
charge  of  the  jury  had  just  stated  to  him  a  remark  made  by 
the  prisoner  in  the  course  of  the  trial  of  said  cause,  to  the 
effect  that  he  (said  prisoner),  if  he  got  out  of  this  trouble, 
would  "fix"  the  widow  of  the  deceased,  Kaine,  who  was  a 
witness  on  said  trial;  and  the  said  juror  further  stated  to  this 
affiant,  that  he  objected  to  a  verdict  for  three  years  on  account 
of  said  statement  of  said  officer. 

"This  affiant  further  says,  that  he  then  spoke  to  the  officer, 
cautioning  him  against  making  any  further  statements  to  the 
jurors,  and  he  replied  that  he  had  made  the  remark  without 
thinking,  and  that  he  would  speak  to  the  juror  again,  and  tell 
him  not  to  say  anything  about  the  matter  to  the  others. 

"The  sheriff  repeated  to  this  affiant  the  remark  of  the  pris- 
oner above  stated. 

ADDISON  WEEKS." 
"Subscribed  and  sworn  to  before  me  this  ) 

30  th  day  of  January,  A.  D.,  1862.  J 

Wm.  L.  Church,  Clerk." 

And  afterwards,  to  wit,  on  the  1st  day  of  February,  A.  D. 
1862,  the  court,  the  State's  attorney  objecting  to  the  introduc- 
tion of  said  affidavit,  refused  to  hear  the  same  read,  or  to 
consider  the  same,  and  rejected  said  affidavit  of  said  Weeks. 
and  overruled  the  motion  of  said  defendant  for  a  new  trial, 
and  refused  to  set  aside  the  verdict  of  the  jury. 

To  which  said  several  decisions  of  the  said  court,  the  said 
defendant,  by  his  counsel,  then  and  there  excepted. 
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And  thereupon,  the  said  defendant,  by  his  counsel,  moved 
that  judgment  in  said  cause  be  arrested,  upon  the  grounds, 
and  for  the  reasons,  among  others,  that  the  jury  had  been 
allowed  to  seal  their  verdict,  and  separate  before  the  same 
was  returned  into  court;  which  motion  the  court  then  and 
there  overruled,  and  refused  to  arrest  the  judgment  in  said 
cause. 

To  which  decisions  and  rulings  of  the  court,  the  defendant, 
by  his  counsel,  then  and  there  excepted. 

The  plaintiff  assigns  for  error  the  following; 

The  court  permitted  improper  evidence  to  be  given  to  the 
jury  on  behalf  of  the  People. 

The  court  erred  in  giving  the  instructions  for  and  in  behalt 
of  the  People. 

The  court  erred  in  refusing  to  give  the  first  instruction  asked 
for  by  the  defendnnt. 

The  court  erred  in  modifying  the  second,  third,  fifth,  and 
sixth  instructions  asked  for  by  the  defendant. 

The  court  erred  in  refusing  to  hear  read  and  to  consider 
the  affidavit  of  Weeks  as  to  improper  conduct  of  the  officer 
in  charge  of  the  jury. 

The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial. 

The  court  erred  in  overruling  defendant's  motion  in  arrest 
of  judgment. 

The  verdict  is  against  the  evidence,  and  the  judgment  is 
contrary  to  law,  and  should  have  been  for  the  defendant. 

The  court  erred  in  instructing  and  permitting  the  jury  to 
seal  their  verdict,  and  separate  before  the  same  was  rendered. 

Walker  &  Hamilton,  for  Plaintiff  in  Error.' 

I.  The  court  below,  in  this  case,  instructed  the  jury  u  by 
consent  of  parties  "  to  seal  their  verdict  and  separate,  and 
meet  the  court  the  following  day,  when  their  verdict  should 
be  opened  and  entered  of  record. 

This  was  done,  and  we  think  it  error. 

The  189th  .section  of  the  criminal  code,  after  providing  that 
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an  officer  shall  be  sworn  to  attend  the  jury,  etc.,  proceeds 
in  these  words,  viz. : 

"Provided,  however,  That  in  any  cases  of  misdemeanor 
only,  if  the  prosecutor  for  the  People,  and  the  person  on  trial, 
by  himself  or  counsel,  shall  agree,  which  agreement  shall  be 
entered  upon  the  minutes  of  the  court,  to  dispense  with  the 
attendance  of  an  officer  upon  the  jury,  or  that  the  jury,  when 
they  have  agreed  upon  their  verdict,  may  write  and  seal  the 
same,  and  after  delivering  the  same  to  the  clerk,  may  separate, 
it  shall  be  lawful  for  the  court  to  carry  into  effect  any  such 
agreement,  and  receive  any  such  verdict  so  delivered  to  the 
clerk,  as  the  lawful  verdict  of  any  such  jury."  Now,  "  It  is  a 
rule  in  the  construction  of  statutes,  that  the  expression  of  one 
thing  is  the  exclusion  of  another."  See  Sammis  v.  Clark  et 
al.,  13  111.  546. 

The  permission  given  by  the  express  terms  of  the  statute  to 
the  practice  in  "  cases  of  misdemeanor  only,"  by  necessary 
implication  prohibits  it  in  all  cases  not  included  under  the 
head  of  misdemeanors.  But,  it  is  said  that  the  prisoner's 
assent  to  the  proposition,  when  made  by  the  State's  attorney, 
waived  his  right  to  object  to  it  afterwards.  How  could  he 
withhold  his  assent?  He  was  in  court  against  his  will,  stand- 
ing on  all  his  rights, — in  presence  of  the  jury,  who  might 
acquit,  or  send  him  to  the  penitentiary  for  life, — it  was  late  in 
the  afternoon,  and  the  court  was  about  to  adjourn  for  the  day, 
and  the  jury  must  be  kept  together  all  night,  unless  he 
assented  to  the  proposition, — his  assent  to  it  might  impress  the 
jury  favorably  for  him,  and  the  withholding  of  it  might  insure 
his  conviction.  He  was  forced  to  assent,  and  for  that  reason, 
if  for  none  other,  it  was  void. 

The  reasoning  of  the  court  in  State  v.  Populus,  12  La 
Annual  R.  710,  is  applicable  in  all  its  force  to  this  case.  See 
also  Canoemi  v.  The  People,  18  N.  Y.  (4th  of  Smith)  R, 
128,  137. 

But  we  think  the  statute  conclusive  on  this  point. 

II.  We  think  the  court  erred  in  refusing  to  hear  read  the 
affidavit  of  the  juryman  Weeks.  It  will  be  admitted  that  the 
facts  stated  in  the  affidavit  are  sufficient  to  entitle  Beins  to  a 
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new  trial,  and  the  only  question  to  be  discussed  is,  Can  the 
affidavit  of  a  juror  to  other  facts  than  the  misconduct  of  the 
jury,  be  admitted  to  impeach  his  verdict  in  a  criminal  case? 

We  are  not  aware  that  this  precise  point  has  been  decided 
by  this  court.  In  case  of  Sawyer  v.  Stevenson,  Breese,  6 — a 
civil  case — this  court  decided  that  the  affidavit  of  a  juror  as 
to  the  misconduct  of  the  jury,  might  be  received  to  impeach 
the  verdict;  and  that  case  has  not  been  overruled. 

The  facts  stated  in  Weeks'  affidavit  could  not  have  been 
proved  by  any  one  else  except  the  jurors  and  the  officer;  of 
course,  the  officer  would  not  voluntarily  swear  to  them,  and 
he  could  not  be  compelled  to,  because  he  would  thereby  crim- 
inate himself.     See  sec.  190,  Crim.  Code. 

III.  Section  32,  of  our  criminal  code,  defines  justifiable 
homicide  to  be  "  the  killing  of  a  human  being  in  necessary 
self-defense,  or  in  the  defense  of  habitation,  property  or  per- 
son, against  one  who  manifestly  intends,  or  endeavors  by 
violence  or  suprise,  to  commit  a  known  felony,  such  as  murder, 
rape,  robbery,  burglarly,  and  the  like,  upon  their  person  or 
property,  or  against  any  person  or  persons  who  manifestly 
intend  and  endeavor  in  a  violent,  riotous  or  tumultuous  man- 
ner, to  enter  the  habitation  of  another,  for  the  purpose  of 
assaulting  or  offering  personal  violence  to  any  person  dwelling 
or  being  therein." 

If  this  section  of  the  statute  is  law,  then  the  first  instruction 
asked  for  by  Reins  should  have  been  given  by  the  court 
below,  and  its  refusal  to  give  it,  is  error  sufficient  to  reverse 
the  judgment  in  this  case. 

IV.  The  second  instruction  given  for  the  People,  assumes 
that  if  the  wounds  which  caused  Kaine's  death  were  inflicted 
with  a  "  knife,  or  some  similar  weapon,"  the  defendant  was 
the  party  who  made  use  of  the  knife  or  weapon. 

The  last  clause  is  in  these  words:  "also  the  manner  in 
which  the  knife  was  used  b}^  the  defendant,  if  the  jury 
believe,  from  the  evidence,  that  a  knife  or  some  similar 
weapon  was  used."  Now  there  was  really  no  proof  in  the 
case  that  Reins  used  any  weapon  at  all,  or  ever  inflicted  the 
wounds  upon  Kaine.     Dr.   Hall  testified  (under  the  objection 
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of  the  defendant)  that  such  an  instrument  (knife)  as  the  one 
shown  him  might  have  produced  the  wounds;  but  there  was 
no  evidence  that  the  knife  shown  Dr.  Hall,  belonged  to  Reins, 
or  that  he  ever  saw  it  before,  or  that  it  was  ever  in  his 
possession;  no  knife  was  seen  by  any  one  at  the  time  or 
during  the  fray,  either  in  Reins'  hands  or  about  the  premises. 

The  witness  Foley  was  present  all  the  time  during  the  last 
struggle,  when  the  wounds  upon  Kaine  must  have  been 
inflicted ;  she  was  the  only  person  present  besides  Kaine  and 
Reins,  and  was  evidently  inimical  to  Kaine  and  friendly  to 
Reins;  might  she  not  have  inflicted  the  wounds?  But  the 
consideration  of  this  question  was  entirely  withdrawn  from 
the  jury,  and  they  were  instructed  that  if  any  knife  or  similar 
weapon  was  used,  Reins  used  it.  That  instruction  also  con- 
travenes another  equally  important  and  decisive  principle  of 
law  laid  down  by  this  court,  in  Campbell  v.  The  People,  16 
III  20,  where  the  court  make  use  of  the  following  language: 
"Although  it  may  be  positively  proved  that  one  of  two  or 
more  persons  committed  a  crime,  yet  it  is  uncertain  which 
is  the  guilty  party,  all  must  be  acquitted." 

V.  The  court  below,  in  the  first  and  fourth  instructions 
for  the  People,  and  in  its  modifications  of  the  second,  third, 
and  fifth  instructions  asked  for  by  the  defendant,  seems  to 
have  ignored  the  alternative  provided  for  in  section  34  of 
the  criminal  cod-%  which  is  in  these  words :  "  And  it  must 
appear  also,  that  the  person  killed  was  the  assailant,  or  that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  was  given."  If 
the  other  conditions  provided  for  by  the  statute  existed,  viz., 
fear  of  loss  of  life,  or  great  bodily  harm,  etc.,  then  if  the 
party  killed  was  the  assailant,  or  if,  on  the  other  hand,  the 
slayer  was  the  first  assailant,  but  before  the  mortal  blow  was 
given,  really  and  in  good  faith  endeavored  to  decline  any  fur- 
ther struggle,—  in  either  case,  the  killing  would  be  justifiable. 

In  the  case  at  bar,  Kaine  was  the  first  assailant,  yet  the 
court  below  seemed  to  have  lost  sight  of  this  fact  as  well  as 
the  statute,  and  virtually  charged  the  jury  that  even  if  Kaine 
was  the  first  assailant,  yet  if  Reins,  after  being  thus  assailed, 
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willingly  defended  himself,  and  did  not  really  in  good  faith 
seek  to  decline  any  further  struggle  before  the  mortal  blow 
was  given,  they  must  convict  him.  This  is  neither  law  nor 
common  sense.  See  State  v.  Ingold,  4  Jones  N.  C.  R.  216. 
Also  24  111.  241. 

VI.  The  court  ought  not  to  enlarge  the  terms  of  the 
statute;  they  are  sufficiently  broad  without  any  judicial 
stretching.  The  terms  made  use  of  in  the  statute  are,  that  a 
person  under  certain  circumstances,  in  order  to  "  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily  harm,"  may  be 
justified  in  killing  his  antagonist.  Now,  the  court  below,  in 
the  last  clause  of  the  fourth  instruction  given  for  the  People, 
made  use  of  the  following  language;  "  The  threatened  danger 
to  the  person  must  be  so  great  as  to  create  a  reasonable  belief 
in  the  mind  of  the  person  assaulted,  of  imminent  peril  to  life, 
or  the  most  serious  bodily  harm.  Not  "  great  bodily  harm," 
bnt  the  "  most  serious."  The  most  serious  bodily  harm  would 
of  necessity  result  in  death,  but  a  man  might  receive  great 
bodily  harm  and  yet  live  out  his  allotted  time  unmanned. 
The  jury  must  have  drawn  from  this  instruction  the  conclu- 
sion that  unless  Reins  believed  that  if  he  did  not  kill  Kaine, 
then  Kaine  would  kill  him,  he-  was  guilty  of  manslaughter. 
This  is  not  the  law. 

For  these  reasons,  we  think  the  judgment  of  the  court 
below  should  be  reversed. 

Jas.  Knox,  for  The  People. 

Breese,  J.  This  was  an  indictment  for  manslaughter,  and 
a  verdict  of  guilty.  A  motion  for  a  new  trial  was  overruled, 
and  exceptions  taken,  and  the  record  brought  here  by  writ  of 
error. 

The  plaintiff  in  error  makes  these  points : 

That  it  was  error  to  instruct  the  jury  by  consent  of  parties 
to  seal  their  verdict  and  separate,  and  meet  the  court  the  fol- 
lowing day,  when  their  verdict  would  be  opened  and  entered 
of  record ; 

In  refusing  to  hear  the  affidavit  of  Addison  Weeks,  one  of 
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the  jurymen,  in  support  of  the  motion  to  set  aside  the  verdict, 
and  for  a  new  trial ; 

In  refusing  the  first  instruction  asked  by  the  defendant,  and 
in  modifying  the  second,  third  and  fifth  instructions  asked  by 
him. 

The  first  point  assumes  the  offense  was  not  a  misdemeanor, 
and  therefore  not  within  section  189  of  the  criminal  code. 
That  section,  after  providing  that  an  officer  shall  be  sworn 
to  attend  the  jury,  proceeds  as  follows:  "Provided,  however. 
That  in  any  cases  of  misdemeanor  only,  if  the  prosecutor  for 
the  People,  and  the  person  on  trial,  by  himself  or  counsel, 
shall  agree,  which  agreement  shall  be  entered  upon  the 
minutes  of  the  court,  to  dispense  with  the  attendance  of  an 
officer  upon  the  jury,  or  that  the  jury,  when  they  have  agreed 
upon  their  verdict,  may  write  and  seal  the  same,  and  after 
delivering  the  same  to  the  clerk,  may  separate,  it  shall  be 
lawful  for  the  court  to  carry  into  effect  any  such  agreement, 
and  receive  any  such  verdict  so  delivered  to  the  clerk,  as  the 
lawful  verdict  of  any  such  jury."     (Scates'  Comp.  408.) 

By  the  common  law,  in  all  cases,  civil  and  criminal,  it  was 
required  that  a  bailiff  should  be  sworn  to  attend  the  jury,  and 
keep  them  together  without  meat  or  drink,  fire  or  candle,  until 
they  had  agreed  on  their  verdict. 

If  they  did  not  agree  before  the  departure  of  the  judge  into 
another  county,  the  sheriff  was  required  to  send  them  along 
in  carts,  and  the  judge  took  and  recorded  the  verdict,  in  the 
foreign  county.     5  Bac.  Abr.,  title  "Juries,"  369. 

The  section  quoted  allows  the  jury  not  only  to  withdraw 
from  the  charge  of  an  officer,  but  to  seal  their  verdict  and 
separate  as  an  organized  jury. 

The  order  of  the  court,  in  111  is  case  was,  not  to  dispense 
with  the  attendance  of  an  officer,  seal  their  verdict  and 
separate  as  a  jury,  but  they  were  required  to  meet  the  court 
on  the  following  day,  when  their  verdict  would  be  opened, 
and  entered  of  record,  thereby  keeping  the  body  in  existence 
under  the  charge  of  an  officer,  and  the  verdict  in  their  own 
control.  In  the  one  case  under  the  statute,  the  jury  would 
b^  functus  officio/  in  this  case,  still  existing.      It  is  enjoined 
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on  the  jury,  by  the  terms  of  the  order  of  court,  that  after 
sealing  their  verdict  and  separating  for  the  night,  they  should 
meet  the  court  on  the  next  morning,  and  deliver  their  verdict 
in  due  form  in  open  court.  Being  so,  the  accused  could,  by 
no  possibility,  lose  any  advantage,  or  be  deprived  of  the 
privilege  of  examining  the  jury  by  the  poll,  which  the  law 
gave  him.  This  is  really  the  only  reason  why  a  jury,  in  any 
case,  should  deliver  the  verdict  into  court,  so  that  they  may 
be  polled,  and  disagree  if  they  desire  so  to  do,  or  if  the 
verdict  is  informal,  that  it  may  be  put  in  form  in  their  presence. 

The  question  then  arises,  independent  of  any  statute  on  the 
subject,  when  parties  in  a  case,  not  capital,  consent  to  such 
proceedings  as  are  here  shown,  is  the  verdict  vitiated? 

We  cannot,  seriously,  discuss  such  a  position;  It  is  too  plain 
for  argument.  We  know  of  no  ruling  against  it,  except  in  the 
case  of  The  State  v.  Populus,  12  Lou.  An.  R.  710,  referred  to 
by  the  counsel  for  the  plaintiff  in  error.  That  case  holds,  that 
in  all  criminal  cases,  the  separation  of  the  jury,  though  by 
leave  of  the  court,  and  with  the  consent  of  the  accused  and 
his  counsel,  will  vitiate  the  verdict,  if  such  separation  takes 
place  after  tne  evidence  has  been-  closed,  and  the  charge  of  the 
court  given,  and  before  the  verdict  is  rendered.  We  under- 
stand the  whole  current  of  authority  to  run  the  other  way. 

In  capital  cases  even,  where  life  is  at  stake,  the  separation 
of  a  jury,  without  consent,  is  not  of  itself  error,  and  ground 
for  a  new  trial.  Something  more  must  be  shown.  It  must 
be  shown  that  the  accused  might  have  been  prejudiced  by  it 
— that  the  jurors,  or  some  one  of  them,  might  have  been 
tampered  with,  or  improperly  influenced,  or  some  means 
exerted  over  them,  in  consequence  of  their  separating,  so  as 
to  influence  their  verdict.  MeKinne  v.  The  People,  2  Gil  in. 
553;  The  People  v.  Douglass,  4  Cowen  (K  Y.)  26;  The  State 
v.  Babcock,  1  Conn.  401.     These  were  all  capital  cases. 

The  People  v.  Raw  son,  7  Wendell,  423.  In  this  «ase, 
which  was  an  indictment  for  murder,  also,  the  court,  in  com- 
menting on  the  various  decisions  on  this  point  in  civil  cases, 
say  the  doctrine  is  the  same  in  criminal  and  even  capital 
cases,  referring  to  the  case  of  The  People  v.  Douglass.  In 
18— 30th  III. 
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cases  less  than  capital,  in  misdemeanors,  and  in  all  civil  cases, 
the  doctrine  is  too  well  established  to  be  questioned.  The 
King  v.  Wool/,  18  Eng.  C.  L.  117;  2  Blackford,  114;  2  Car- 
ter (Ind.)  435;  11  Ohio,  471;  2  Strobhart  (S.  C )  178;  2 
Eichardson  (S.  C.)  119;  12  Pick.  496;  5  Hill  (N.Y.)  32; 
21  Mo.  461;   State  v.  Weber,  22  id.  324. 

The  cases  cited  were  cases  where  no  consent  was  ^iven.  For 
much  stronger  reasons,  then,  where  consent  has  been  given, 
and  entered  of  record,  and  the  party  deprived  of  no  right, 
he  should  be  bound  by  his  agreement,  and  the  proceedings 
held  regular. 

The  record  recites,  "as  the  jury  were  about  to  retire  to  con- 
sider of  their  verdict,  it  was  suggested  by  the  prosecuting 
attorney,  as  it  was  late  in  the  day,  the  jury  had  better  be 
allowed  to  seal  their  verdict,  if  they  should  agree  before  the 
court  met  on  the  following  day,  and  disperse,  and  return  their 
sealed  verdict  into  court  on  the  following  day;  to  which  prop- 
osition, the  defendant,  by  his  counsel,  assented,  waiving  all 
exceptions  to  such  separation  on  the  ground  of  irregularity,  if 
the  practice  should  be  held  irregular."  We  are  clear  in  our 
opinion,  that  the  verdict  is  not  vitiated  by  this  action  of  the 
court.  ~No  other  rule  could  be  adopted  consistent  with  a 
proper,  honest,  and  efficient  administration  of  the  law. 
Where  consent  has  been  given,  and  even  without  it,  and  it  is 
not  shown  improper  influences  have  been  exerted  upon  the 
jury  during  their  separation,  and  no  ground  afforded  for  the 
suspicion  of  any  such  influences,  it  would  be  but  trifling  with 
the  administration  of  the  criminal  law,  to  listen  and  give 
weight  to  the  objection.  The  statute  has  nothing  to  do  with 
this  case. 

The  refusal  of  the  court  to  hear  the  affidavit  of  Addison 
Weeks,  one  of  the  jurors,  was  correct.  Affidavits  cannot  be 
read  to  impeach  the  verdict  of  a  jury.  The  juror  should  have 
declined  to  hear  the  remark  of  the  sheriff.  The  officer  might 
be  fined  for  his  improper  conduct,  but  it  could  not  vitiate  the 
verdict. 

As  to  the  instructions,  we  are  of  opinion,  a  portion  of  the 
second,  asked  for  by  the  People,  was  improper,  as  there  was  no 
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evidence  that  the  defendant  had  a  knife.  It  was  wrong  then, 
for  the  court  to  insert  in  this  instruction,  the  words,  "  also  the 
manner  in  which  the  knife  was  used  by  the  defendant,"  thereby 
telling  the  jury  the  defendant  had  used  a  knife.  A  portion 
of  the  fourth  instruction  given  for  the  People,  is  also  objec- 
tionable. The  charge  was  manslaughter,  and  the  defense  was 
justification.  The  words  of  the  statute  are,  in  substance,  that 
a  person  indicted  for  this  oifense,  may  prove  that,  in  order  to 
save  his  own  life,  or  to  prevent  his  receiving  "  great  bodily 
harm,"  he  may  kill  his  antagonist.  "  Great  bodily  harm  " 
falls  far  short  of  the  most  serious  bodily  harm;  the  one  may 
endanger  life,  the  other  not. 

The  first  instruction  asked  by  the  defendant  should  have 
been  given. 

Section  thirty-two  of  our  criminal  code  defines  justifiable 
homicide  to  be  "  the  killing  of  a  human  being  in  necessary  self- 
defense,  or  in  the  defense  of  habitation,  property  or  person, 
against  one  who  manifestly  intends,  or  endeavors  by  violence 
or  surprise,  to  commit  a  known  felony,  such  as  murder,  rape, 
robbery,  burglary,  and  the  like,  either  upon  person  or  prop- 
erty, or  against  any  person  or  persons  who  manifestly  intend 
and  endeavor  in  a  violent,  riotous,  or  tumultuous  manner,  to 
enter  the  habitation  of  another,  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person,  dwelling  or  being 
therein." 

We  perceive  no  error  in  the  modification  of  other  instruc- 
tions, except  that  the  word  "  may,"  at  the  close  of  the  third 
instruction,  should  be  "  shall."  It  is  the  right  of  the  accused, 
under  a  well  founded  doubt  of  his  guilt,  to  have  a  verdict  of 
acquittal;  the  jury  have  no  discretion  about  it.  For  the  rea- 
sons given,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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Franklin  Starr,  and  Augustus  Starr,  Appellants, 
v.  Roll  in  Richmond,  Appellee. 

APPEAL  FROM  MADISON. 

Where  a  creditor  receives  money  before  it  is  due,  on  a  demand  drawing 
interest,  such  payment,  in  the  absence  of  all  agreement  to  the  contrary, 
should  be  applied  to  the  extinguishment  of  the  principal. 

The  rule  is  different  after  both  the  principal  and  interest  become  due. 

This  suit  was  instituted  by  the  appellee  against  the  appel- 
lants and  Kate  Starr,  wife  of  said  Augustus,  by  bill  to 
foreclose  a  mortgage. 

The  bill  is  in  the  usual  form,  and  process  was  issued,  and 
defendants  brought  into  court  to  May  term,  1862. 

At  the  May  term,  1862,  default  of  the  appellants  was  taken, 
and  bill  exhibited,  and  note  referred  to  the  master  to  compute 
amount  due  on  same. 

On  the  27th  of  May,  the  master  made  his  report  of  amount 
due  as  follows: 

Principal  of  note,       - $4,000  00 

Interest  at  ten  per  cent,  from  Aug.  1,  1855,  to  10th,  Nov.  1857,  -        509  86 

$4,509  86 
Payment  Nov.  10,  1857,        -        - 2,091  16 

$2,418  70 
Interest  from  Nov.  10,  1857,  to  May  27, 1862,  at  10  per  cent.,    -      1,099  83 


Amt.  due  complainant  on  said  note  and  security  of  said  mortgage,  $3,5 18  52 
To  which  report  the  appellants  excepted,  for  the  reason  that 
the  master  had  mistaken  the  law  as  to  the  mode  of  computa- 
tion of  said  interest. 

The  note  and  indorsements  are  made  a  part  of  the  record 
by  bill  of  exceptions  as  follows  : 

$4,000.  >  Ills.,  Madison  county,  Aug.  1,  1856. 

Four  years  after  date  we  jointly  and  severally  promise  to  pay  to  the 
order  of  E.  S.  Hull,  four  thousand  dollars,  for  value  received,  with  inter- 
est at  ten  per  cent,  per  annum  until  paid. 

(Signed)  FRANK  STARR. 

AUGUSTUS  STARR. 
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Indorsed : 

Pay  to  the  order  of  Dr.  M.  P.  Breckinridge. 

E.  S.  HULL. 

Alton,  November  10th,  1857. 
Received  on  the  within  note  two  thousand  and  ninety-one  and  sixteen 
one  hundredths  dollars  (2,091  16-100.) 
Pay  to  the  order  of  S.  Tomlinson. 

M.  P.  BRECKINRIDGE. 
Pay  to  the  order  of  Rolin  Richmond. 

S.  TOMLINSON. 

The  defendants  insisted  that  the  mode  of  computing  said 
interest  should  have  been  as  follows: 

Calculation  on  the  sum  of  $4,000  to  day  of  payment,    -        -        $4,000  00 
From  August  1, 1856,  to  November  10,  1857,  at  10  per  cent.,    -  509  86 

Then  deducting  payment  from  the  principal  sum,        -        -        -    4,000  00 
Payment  November  10, 1857, 2,091  16 

Leaving  balance, $1,908  84 

Interest  on  balance  from  10th  November,  1857,  to  27th  May,  1862, 
time  of  report, 867  98 

Amounting  to  the  sum  of $2,776  82 

Add  interest  accrued  before  payment, 509  86 

Leaving  balance  due  of $3,286  68 

Being  an  error  of 231  84 

Which  errors  the  defendants  prayed  the  court  to  correct,  or 
refer  the  same  to  the  master  for  true  computation  according  to 
law. 

The  court  overruled  the  exception,  to  which  defendants  ex- 
cepted, and  the  court  gave  a  decree  for  complainant  for  the 
sum  of  $3,518.52,  and  that  the  defendants  be  foreclosed,  etc. 

The  errors  assigned  are  as  follows : 

The  court  erred  in  overruling  the  exception  to  the  master's 
report. 

The  court  erred  in  approving  the  master's  report. 

The  court  erred  in  entering  a  decree  against  the  appellants 
to  pay  the  said  $3,518.52,  or  stand  foreclosed. 

And  they  pray  that  the  decree  be  reversed,  etc. 

Seth  T.  Sawyer,  for  Appellants. 

The  only  question  presented  in  this  case  is  as  to  the  correct- 
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ness  of  the  manner  of  computing  the  interest  on  the  note  and 
mortgage  set  out  in  the  record. 

The  payment  being  made  upon  the  note  long  before  the 
note  or  any  of  the  interest  became  due,  the  presumption 
is,  that  it  was  paid  upon  the  principal,  as  that,  was  bearing 
interest. 

The  rule  laid  down  by  Chief  Justice  McKean  was,  "The 
rule  of  computing  interest  must  be  such  that  the  interest  of 
money  paid  before  the  time  must  be  deducted  from  the 
interest  of  the  whole  sum  due  at  the  time  appointed  by  the 
instrument  for  making  payment.  Tracy  v.  Wycoff,  1  Dall. 
124;  Kessam  <&  Hazard,  Ex>rs,  v.  Burrall,  Kirby,  326 ;  Dean 
v.  Williams,  17  Mass.  417 ;  Connecticut  v.  Jackson,  1  Johns. 
Ch.  13 — 18;  Meredith  v.  Banks,  1  Halstead,  408;  Williams 
et  al.  v.  Hoghtlington  dh  Revier,  3  Cow.  86. 

In  this  last  case,  a  note  by  Judge  Thompson  lays  down  the 
rule,  and  refers  to  the  rules  adopted  in  several  States. 

Davis,  for  Appellee. 

Walker,  J.  When  the  payment  in  controversy  was  made, 
neither  principal  nor  interest  of  the  debt  was  due.  Nor  did 
the  maker  of  the  note  exercise  his  right  to  appropriate  it  to 
either.  The  holder  also  failed,  when  he  indorsed  the  payment 
on  the  instrument,  to  specify  whether  it  was  to  apply  on  the 
one  or  the  other.  In  the  absence  of  any  positive  proof,  or  any- 
thing specific,  it  leaves  the  intended  application  to  inference, 
or  the  law  to  make  it. 

The  holder  of  the  note  was  not  bound  to  receive  a  partial 
payment  on  the  debt,  nor  was  the  maker  then  bound  to  pay 
any  portion  of  the  note.  It  was  both  voluntarily  made  and 
received  by  the  parties,  independent  of  any  legal  obligation. 
The  use  of  the  money  was  doubtless  worth  to  either  of  them 
the  interest  the  note  was  drawing.  If  it  had  not  been  to  the 
holder,  he  would  not  have  been  willing  to  receive  it  until  it 
was  due.  Nor  can  it  be  inferred,  that  the  maker  would  be 
inclined  to  pay  a  debt  not  due,  drawing  no  interest,  in  prefer- 
ence to  one  that  was.  It  would  seem  the  rule,  that  of  two 
debts  due,  one  drawing  interest  and  the  other  not,  when  the 
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law  lias  to  make  the  application,  that  it  must  be  applied  to 
that  which  draws  no  interest,  cannot  be  applied  in  this  class  of 
cases. 

It  appears  to  be  more  equitable  and  just,  that  when  the 
holder  receives  money  before  it  is  due,  on  a  demand  drawing 
interest,  that  it  should  be  applied,  in  the  absence  of  an  agree- 
ment to  the  contrary,  to  the  principal.  Otherwise,  by  loaning 
the  sum  thus  received,  he  would,  in  effect,  compound  the  in- 
terest, or  have  placed  at  interest  before  its  maturity,  a  larger 
sum  than  his  original  claim.  In  other  words,  he  would  receive 
interest  on  the  maker's  money  as  well  as  his  own.  After  the 
principal  and  interest  both  became  due,  it  would  be  otherwise. 
The  court  below,  we  think,  erred  in  applying  any  portion  ot 
the  payment  made  before  the  maturity  of  the  note,  to  the  ex- 
tinguishment of  interest,  but  should  have  appropriated  the 
whole  of  the  payment  to  the  principal.  The  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Henry   R    Dickenson,    Appellant,    v.   James    W. 
Breeden,  Appellee. 

APPEAL  FROM  HANCOCK. 

The  court  will  take  judicial  notice  of  the  acts  of  Congress,  for  the  survey 
of  lands  in  this  State;  also,  of  the  dedication  of  a  portion,  for  bounties 
to  soldiers  of  the  war  of  1812;  also  of  the  subdivision  of  the  State  into 
counties.  Hence  a  description  of  land,  designating  it  as  "a  tract  situ- 
ated, etc.,  in  the  county  of  Hancock,  in  the  State  of  Illinois,  containing 
one  hundred  and  sixty  acres,  be  the  same  more  or  less,being  north-west  26 
north  5,  west  8,  of  the  bounty  lands,  and  being  the  same  quarter  section, 
patented  by  the  United  States  to  Edward  Crow,  a  soldier  in  the  late  war,' 
is  a  tract  in  Township  5  north  Range  8  west  of  the  fourth  principal  merid- 
ian,  and  if  there  were  any  ambiguity  in  the  above  description,  resort  might 
be  had  to  the  patent  to  Crow,  and  to  the  deeds  from  him  and  his  grantee. 

Where  a  purchaser  of  land  has  actual  notice  that  the  property  has  been 
previously  sold  to  a  different  person,  the  deed  to  the  latter,  though  last 
on  record,  will  take  precedence  of  the  deed  to  the  former. 

Any  deed  purporting  on  its  face  to  convey  title,  no  matter  on  what 
it  may  be  founded,  is  "color  of  title." 
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The  deed,  itself,  purports  "good  faith,"  unless  facts  and  circumstances 
attending  its  execution,  show  that  the  party  accepting  it  had  no  faith 
or  confidence  in  it. 

The  rule  in  relation  to  notice  of  title  in  another  party,  or  notice  sufficient 
to  put  a  purchaser  on  inquiry,  has  no  application  to  a  claim  arising,  un- 
der the  statute,  from  the  payment  of  taxes,  under  claim  and  color  of  title. 

The  payment  of  taxes  in  February,  1848,  for  the  taxes  of  1846  and  1847, 
and  thence  continuing  yearly  till  a  payment  in  April,  1854,  for  the  tax 
of  1853,  is  not  sufficient  to  create  a  bar  under  the  ninth  section  of  the 
statute  entitled  Conveyances. 

The  payment  of  taxes  for  seven  years  must  be  complete  under  either  the 
eighth  section  alone,  or  under  the  ninth  section  of  the  statute  of  con- 
veyances, in  order  to  establish  a  bar.  The  two  sections  cannot  be  blended. 

Dawley  v.  VanCourt,  supra,  considered  and  modified. 

This  was  an  action  of  ejectment,  instituted  in  the  Circuit 
Court  of  Hancock  county,  1859,  to  recover  the  north-west 
quarter  of  Section  26,  Township  5  north,  Range  8  west,  of  the 
fourth  principal  meridian. 

On  the  trial  the  parties  waived  a  jury,  and  submitted  the 
case  to  the  court,  and  thereupon  the  defendant  admitted  that 
he  was  in  possession  of  the  premises  in  controversy,  at  the 
time  of  the  commencement  of  this  suit,  Mareh  7,  1859. 

To  sustain  the  issue  on  his  part,  the  plaintiif  then  read  in 
evidence  the  following  patent  and  deeds,  to  wit: 

A  patent  from  United  States  to  Edward  Crow,  dated  5th 
November,  1818,  for  premises  in  question,  and  in  due  form. 

Also,  deed  from  Edward  Crow  to  Benjamin  Hughes,  for 
same  premises,  dated  December  18,  1818,  and  recorded 
October  6,  1859,  and  in  due  form. 

Also,  deed  from  Benjamin  Hughes  to  James  I.  Dozier,  for 
same  premises,  dated  November  15,  1822,  and  recorded 
October  6,  1859. 

Also,  a  deed  from  James  I.  Dozier  to  Elisha  L.  Conant, 
dated  October  8,  1835,  and  recorded  September  10,  1836,  in 
office  of  recorder  of  deeds  of  Hancock  county,  Illinois,  in 
Book  B.  of  Deeds,  page  464,  as  follows,  to  wit: 

"  This  Indenture  of  Bargain  and  Sale,  Made  and  entered 
this  8th  day  of  October,  1835,  between  James  I.  Dozier  and 
E.  L.  Conant,  both  of  the  city  of  Louisville,  State   of  Ken- 
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tucky,  witnesseth :  that  the  said  Dozier  hath  this  day,  for  and 
in  consideration  of  the  sum  of  one  hundred  dollars,  to  him  in 
hand  paid  by  the  said  Conant,  granted,  bargained  and  sold, 
aliened  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  alien,  convey  and  confirm,  unto  the  said  Conant 
and  his  heirs,  a  certain  tract  or  parcel  of  land,  situate,  lying 
and  being  in  the  county  of  Hancock,  in  the  State  of  Illinois, 
containing  one  hundred  and  sixty  acres,  be  the  same  more  or 
less,  being  north-west  26,  north  5,  west  8,  of  the  bounty  lands, 
and  being  the  same  quarter  section  patented  by  the  United 
States  to  Edward  Crow,  a  soldier  in  the  late  war,  who  deeded 
the  same  to  the  said  Dozier,  to  have  and  to  hold  the  said  tract 
of  land,  together  with  all  the  privileges,  immunities,  the  rights 
and  appurtenances  thereunto  belonging,  to '  the  said  Conant 
and  his  heirs  forever.  And  the  said  James  L  Dozier,  for  him- 
self and  his  heirs,  doth  covenant  with  the  said  Conant  and 
his  heirs,  that  he  will,  and  his  heirs  shall,  warrant  to  the  said 
Conant  and  his  heirs,  and  forever  defend  to  him  and  them, 
the  title  to  the  said  before  described  tract  of  land,  to  his  and 
their  only  proper  use,  benefit  and  behoof,  against  the  claims 
of  all  and  every  person  or  persons  claiming  or  to  claim  the 
same.  In  witness  whereof,  the  said  James  I.  Dozier  hath 
hereunto  set   his  hand   and   affixed  his  seal  the  day  and  year 

hereinbefore  written. 

JAMES  L.  DOZTER.     [l.  s.]" 

Also,  deed  from  Elisha  L.  Conant  to  James  W.  Breeden  for 
same  premises,  dated  January  2,  1858,  and  recorded  May  14, 
1858,  and  in  due  form ;  which  was  all  the  evidence  in  chief 
on  the  part  of  plaintiff. 

To  sustain  issues  on  part  of  defense,  defendant  introduced 
in  evidence  the  following — (to  the  legal  effect  of  all  which 
said  evidence  the  plaintiff  objected) : 

1.  A  deed  from  Samuel  Crow,  Elizabeth  Crow,  Mary 
Louisa  Griffith,  and  John  Griffith,  to  Bryant  Bartlett  and 
Henry  K.  Dickenson,  for  the  said  land  in  question,  dated  May 
13,  1854,  and  recorded  June  10,  1854,  executed  and  acknowl- 
edged on  said  May  13, 1854,  in  the  county  of  Jefferson,  and 
State  of  Kentucky. 
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2.  Also,  a  deed  from  Bryant  Bartlett  to  Henry  R.  Dicken- 
son, for  the  premises  in  question,  dated  February  1,  1856,  and 
recorded  August  12,  1856. 

3.  Defendant  also  proved  that  said  Edward  Crow  died  in 
the  year  1832,  and  that  the  above  named  Samuel  Crow  and 
Mary  Louisa  Griffith  were  his  legitimate  and  only  children 
and  heirs-at-law,  and  that  the  said  Mary  Louisa  had  intermar- 
ried with  the  said  John-  Griffith  prior  to  the  13th  May,  1854. 

4.  Also,  a  deed  from  Stephen  B.  Munn  .to  Charles  F. 
Moulton  and  Russel  H.  Kevins,  for  the  premises  in  question, 
dated  December  7,  1835. 

5.  Also,  a  deed  from  Charles  F.  Moulton  and  Russel  H. 
Kevins,  to  .Robert  Schuyler,  Russel  H.  Kevins,  William 
Couch,  Abijah  Fisher,  and  David  Lee,  for  said  land,  dated  1st 
March,  1836,  as  joint  tenants,  and  not  as  tenants  in  common. 

6.  Also,  a  deed  from  Robert  Shuyler,  William  Couch,  and 
Abijah  Fisher,  to  William  Couch,  Abijah  Fisher  and  David 
H.  KFevins,  for  said  land,  dated  September  20,  1854. 

7.  Also  proved  by  Charles  A.  Savage,  that  the  said  Russel 
H.  K~evins,  and  David  Lee  died,  the  latter  named  in  January, 
1854,  and  the  former  in  October  or  November,  1853. 

8.  Also,  a  deed  from  William  Couch,  Abijah  Fisher,  and 
David  H.  Kevins,  to  Abijah  Fisher,  David  H.  Kevins  and 
Kathan  T.  Carryl,  for  said  land,  dated  October  4,  1854. 

9.  Also,  a  deed  from  Abijah  Fisher,  David  H.  Kevins, 
and  Kathan  T.  Carryl,  to  Henry  R.  Dickenson,  for  said  land, 
dated  September  26,  1856. 

10.  Also,  a  bond  for  a  deed  of  said  premises,  from  Wil- 
liam Couch,  Abijah  Fisher,  and  Robert  Schuyler,  to  Bryant 
T.  Scofield,  dated  April,  1854. 

11.  Also,  an  assignment,  of  said  bond,  by  said  Scofield,  to 
Bryant  Bartlett  and  Henry  R.  Dickenson,  dated  June  1,  1854. 

12.  It  wras  admitted  that  said  Bartlett  and  Dickenson  took 
possession  of  the  said  premises  in  June,  1854,  and  that  the 
defendant  has  been  in  possession  thereof  ever  since;  and  that 
before  that  time  the  said  premises  had  always  been  vacant. 

13.  Also,  receipts  for  taxes  of  1846  and  1847,  on  the  prem- 
ises, paid  by  Robert  Schuyler,  William  Couch,  Abijah  Fisher, 
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Rnssel  II.  Nevins  and  David  Lee,  both  dated  February  4, 
1818.  Also,  receipts  for  the  taxes  of  1848,  1849,  1850,  1851, 
1852  and  1853,  paid  by  the  same  parties,  the  last  receipt  dated 
April  24,  1854,  on  the  same  premises. 

14.  Also,  receipts  for  tax  on  the  same  premises  for  1854. 
dated  on  the  8th  of  February,  and  for  1855,  dated  on  the 
5th  December,  1855,  paid  by  said  Bartlett  and  Dickenson. 

15.  Also,  receipts  for  the  taxes  of  said  land,  for  the  year 
1856,  dated  December  22,  1856,  and  for  1857,  ^ted  29th 
January,  1858,  paid  by  the  said  Henry  R.  Dickenson. 

Declaration  was  served  7th  of  March,  1859. 

This  was  all  the  evidence  in  chief  on  the  part  of  the  de- 
fendant. * 

The  plaintiff,  to  the  rebut  the  evidence  on  the  part  of  the 
defendant,  introduced  the  following  evidence: 

1.  The  deposition  of  James  I.  Dozier,  taken  in  Louisville, 
Ky.,  where  he  has  resided  for  twenty-five  years,  as  was  testi- 
fied by  him  on  the  31st  of  May,  1859.  Said  witness  testified 
that  he  knew  Edward  Crow  and  Benjamin  Hughes  in  their 
lifetime,  and  formerly  lived  near  them  in  Shepherds ville, 
Ballitt  county,  Ky. ;  and  that  he  knew  Elisha  L.  Conant. 
Witness  formerly  sold  and  conveyed  the  land  in  controversy 
to  Conant  in  1835.  Witness  was  then  asked  the  following 
questions,  and  testified  as  follows: 

17th  Interrogatory.  Do  you  or  not  know  one  Bryant  Bart- 
lett? If  yea,  state  when  you  first  knew  him,  and  where;  and 
state  if  you  know  where  he  then  lived,  either  from  his  inform- 
ation to  you  or  any  other  source;  state  how  you  knew  his 
place  of  residence. 

Answer.  I  say  I  have  seen  a  man  who  told  me  his  name 
was  Bartlett,  or  Bartley ;  I  believe  he  said  Bartlett,  but  I  can- 
not say  on  oath  whether  it  was  Bartlett;  whether  I  should 
know  him  by  the  name  he  told  me  he  bore,  I  do  not  know; 
I  think  I  should  not.  I  was  sick,  and  cannot  state  the  time 
I  saw  him,  and  have  seen  him  but  once  that  I  know  of.  He 
told  me  he  lived  in  Illinois.  At  the  time  I  saw  him  i  was 
unwell,  as  I  have  been  for  more  than  ten  years  past,  more  or 
less.     I   can  and  do  say  all  the  time,  he  came  to  my  office  in 
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Louisville,  in  the  first  part  of  the  day.  He  inquired  of  me 
about  the  Crow  land,  and  I  told  him  I  had  nothing  to  do  with 
it,  that  I  had  sold  it  to  E.  L.  Conant,  and  that  I  had  not  been 
paid  for  it;  still,  I  had  sold  it  to  Conant  and  it  was  his.  He 
inquired  for  Conant's  whereabouts.  I  could  not  tell  him 
where  he  was.  I  told  him  I  had  received  many  letters  about 
this  land,  and  spoke  of  one  received  of  Mr.  Scoh'eld,  whom  I 
supposed  he  knew.  This  supposition  was  induced  because 
Scofield's  letter  showed  that  he  knew  the  land,  and  lived  at 
no  great  distance  from  it,  and  the  man  Bartlett,  or  Bartley, 
without  telling  me  his  point  of  residence,  told  me  he  was 
well  acquainted  with  the  land.  He  said  he  did  not  think  the 
land  ever  belonged  to  Hughes  or  to  me;  that  he  had  under- 
stood that  when  Crow  had  sold  it  to  Hughes,  he  (Crow)  was 
insane.  I  had  never  before  heard  of  Crow's  insanity,  and 
knowing  him  well  before  he  sold,  and  for  more  than  three 
years  after  he  had  sold  it,  I  knew  the  charge  of  insanity  was 
false,  and  so  told  him.  I  told  him  it  was  an  infamous  lie, 
and  (hat  any  man  who  said  it  was  so,  and  he  knew  it,  was  a 
liar.  He  told  me  that  he  and  a  Mr.  Rankin,  and  I  believe 
he  named  some  other  man  whose  name  I  do  not  remember, 
were  about  buying  it  of  Crow's  heirs,  expecting  to  hold  it, 
because  Crow,  at  the  time  of  the  sale,  and  execution  of  the 
deed  to  Hughes,  was  insane,  and  incapable  of  making  a  con- 
tract or  deed  to  it.  He  said  that  Rankin,  his  partner,  had 
received  information  from  Col.  Thomasson,  than  living  in 
Louisville,  and  who  was  the  father-in-law  of  Rankin.  He 
said  they  were  about  purchasing  the  land  from  one  Johnson, 
who  was  one  of  Crow's  heirs.  I  told  him  I  knew  Johnson 
from  general  report,  to  be  a  very  bad  man.  He  said  he  had 
advanced  $100  towards  tjhe  completion  of  the  contract,  and 
that  Johnson  had  got  it.  My  recollection  is,  that  he  said 
that  the  $100  had  been  paid  to  Johnson  by  Rankin,  and  that 
Rankin  had  got  the  money  of  him.  He  said  he  would  see 
to  that  matter,  and  if  I  was  right  about  the  condition  of 
Crow's  mind  when  lie  made  the  deed  to  Hughes,  he  must 
have  the  money  back,  and  he  would  go  to  see  Thomasson 
about  it,  and  left  my  room,  which  was  about  seventy  or  eighty 
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yards  from  Thomasson's  office.  And  this  is  my  best  recol- 
lection of  what  passed  between  Mr.  Bartlett,  or  Bartley — if 
that  was  his  name,  as  he  told  me  it  was  one  or  the  other — 
and  myself.  I  can't  recollect  the  time  more  accurately  than 
1  have  hereinbefore  stated.  There  was  no  one  present  at  the 
time  but  ourselves. 

19th  Interrogatory.  Did  you  or  not  then  learn  from  said 
Bartlett  that  he  knew  Crow  had  conveyed  the  land  to  Hughes, 
and  Hughes  had  conveyed  it  to  you?  State  what  he  said 
touching  that  matter. 

In  answer  to  the  nineteenth  interrogatory,  I  can  say  no 
more  than  I  have  said  in  my  answer  to  the  seventeenth  inter- 
rogatory, except  this:  I  did  tell  the  man  Bartlett,  or  Bartley, 
that  Crow  had  conveyed  to  Hughes,  and  Hughes  to  me,  and 
that  I  had  sold  and  conveyed  to  Conant. 

Also,  the  deposition  of  Elisha  L.  Conant,  as  follows: 

2nd  Interrogatory.  Do  you  know  one  Bryant  Bartlett? 
If  yea,  please  state  how  you  first  became  acquainted  with  him. 

Answer.  I  do.  I  first  became  acquainted  with  him  by 
correspondence,  in  April,  1854.  In  the  spring  of  1854,  1855, 
and  1856,  I  saw  him  personally  at  the  town  of  Hamilton,  in 
Hancock  county,  in  the  State  of  Illinois. 

3rd  Interrogatory.  Did  said  Bryant  Bartlett  ever  apply  to 
you  to  purchase  a  tract  of  land  situated  in  Hancock  county, 
Illinois,  described  as  the  north-west  quarter  of  Section  26,  in 
Township  5  north,  and  Range  8  west  of  the  fourth  principal 
meridian? 

Answer.  He  did.  I  received  a  letter  from  Mr.  Bartlett, 
from  Illinois,  relative  to  the  aforesaid  land,  asking  me  if  I 
had  any  claims  to  said  land,  and  if  I  would  sell  it.  I  think 
this  was  about  the  last  of  April,  or  the  first  of  May,  1854.  I 
answered  his  letter,  but  did  not  keep  a  copy  of  it.  1  cannot 
say  whether  I  directed  my  answer  to  Keokuk,  Carthage,  or 
Hamilton.  A  short  time  after  this  I  received  one  or  two  let- 
ters from  Bartlett,  from  Louisville,  Kentucky.  The  tenor  of 
the  Louisville  letters  was  about  the  same  as  of  the  other 
letter  above  mentioned,  asking  me  if  I  had  any  claim  to  said 
land,  and  wishing  me  to  write  to  him  at  Louisville.  I  think  he 
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wished  me  to  say  the  lowest  price  I  would  take  for  said  claim. 
I  think  he  wrote  two  letters  from  Louisville.  In  consequence 
of  not  having  kept  a  copy  of  said  letter  above  referred  to, 
I  have  referred  to  some  letters  from  Winston  and  Scofield, 
now  before  me.  I  find  it  must  have  been  the  last  of  April  or 
first  of  May,  1854.  I  refer  particularly  to  the  first  letter  from 
Bryant  Bartlett,  from  Illinois. 

4th  Interrogatory.     If  said  Bryant  Bartlett   did  apply  to 
you  to  purchase  said  land,  please  state  whether  such  applica 
tion  was  in  person  or  by  letter. 

Answer.  At  first,  by  letter,  as  above  referred  to  in  answer 
to  interrogatory  third.  Afterwards,  in  person,  he  asked  me 
what  I  would  take  for  my  interest  or  claim. 

5th  Interrogatory.  Please  state,  what  reply  you  made  to 
such  proposition  or  application,  and  whether  such  reply  was 
by  letter  or  word  of  mouth. 

Answer.  I  replied  by  letter  to  Mr.  Bartlett,  stating  that  I 
owned  said  tract  of  land. 

6th  Interrogatory.  The  application  to  purchase  made  to 
you  by  said  Bartlett,  and  your  reply  to  him,  were  by  letter. 
Please  state  whether  you  have  his  letter  or  letters  to  you, 
and  your  letter  or  letters,  or  a  copy  or  copies  of  your  reply 
or  replies  to  him ;  if  you  have  any  of  them,  please  attach  such 
as  you  have  to  your  deposition,  mark  them  respectively  A,  2 
3,  and  4,  and  0,  and  refer  to  them  by  their  respective  marks ; 
and  if  you  have  not  such  letters  or  copies,  please  state  what 
became  of  them,  and  then  state  the  contents  of  each  as  accu- 
rately as  you  can  remember. 

Answer.  His  application  ana  my  reply  to  him,  in  the  first 
instance,  was  by  letter.  I  believe  his  letters  to  me  are  mis- 
laid. I  cannot  find  them  now.  I  may  have  given  some  of 
them  to  Mr.  Breeden.  If  I  did,  he  has  them  now.  I  keep 
no  copies  of  my  replies.  I  think  I  received  three  letters  from 
Mr.  Bartlett.  The  main  subject  contained  in  the  letters  was 
asking  me  if  I  had  any  interest  in  the  above  tract  of  land, 
and  the  lowest  price  I  would  take  for  it.  It  may  be  that  he 
spoke  of  going  to  Cincinnati,  and  urged  the  necessity  of  an 
immediate  reply,   which  I  did.     I   replied  that   I  had  an  in- 
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terest,  that  I  owned  the  above  tract  of  land,  but  did  not  state 
the  terms  of  the  sale,  so  far  as  I  now  remember. 

7th  Interrogatory.  If  you  say  you  have  not  the  said  letters 
from  Bryant  Bartlett  to  yourself,  please  examine  your  papers 
and  state  whether  you  are  able  to  find  the  same;  or  if  you 
have  heretofore  searched  for  the  same,  please  state  whether 
you  have  been  able  to  find  the  same. 

Answer.  I  have  taken  a  partial  hunt  for  them,  but  have 
not  found  them  for  this  occasion. 

8th  Interrogatory.  Please  state  what  you  informed  Bart- 
lett when  he  applied  to  you  to  purchase  the  land.  Did  you 
or  not  inform  him  that  you  had  parted  with  your  title,  and 
also  that  Edward  Crow  had  in  his  lifetime  sold  and  conveyed 
said  land? 

Answer.  I  do  not  recollect  saying  anything  about  the 
Crow  deed  in  my  letter.  I  think  Mr.  Winston  or  Mr.  Scofield, 
as  my  friends,  did. 

9th  Interrogatory.  Did  you  not  inform  the  said  Bartlett 
that  the  title  you  had  formerly  owned  was  derived  through  a 
deed  of  conveyance  from  Edward  Crow  to  Benjamin  Hughes? 

Answer.  I  cannot  say  positively  that  I  did,  as  I  have  not 
a  copy  of  my  letter,  though  I  presume  I  did.  I  think  Mr. 
Winston  or  Scofield  did.  I  supposed  Bartlet  knew  the  fact 
by  the  tenor  of  his  letters  to  me. 

10th  Interrogatory.  Did  or  did  not  said  Bryant  Bartlett, 
when  he  made  such  application,  state  that  it  appeared  from 
the  records  of  Hancock  county,  Illinois,-  that  you  had  some 
claim  to  said  land,  and  that  he  had  for  some  time  been  en- 
deavoring to  learn  your  whereabouts? 

Answer.     I  cannot  say  that  he  did. 

11th  Interrogatory.  If  you  know  anything  further  of  in- 
terest or  advantage  to  either  of  the  parties  to  this  suit,  please 
state  it  fully. 

Answer.     I  know  nothing  further. 

1st  Cross-Interrogatory.  When  and  where  did  you  first  see 
Bryant  Bartlett?  How  many  times  did  you  ever  see  him,  and 
where  was  he  at  each  time  you  saw  him,  and  how  long  were 
you  with  him  at  each  time  respectively? 
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Answer.  I  saw  Mr.  Bartlett  at  Hamilton,  Illinois,  and  I 
think  I  only  saw  him  once,  in  the  summer  of  1854,  1855,  or 
1 856.  Cannot  say  for  certain  which  of  these  three  years.  It 
may  have  been  directly  after  his  trip  to  Louisville,  Kentucky, 
which  was  in  1854.  I  do  not  think  I  was  with  him  more  than 
one  or  two  hours. 

2nd  Cross-Interrogatory.  If  you  say,  in  regard  to  the  direct 
interrogatories,  that  Bryant  Bartlett  ever  communicated  with 
you  in  any  manner,  in  relation  to  the  north-west  quarter  of 
26,  5  N.,  8  W.,  in  Hancock  county,  Illinois,  at  what  precise 
time  or  times  was  such  communication?  Was  it  in  writing? 
If  yea,  attach  the  communication  to  your  deposition;  if  oral, 
who  was  present  at  each  time,  and  state  all  that  said  Bartlett 
said  to  you  at  that  time  in  relation  thereto. 

Answer.  I  received  a  communication  from  Mr.  Bartlett, 
asking  me  if  I  had  any  interest  in  the  aforesaid  quarter  section 
of  land.  The  first  was  from  Carthage  or  Hamilton.  I  think  it 
bears  date  about  the  last  of  April  or  first  of  May,  1854.  His 
letter  I  cannot  find  at  this  time.  By  referring  to  letters  from 
Scofield  and  Winston,  relative  to  said  land,  I  think  it  was 
from  the  15th  of  April  to  the  1st  of  May,  1854.  The  other 
letter  which  he  wrote  me,  was  from  Louisville,  Kentucky, 
immediately  after  the  above  mentioned  letters,  all  of  which 
were  relative  to  my  owning  an  interest  in  the  said  lands. 
After  Mr.  Bartlett  made  the  trip  to  Louisville,  Kentucky,  I 
met  him  at  Hamilton,  Illinois.  I  saw  him  alone,  at  which  time 
I  asked  him  if  his  name  was  Bartlett,  and  if  he  was  the  man 
who  wrote  to  me  about  the  land.  He  replied,  he  was.  After 
talking  a  few  minutes,  he  said  he  had  sold  it.  I  think  he  said 
to  a  man  by  the  name  of  Dickenson.  He  said  he  would  intro- 
duce me  to  him.  I  think  we  found  Dickenson  in  the  garden 
at  work,  in  Hamilton.  I  offered  to  pay  Dickenson  for  all  the 
taxes  he  had  paid,  if  he  would  give  it  up  to  me.  Dickenson 
told  me  his  title  was  good,  as  Bartlett  had  procured  the  deed 
from  Crow's  heirs.  I  told  Dickenson  I  did  not  care  for  his 
title,  for  I  could  prove  that  said  Bartlett  had  notice  of  my 
title  before  purchasing  from  the  heirs  of  Crow.  At  this 
instant  Bartlett  and  Dickenson  stepped  a  few  steps  aside,  and 
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after  consulting  a  few  minutes  about  the  time  of  my  leaving 
them,  one  of  them  said:  "We  will  give  you  about  the  ex- 
pense of  a  law  suit  for  my  interest,"  supposing  it  be  about 
fifty  dollars.  Bartlett,  previous  to  introducing  me  to  Dicken- 
son, wished  to  know  of  me  what  I  asked  for  my  interest  in 
the  lands,  as  described  above. 

3rd  Cross-Interrogatory.  Did  not  said  Bartlett  inform  you 
at  the  time  he  made  such  communication  to  you,  either  written 
or  oral,  that  he  had  purchased  said  premises  from  the  heirs  of 
Edward  Crow? 

Answer.  He  did  not,  except  as  above  mentioned,  in  answer 
to  second  cross-interrogatory. 

4th  Cross -Interrogatory.  Did  not  said  Bartlett,  at  the  time 
of  said  communication  with  you,  inform  you  at  the  time  he 
purchased  said  premises  from  the  heirs  of  said  Edward  Crow 
he  had  no  knowledge  or  notice*  of  said  Crow  ever  having 
deeded  said  premises  to  any  person,  or  that,  any  person,  other 
than  the  heirs  of  said  Crow,  claimed  the.  patent  title  to  said 
land,  or  words  to  that  effect?  and  declare  fully  what  he  did 
say  in  said  communication  with  you. 

Answer.  I  do  not  remember  that  in  any  communication, 
either  written  or  oral,  that  he  spoke  of  having  purchased  from 
Crow's  heirs. 

Also  the  affidavit  of  James  W.  Breeden,  as  follows: 

James  W.  Biieeden,  )  Circuit  Com%  .Q  and  for  Hancock  County> 
Henry  r/dickinson.   S  I1Un°iS-     In  EJectment" 

James  W.  Breeden,  plaintiff  aforesaid,  being  first  duly 
sworn,  deposes  and  says,  that  he  has  not  now,  and  never  has 
had,  in  his  possession,  or  under  his  control,  a  letter  written  by 
Bryant  Bartlett,  from  Illinois,  to  Elisha  L.  Conant,  about 
April,  or  the  first  of  May,  1854,  alluded  to  by  said  Conant,  in 
his  deposition  taken  in  this  case,  and  that  he  does  not  know 
in  whose  custody,  nor  under  whose  control  said  letter  is,  and 
never  has  known,  and  has  both  written  to  Conant  and  pressed 
him  verbally,  to  try  and  find  said  letter,  and  that  he  (Conant) 
always  replies  that  he  cannot  find  it,  after  much  search  for  it. 

J.  W.  BREEDEN. 
19— 30th  III. 
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STATE  OF  KENTUCKY,  ) 

COUNTY  OF  JEFFERSON.       )  S8' 

Sworn  to  and  subscribed  before  me,  Michael  Murphy,  a 
commissioner  of  deeds  for  the  State  of  Illinois  and  Kentucky, 
by  said  James  W.  Breeden,  well  known  to  me,  this  29th  day 
of  February,  A.  D.  1860,  at  my  office  in  said  city  of  Louis- 
ville and  county  aforesaid. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  as  commissioner  in  Kentucky  for  the 
State  of  Illinois,  the  day  and  year  aforesaid. 

[l.  s.]  MICHAEL  MURPHY, 

Commissioner  for  State  of  Illinois 

To  the  reading  of  each  of  which  answers  in  Conant's  depo- 
sition, and  said  affidavit  of  Breeden,  said  defendant  at  the 
time  objected;  which  objection  was  overruled  by  the  court, 
and  the  defendant  then  excepted;  no  objection  being  made  to 
the  form  of  either  said  deposition  or  affidavit,  but  only  to 
their  legal  effect, 

Also  a  letter,  dated   Louisville,  June  2,  1854,  admitted  to 
be  in  the  handwriting  of  Bryant  Bar  tie  tt,  and  also  the  direc- 
tions thereon,  admitted  to  be  in  his  handwriting,  as  follows: 
E.  L.  Conant,  Esq.: 

Dear  Sir:  I  find  by  the  records  of  Hancock  county,  Illinois,  that  you 
have,  or  have  had,  some  claims  upon  a  quarter  section  of  land  in  said 
county  of  Hancock,  viz.,  north-west  quarter  of  section  twenty-six. 

The  writer  is  in  possession  of  said  land,  and  desirous  of  perfecting  the 
title  to  the  same,  can  afford,  probably,  to  give  you  more  for  your  rights  to 
the  same,  than  can  other  applicants,  which  you  will  probably  have  about 
this  time.  So,  if  you  have  not  sold,  you  had  better  not  do  so,  until  I  see 
or  hear  from  you. 

I  have  but  this  moment  learned  your  present  whereabouts — had  ex- 
pected to  find  you  here.  Please  drop  me  a  line  upon  the  receipt  of  this. 
Direct  to  Keokuk,  Iowa.  If  you  should  receive  this  in  time  to  have  an 
answer  reach  me  at  Cincinnati,  Ohio,  before  the  10th  of  this  month,  I 
could  come  down  and  see  you  before  my  return  home,  that  is,  if  you  have 
not  sold.  Please  write,  however,  to  both  places,  whether  you  have  sold  or 
not.  I  can  have  your  Cincinnati  note  (should  it  not  reach  me  in  time) 
forwarded  to  some  other  point  in  the  neighborhood  of  Cincinnati,  several 
of  which  I  have  to  visit  before  I  return  home.  Will  you,  sir,  be  kind 
enough  to  answer  this  instanter,  as  requested,  whether  you  have  sold  or 
not,  as  it  will  make  considerable  difference  with  my  other  arrangements. 
Yours,  in  haste,  BRYANT  BARTLETT. 
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On  the  back  of  said  letter  appears  the  following: 

[Stamp.] 
Louisville,  Ky.,  June  4. 
E.  L.  CONANT,  ESQ., 

Memphis,  Tennessee. 

The  plaintiff  then  called  as  a  witness,  James  A.  Winston, 
who  testified  in  chief  as  follows : 

I  have  been  acquainted  with  the  N.  W.  26,  5  N.,  8  W.,  in 
Hancock  county,  Illinois,  for  ten  years  or  more.  My  atten- 
tion was  called  to  it  by  looking  for  the  title  to  it,  to  purchase. 
In  looking  up  title  to  lands,  I  went  from  this  county  to  Mem- 
phis, Tennessee,  to  see  Elisha  L.  Conant,  to  purchase  of  him 
this  land,  and  three  or  four  other  quarters  he  had.  I  supposed 
that  Conant  lived  at  Memphis,  but  when  I  got  there,  I  was 
informed  that  he  lived  at  Evansville,  Indiana.  I  left  here  in 
March,  1854,  not  later  than  the  10 th  of  that  month.  I  went 
from  Memphis  to  Evansville,  and  there  saw  said  Conant.  I 
also  went  from  Evansville  to  Louisville,  to  hunt  the  papers 
for  land,  and  there  saw  James  I.  Dozier.  There  was  no 
title  of  record  to  the  said  Conant  for  this  land.  I  have  known 
Bryant  Bartlett  since  the  year  1847.  I  never  saw  the  patent 
or  title  papers  of  the  said  quarter  section  of  land  exhibited  to 
said  Bartlett.  The  record  showed  a  deed  from  Dozier  to 
Conant,  and  I  supposed  that  Conant  had  the  patent  title. 

I  know  the  defendant  Dickenson.  Said  Dickenson,  in  a 
conversation  with  myself  and  Bryant  T.  Scofield,  told  us  that 
the  person  owing  the  patent  title  to  said  land,  had  been  to 
Hamilton,  and  saw  him  and  said  Bartlett;  that  he  got  off  a 
boat;  that  he  lived  in  the  south  part  of  the  State,  and  had 
all  the  original  title  papers  of  this  land  with  him,  bringing  the 
patent  title  from  the  patentee  down  to  said  Conant.  He  gave 
the  name  of  the  man,  but  I  cannot  state  the  name.  He  asked 
ns  if  we  had  seen  him,  and  if  he  had  been  to  Carthage.  This 
conversation  was  after  I  had  been  to  Louisville  and  Memphis, 
and  was  a  few  days  before  or  after  the  assignment  from  said 
Scofield  to  said  Bartlett  and  Dickenson,  of  the  bond  for  the 
land,  given  in  evidence.  I  think  it  was  about  the  time  said 
Scofield  and  myself  were  negotiating  the  sale  of  the  tax  title 
to  said   Bartlett  and  Dickensom  in  which,  though  the  bond 
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run  to  Scofield  alone,  I  was  equally  interested  with  him.  I 
think  this  conversation  was  before  Bartlett  arid  Dickenson 
bought  the  patent  title;  at  least,  he  said  nothing  about  having 
then  purchased  the  patent  title.  I  think  we  were  sometime 
negotiating  the  tax  title  to  Bartlett  and  Dickenson. 

It  was  shortly  after  my  return  from  seeing  Conant,  that 
conversation  occurred.  I  got  back  about  the  1st  of  April, 
1854;  think  Bartlett  and  Dickenson  not  in  possession  at  this 
time;  think  there  was  no  improvement  on  the  land  at  the 
time  of  said  conversation. 

Cross-examination.  This  conversation  was  in  Hamilton, 
Hancock  county,  Illinois.  Scofield  and  myself  were  in  a 
buggy;  said  Bartlett  was  on  foot;  said  Bartlett  was  not 
present.  Dickenson,  in  the  conversation,  mentioned  the  name 
of  the  man  who  had  been  there  with  the  patent  title  papers. 
I  did  not  think  that  any  man  had  been  there;  I  thought  he 
said  what  he  did  to  cheapen  our  tax  title.  The  man  Dicken- 
son named,  was  not  any  of  the  names  figuring  on  the  record, 
or  that  I  had  traced  out  as  connected  with  the  patent  title. 

The  time  of  this  conversation  may  be  later,  but  I  think  it 
was  about  the  time  of  the  assignment  of  said  bond,  by  Bryan 
T.  Scofield,  to  said  Bartlett  and  Dickenson.  I  think  it  was 
soon  after  I  returned  from  my  trip,  and  I  returned  about  the 
first  week  of  April.  I  do  not  recollect  of  ever  having  had 
any  conversation  with  said  Bartlett  about  the  land.  In  my 
investigations,  I  had  traced  out  the  persons  the  patent  title 
would  come  through,  and  none  of  them  lived  in  Illinois. 

The  plaintiff  then  called  as  a  witness,  Bryant  T.  Scofield 
who  testified  in  chief  as  follows: 

I  have  not  the  bond  or  contract  for  the  land  to  me  from 
William  Couch,  Abijah  Fisher  and  Robert  Schuyler.  I  got 
it  in  the  spring  of  1854.  I  cannot  state  the  date;  I  have  no 
means  to  fix  the  definite  period  when  I. got  it;  I  think  I 
assigned  it  over  to  Bryant  Bartlett  and  the  defendant  Dicken- 
son, the  next  day  after  I  got  it. 

Cross-examination.  I  cannot  say  whether  at  the  time  I 
assigned  said  contract  to  said  Bartlett  and  Dickenson,  I  knew 
that  they  had  purchased  the  land  from  the  Crow  heirs. 
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The  defendant  then  asked  the  witness  the  following  ques- 
tions,  viz.: 

State  whether  or  not,  at  the  time  you  signed  said  contract 
to  said  Bartlett  and  Dickenson,  they  were  claiming  the  land 
under  purchase  from  the  Crow  heirs.  To  which  question  the 
plaintiff  objected,  and  the  court  sustained  said  objection,  and 
refused  to  permit  the  witness  to  answer  the  same;  to  which 
said  opinion  and  decision  of  the  court,  in  sustaining  the  plain- 
tiff's objection  to  said  question,  and  in  refusing  to  permit  the 
witness  to  answer  the  same,  the  defendant  then  and  there 
excepted  at  the  time  said  opinion  and  decision  of  the  court 
was  made. 

The  defendant  then  called  Bryant  Bartlett,  as  a  witness, 
who  testified  as  follows,  viz: 

The  defendant  Dickenson  and  myself  purchased  the  N.  W. 
26,  5  N.,  8  W.,  in  Hancock  county,  Illinois,  of  the  Crow 
heirs.  In  April,  1854,  M.  T.  Johnson  came  to  Hamilton  and 
represented  himself  as  the  agent  of  the  Crow  heirs,  and  had 
letters  showing  him  to  be  such.  He  went  on  to  the  land 
with  said  Dickenson  and  myself,  and  we  purchased  the  land 
of  him.  He  was  to  return  and  procure  a  deed  from  the  Crow 
heirs  to  us,  as  soon  as  practicable.  He  did  procure  the  deed 
to  us,  from  Samuel  Crow,  Elizabeth  Crow,  Mary  Louisa 
Griffith  and  John  Griffith,  dated  May  13th,  1854,-  which  has 
been  given  in  evidence.  On  the  day  of  the  purchase,  we  took 
a  bond  from  him  for  the  land,  and  returned  the  bond  on 
getting  the  deed.  "We  paid  him,  when  we  took  the  bond, 
either  $75  or  $100.  The  deed  was  sent  to  Mr.  Rankin,  of 
Keokuk,  Iowa,  as  agent  for  the  Crow  heirs,  who  delivered  it 
to  us,  and  the  bond  was  returned  to  him. 

Plaintiff  objected  to  all  testimony  about  any  such  bond, 
unless  produced  or  accounted  for. 

I  am  not  aware  of  any  negotiation  with  James  A.  Winston 
and  Bryant  T.  Scofield,  about  the  land,  before  the  purchase 
from  the  Crow  heirs.  On  the  2nd  or  3rd  of  June,  1851, 
defendant  Dickenson  and  myself  bought  of  Bryant  Scofield 
his  contract  for  the  tax  title  to  said  land.  I  think  that  was 
the  first  of  our  negotiations  for  it.     There  might  have  been 
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loose  talk  of  it  a  day  or  two  before.  I  understood  before, 
that  said  Scofield  had  a  contract  for  the  land. 

Plaintiff  objected  to  any  evidence  about  assignment  of 
bond,  unless  assignment  be  produced  or  accounted  for. 

I  live  at  Hamilton,  Hancock  county,  Illinois,  a  few  miles 
from  said  land,  and  have  lived  in  said  county  ever  since  1840. 
The  first  letter  I  ever  wrote  to  Edward  L.  Conant,  I  see  on 
the  table,  dated  Louisville,  June  2,  1854.  That  is  the  correct 
date.  I  never  knew  where  he  was  before  that  time;  never 
saw  him  or  conversed  with  him  before  that  time. 

I  had  understood  before  I  bought  of  the  Crow  heirs,  that 
the  record  showed  a  deed  to  Conant  for  the  land. 

I  was  informed,  before  said  Dickenson  and  myself  purchased 
from  the  Crow  heirs,  that  the  name  of  Conant  figured  on  the 
records,  in  relation  to  some  paper  or  deed  in  relation  to  the 
land.  I  had  never  examined  the  record,  or  the  abstract  or 
index  book  of  deeds  on  record  in  the  recorder's  office.  I 
had  seen  a  paj)er  which  I  was  informed  was  a  copy  from  the 
abstract  or  index  book  of  deeds  in  the  recorder's  office,  giving 
the  names  of  the  parties  to  deeds  on  record,  and  the  book  and 
pages  in  which  they  were  recorded.  I  supposed  this  to  be  a 
correct  abstract  or  index  of  deeds,  but  I  had  never  examined 
the  original  abstract  or  index  book,  nor  the  record  of  deeds. 

Witness  was  then  shown  the  tract  abstract  book  from  the 
office  of  the  circuit  clerk,  so  far  as  relates  to  the  land  in  con- 
troversy, and  which  is  herein  copied  at  the  end  of  his  testi- 
mony, and  stated  that  the  abstract  shown  him  contained  the 
same  reference  to  deeds,  parties,  books,  and  pages  of  record, 
as  the  copy  hereto  annexed  at  the  end  of  his  evidence.  Till 
my  letter  to  said  Conant,  written  at  Louisville,  June  2,  1854, 
had  never  had  any  communication  or  written  any  letter  to 
said  Conant,  about  said  land.  I  did  not  think  he  had  any  title, 
and  did  not  know  he  was  living  or  where  he  was.  I  never 
had  any  communication  with  James  I.  Dozier,  prior  to  the 
time  said  Dickenson  and  myself  purchased  the  land  and  got 
the  deed  from  the  Crow  heirs.  I  never  saw  him  or  had  any 
communication  with  him,  prior  to  the  2nd  day  of  June,  1854. 
On  that  day  I  saw  him  at  Louisville,  Kentucky.     1  was  mis- 
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taken,  in  the  former  part  of  my  evidence,  in  saying  that 
defendant  Dickenson  and  myself  purchased  of  said  Scofield 
on  the  2nd  or  3rd  of  June,  1854,  his  contract  for  said  land. 
It  must  have  been  as  late  as  the  10th  or  12th  of  June,  1854, 
that  we  made  the  trade  with  Scofield.  It  was  immediately  on 
my  return  from-  Louisville,  Kentucky.  I  had  a  conversation 
with  said  Dozier  at  Louisville,  Kentucky,  on  the  2nd  of  June, 
1854,  about  this  land.  I  told  him  of  our  purchase  of  the  Crow 
heirs.  I  never  conversed  with  him  at  any  other  time,  or  saw 
him,  or  corresponded  with  him. 

I  never  told  said  Dozier  that  Rankin,  myself,  and  other 
men  were  about  to  purchase  the  land  from  the  Crow  heirs,  and 
expected  to  hold  it,  because  Crow  was  insane  when  he  made  a 
deed  to  Hughes,  nor  words  to  that  effect,  or  anything  like  it.  I 
said  to  Dozier,  that  myself  and  partner  had  purchased  the  land 
from  the  Crow  heirs,  some  weeks  prior  to  my  coming  to  Louis- 
ville; that  I  had,  while  in  Louisville,  understood  that  Crow 
was  not  in  a  mental  condition  to  do  business  for  some  years 
after  leaving  the  army;  that  he  had  been  for  many  years 
under  the  care  of  a  guardian,  on  account  of  inability;  and 
that,  therefore,  I  did  not  believe  that  any  purchase  from  Crow, 
that  he  was  telling  me  about,  was  of  any  account.  Dozier 
was  at  that  time  an  old  and  very  infirm  man. 

Many  years  ago,  one  Silkwood,  in  Green  county,  Illinois, 
claimed  a  patent  title  to  this  land.  Some  time  before  Dicken- 
son and  myself  purchased  the  land  of  the  Crow  heirs,  I  went 
to  Green  county,  to  ascertain  what  that  claim  consisted  of, 
supposing  he  had  the  patent  title.  I  ascertained  he  had  no  title 
at  all,  but  a  mere  agreement  to  pay  taxes  on  land  given  by 
Crow  before  his  death,  with  some  condition  about  rents. 
Never  heard  of  any  other  claims  to  the  land.  Since  my  letter 
of  the  2nd  of  June,  1854,  I  have  corresponded  with  Conant. 

Cross-examination.  Before  Dickenson  and  myself  pur- 
chased the  land  of  the  Crow  heirs,  I  had  an  abstract  from  the 
abstract  of  deeds,  for  his  land  in  the  recorder's  office  of  said 
Hancock  county.  I  never  had  seen  the  original  abstract  or 
index  to  deeds  for  this  land  in  the  recorder's  office,  nor  read 
the  deed  on  the  records.     I  supposed  the  abstract  or  index  I 
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had  was  correct.  I  cannot  now  state  accurately  all  the  con- 
tents of  it.     I  think  it  showed  a  deed  from  Dozier  to  Conant. 

Witness  again  identified  the  abstract  book  from  office  of 
clerk  of  Circuit  Court  of  Hancock  county,  Illinois,  a  copy  of 
which,  so  far  as  relates  to  this  land,  is  hereto  attached,  as 
being  the  same  as  the  abstract  that  he  had  before  he  purchased 
this  land. 

At  the  time  I  was  at  Louisville,  in  June,  1854,  I  left  home 
for  Louisville,  Cincinnati,  and  several  other  places,  on  busi- 
ness, a  part  of  which  was  looking  up  titles  to  lands.  I  saw 
the  Crow  heirs  at  Louisville.  I  was  aware  that  Conant's 
name  figured  on  the  record  to  this  land,  and  I  wrote  to  him 
about  it,  because  if  he  had  any  real  claim,  I  wanted  to  get  it. 
Dickenson  and  myself  wanted  this  land  for  our  own  use,  and 
I  wanted  to  get  up  all  shadow  of  claim  to  it. 

It  was  then  admitted  by  plaintiff  and  defendant  that  all  the 
deeds  of  each  party,  which  are  hereinbefore  stated  to  have 
been  recorded,  were  recorded  at  the  respective  times  herein- 
before stated,  in  the  proper  recording  office  of  deeds,  in  the 
county  of  Hancock  and  State  of  Illinois. 

The  defendant  then  produced  the  original  abstract  book,  or 
tract  index  book,  of  deeds,  for  lands  in  the  recorder's  office  of 
said  Hancock  county,  before  referred  to  by  said  witness  Bart- 
lett,  showing  all  the  deeds  recorded  in  said  office,  for  the  land 
in  controversy,  to  the  13th  day  of  May,  1854,  and  read  the 
same  in  evidence,  in  the  words  and  figures,  as  follows,  to  wit: 

Edward  Crow,  N.  W.  26, 5N,8W,       -        -        -        -        -        -  Book. 

S.  B.  Munn  to  Moulton  and  Nevins,    -                -        .        -        -  B.    358 

C.  F.  Moulton  to  Nevins,  Schuyler  &  Co.,      -        -        -        .        -  B.    370 

James  I.  Dozier  to  E.  L.  Conant,         ......  B.    464 

Godfrey  Gunner  to  Joseph  Kinney,        - F.     227 

Joseph  Kinney  to  John  Collins, K.    262 

This  was  all  the  evidence  in  said  cause,  and  thereupon  the 
court  found  defendant  guilty  of  unlawfully  withholding  from 
plaintiff  the  possession  of  said  premises,  and  rendered  judg- 
ment against  him  for  possession  thereof,  and  for  damages  and 
the  costs  of  this  suit.  To  which  finding,  judgment  and  deci- 
sion of  the  court,  the  defendant  then  and  there  excepted — bill 
of  exceptions  filed. 
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The  assignments  of  error  are: 

The  court  erred  in  overruling  the  objection  of  the  defendant 
to  the  deposition  and  evidence  of  E.  L.  Conant,  and  allowing 
the  same  to  be  read  in  evidence. 

The  court  erred  in  receiving  secondary  evidence  of  the  con- 
tents of  letters  of  Bryant  Bartlett,  when  objected  to  by  the 
defendant,  without  the  originals  being  sufficiently  accounted 
for. 

The  court  erred  in  holding  the  affidavit  of  Breeden  to  suffi- 
ciently account  for  the  absence  of  original  letters  of  said 
Bartlett,  when  objected  to  by  defendant. 

The  court  erred  in  finding  the  defendant  guilty,  and  render- 
ing judgment  against  him  for  said  possessson,  and  damages 
and  costs. 

The  finding  and  judgment  of  the  court  was  against  the 
evidence,  and  should  have  been  for  the  defendant. 

The  court  erred  in  overruling  defendant's  motion  for  new 
trial. 

The  court  erred  in  refusing  to  allow  the  witness  Scofield  to 
answer  the  question  propounded  to  him  by  defendant. 

Browning-  &  Bushnell,  and  G-.  Edmonds,  Jr.,  for  Ap- 
pellant. 

I.  Dickenson  has  shown  a  paramount  patent  title  to  the 
land,  unless  Breeden  has  impeached  it  by  proving  that  Bartlett 
and  Dickenson  had  notice  of  Conant's  title  at  the  time  they 
purchased  of  the  Crow  heirs,  on  13th  of  May,  1854. 

1.  It  is  insisted  that  such  notice  is  proven  by  the  deposi- 
tion of  Conant,  and  letter  of  Bartlett  of  June  2nd,  ISott. 

2.  By  the  deposition  of  Dozier. 

3.  And  by  the  recitations  in  a  recorded  deed  from  Dozier 
to  Conant,  dated  8th  of  October,  1835,  recorded  10th  Sept., 
1836. 

II.  The  deposition  of  Conant  was  improperly  admitted  to 
prove  the  contents  of  Bartlett's  alleged  letters  to  him,  and 
also  the  contents  of  his  letters  to  Bartlett.  There  is  no  pre- 
tence of  their  loss  or  destruction,  or  that  any  proper  search 
lias  been  made  for  them.     Answer  to  Int.  IT. 
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1.  The  affidavit  of  Breeden  only  shows  that  he  has  applied 
to  Conant  for  the  letters  of  Bartlett,  and  did  not  get  them. 
He  does  not  show  that  they  are  lost  or  destroyed,  or  when  he 
made  the  application,  nor  does  he  append  Conant's  letter  to 
his  affidavit.  The  affidavit  was  made  on  the  29th  of  Feb- 
ruary, 1860,  more  than  two  years  before  this  trial. 

2.  Nothing  is  shown  by  Conant's  deposition,  in  whose  pos- 
session they  should  be,  that  they  are  lost  or  destroyed,  or  that 
they  are  not  in  his  possession,  or  that  he  has  made  a  proper 
search  for  them.  In  the  answer  to  the  6th  question,  he  only 
says:  I  believe  "his  letters  to  me  are  mislaid."  To  the  7th 
question,  he  says:  "I  have  taken  a, partial  hunt  for  them,  but 
have  not  found  them  for  this  occasion"  In  his  answer  to  the 
second  cross-interrogatory,  referring  to  the  alleged  letter  of 
Bartlett,  of  the  last  of  April  or  the  first  of  May,  1854,  he  says: 
"His  letter  I  cannot  find  at  this  time."  This  is  all  of  Conant's 
evidences  as  the  loss  or  destruction  of  these  pretended  letters. 
He  does  not  state  that  they  are  lost,  mislaid  or  destroyed, 
but  only  that  he  believes  them  to  be  mislaid,  and  that  he  could 
find,  not  all,  but  one  of  them,  at  that  time,  and  this  even  care- 
fully qualified  by  the  statement  that  he  has  made  only  a 
"partial  hunt"  for  one  occasion.  This  not  only  does  not 
prove,  but  on  the  contrary  disproves  the  idea  of  his  having 
made  a  careful,  deliberate  and  systematic  hunt  for  them. 
It  furnishes  no  legal  evidence  that  they,  or  any  of  them, 
are,  destroyed  or  lost.  Mariner  v.  Saunders,  5  Gilm.  115^ 
117,  118. 

3.  There  is  no  proof  whatever  that  the  pretended  letter  of 
April,  or  the  first  of  May,  1854,  or  that  any  other  letter  prior 
to  that  date,  June,  1854,  was  written  by  Bartlett.  Neither 
Conant  nor  any  other  witness  so  testifies.  Conant  had  then 
never  seen  Bartlett,  nor  does  he  pretend  to  be  acquainted  with 
his  handwriting,  or  that  the  letters  were  written  by  him.  Be- 
fore letters  or  their  contents  can  be  given  in  evidence,  it  must 
certainly  be  properly  proved  that  they  were  written  by  the 
party  whose  letters  they  claimed  to  be. 

And  Bartlett  says,  "Until  June  2,  1854,  I  had  never  had 
any   communication  or  written  any  letters  to  said  Conant." 
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Contradicting,  positively,  the  statement  of  Conant  as  to  letter 
of  April  or  first  May,  1854. 

4.  Were  Bartlett  the  defendant  in  this  suit,  and  the  party 
to  be  affected  by  the  evidence,  the  only  legal  evidence,  even  as 
against  him,  tending  to  prove  that  he  wrote  any  letter  prior 
to  June  2,  1854,  is  the  statement  in  Conant's  deposition  that 
when  he  saw  Bartlett  in  Hancock  county,  in  reply  to  Conant's 
inquiry,  he  said,  "  he  was  the  man  who  wrote  to  me  (Conant) 
about  the  land."  At  the  time  this  admission  was  made, 
Dickenson  was  not  present.  Conant  and  Bartlett  were  alone. 
Conant  had  not  then  seen  Dickenson.  Now  when  did  Bartlett 
say  this?  It  must  have  been  in  the  summer  of  1854  or  1855 
or  1856.  If  it  were  in  the  earliest  year,  the  summer  of  1854, 
it  was  subsequent  to  the  purchase  of  the  land  by  Bartlett  and 
Dickenson  from  Crow's  heirs,  which  was  on  the  13th  day  of 
May,  1854.  If  it  be  conceded  that  Bartlett  was  the  acting 
party  in  making  the  purchase  of  Crow's  heirs,  and  that  Dick- 
enson is  to  be  affected  by  his  acts  or  admissions  made  in  pur- 
surance  of,  and  during  the  continuance  of  his  agency,  this 
agency  ceased  when  the  purchase  was  completed.  No  act  or 
admission  of  his,  after  that  time,  can  be  used  against  Dicken- 
son. True,  by  the  deed,  they  became  tenants  in  common  in 
the  land.  But  tenants  in  common  hold,  though  undivided, 
yet  distinct  interests,  and  are  not,  like  partners,  mutual  agents 
of  each  other.  If,  after  the  purchase  was  complete,  Bartlett 
admitted  a  fact  which  occurred  during  his  agency,  as  against 
Dickenson,  the  fact,  not  Bartlett's  admission  of  it,  must  be 
proved  as  a  fact,  by  competent  evidence.  Bartlett's  conversa- 
tions or  admissions,  made  at  that  time,  were,  as  to  Dickenson, 
res  inter  alois  acta. 

But  further.  This  admission  of  Bartlett  was  not  made  in 
the  summer  of  1854,  but  two  years  afterwards.  Conant  does 
not  pretend  that  he  ever  saw  Bartlett  but  once,  but  in  his  an- 
swer to  the  first  cross-interrogatory,  he  leaves  it  in  doubt 
whether  this  was  in  the  summer  of  1854  or  1855  or  1856. 

But  his  answer  to  the  second  cross-interro^atorv  removes 
this  doubt,  and  shows  that  it  was  in  the  summer  of  1856.  Be- 
fore he  had  seen  Dickenson,  Bartlett  told  him  that  he  sold  the 
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land  to  Dickenson.  Bartlett  took  him  to  Dickenson  and  intro- 
duced him.  Conant  offered  to  refund  Dickenson  his  taxes. 
The  latter  claimed  that  his  title  was  good.  Conant  replied 
that  he  did  not  care  for  his  title,  and  they  separated  without 
coming  to  any  agreement.  This  shows  that  in  that  interview? 
in  Dickenson's  garden,  all  parties  treated  Dickenson  as  the 
owner  of  the  title  from  Crow's  heirs.  By  recurring  to  the 
record,  we  find  that  Bartlett  conveyed  to  Dickenson,  February 
1,  1856.  Conant  then  first  saw  Bartlett,  and  Bartlett  made 
this  admission  to  Conant  in  the  summer  of  1856.  This  was 
months  after  Bartlett  had  parted  with  his  title  to  Dickenson. 
Can  it  be  pretended  that  the  statements  of  Bartlett,  made 
after  he  had  conveyed  the  land,  can  be  given  in  evidence 
against  Dickenson,  to  defeat  that  conveyance?  Most  unques- 
tionably not.  If,  as  before  stated,  that  admission  is  true,  let 
its  truth  be  proved,  by  evidence  competent  to  prove  a  fact, 
and  not  by  proof  of  what  Bartlett  said  about  it  at  a  time  when 
he  had  no  interest  to  be  affected  by  his  statements. 

5.  There  was  no  foundation  whatever,  laid  for  the  intro- 
duction of  Conant's  evidence  as  to  the  contents  of  his  own 
letters.  They  do  not  appear  to  have  been  lost,  mislaid  or 
destroyed.  They  are  shown  to  have  been  addressed  to  Bart- 
lett, who  is  shown  to  be  a  resident  of  Hancock  county,  the 
very  county  in  which  the  trial  was  had.  These  letters,  if  any 
such  were  writ! en  by  Conant,  should  be  in  Bartlett's  possession. 
Yet  when  he  is  produced  as  a  witness,  the  non-production  of 
the  letters  are  not  accounted  for,  or  offered  to  be;  but  on  the 
contrary,  Bartlett  swears  most  positively  he  never  wrote  or 
received  any  such  letter;  and  that  the  first  letter  he  ever 
wrote  to  Conant  was  the  one  in  the  record — and  that  before 
that  time  he  did  not  know  where  Conant  resided;  and  that 
that  letter  is  correctly  dated. 

6.  The  letter  of  Bartlett  to  Conant,  dated  June  2,  1854, 
was  improperly  admitted  in  evidence  against  Dickenson. 
That  letter  was  written  after  the  title  to  Bartlett  and  Dicken- 
son had  been  acquired  from  Crow's  heirs, — and,  therefore, 
after  any  agency  of  Bartlett  in  making  the  purchase  had 
ceased,  and  when  no  act  of  his  could  affect  Dickenson 
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III.  Admitting  Conant's  deposition,  and  Bartlett's  letter  of 
the  2nd  of  June,  1854,  in  evidence,  there  is  still  no  sufficient 
proof  that  Bartlett  and  Dickenson,  or  either  of  them,  had 
notice  of  Conant's  title  at  the  time  they  purchased  of  Crow's 
heirs.  This  notice,  to  deprive  Dickenson  of  his  clear  legal 
title,  must  be  clear.  The  only  evidence  of  the  notice  in  the 
record  is,  the  depositions  of  Conant  and  Dozier,  and  the  above 
letter  of  Bartlett. 

1.  The  deposition  neither  proves  that  the  person  Dozier 
refers  to  was  Bryant  Bartlett,  or  who  he  was,  or  what  his  name. 
What  he  s&ys  of  himself  proves  nothing  till  he  is  in  some  way 
identified.  Even  admitting  it  to-  have  been  Bryant  Bartlett, 
the  deposition  in  no  way  indicates  the  time  at  which  the  con- 
versation occurred,  and  is  of  course  no  proof  that  it  occurred 
prior  to  the  13th  of  May,  1854. 

2.  The  letter  of  Bartlett  of  the  2nd  of  June,  1854.  This 
letter  can  in  no  respect  prove,  or  tend  to  prove,  notice  to  Bart- 
lett and  Dickenson  of  Conant's  title,  when  they  purchased  of 
Crow's  heirs  before  it  was  written.  But  it  does  prove  one 
thing  very  clearly,  and  that  is,  that  Conant's  testimony  as  to 
the  suppressed  pretended  prior  letters  of  Bartlett,  is  entitled 
to  a  very  doubtful  credit.  This  letter  bears  no  indication  of 
being  the  sequel  to  a  series  of  letters.  It  makes  no  allusion 
to  any  former  letter.  Its  contents,  mode  of  expression,  and  its 
whole  air  and  manner,  furnish  an  almost  conclusive  indication 
that  it  was  Bartlett's  first  letter  on  the  subject;  and  tends 
strongly  to  the  suspicion  that  no  other  pretended  letters  wrere 
written,  or  if  at  any  time  written,  their  dates  were  unsatis- 
factory. If  written,  why  are  they  not  produced?  Can  any 
reasonable  explanation  be  given,  why,  as  this  was  preserved, 
the  others  were  not  preserved  also?  No  explanation  is 
attempted.  The  reason  is  left  a  blank.  And  Bartlett's  denial 
that  he  ever  wrote  such  letters  to  Conant,  leaves  the  irresis- 
tible conclusion  that  Conant  is  mistaken  about  having 
received  such  letters. 

3.  The  deposition  of  Conant.  We  find  this  deposition,  as 
already  suggested,  subject  to  grave  suspicion.  But  waiving 
that,  let  us  try  it  by  itself     Conant  is  testifying  from  memory, 
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as  to  a  precise  point  of  time,  after  the  lapse  of  more  than  five 
years.  He  first  says  he  became  acquainted  with  Bartlett  in 
April,  1854.  He  next  says  he  "  thinks  "  it  was  "  about  the 
last  of  April  or  the  first  of  May,  1854."  He  again  says  he 
"  thinks  "  he  received  Bartlett's  first  letter  about  the  last  of 
April,  or  the  first  of  May,  1854.  To  still  further  show  his 
wavering  recollection,  he  again  says  he  "thinks"  Bartlett's 
first  letter  wes  dated  about  the  last  of  April,  or  the  first  of 
May,  1854.  These  different  modes  of  expression  import  a 
difference  of  days,  and  yet,  in  this  case,  days  are  material.  If 
in  testifying  from  memory,  after  the  lapse  of  five  years,  he 
has  in  these  expressions  of  his  recollection  or  belief  mistaken, 
and  has  placed  the  time  thirteen  days  before  the  true  date  of 
that  letter,  there  was  no  prior  notice.  Indeed,  in  order  to 
place  the  date  of  that  letter  subsequent  to  the  13th  of  May,  it 
is  not  necessary  to  assume  that  he  is  mistaken.  He  does  not 
pretend  to  fix  the  precise  time.  It  is  "  about "  the  last  of 
April  or  "about  "the  first  of  May.  What  is  the  latitude  to 
be  given  to  "about"  in  a  witness  testifying  from  memory, 
after  the  lapse  of  years '4  It  is  for  the  plaintiff  to  prove  notice. 
Are  such  loose  statements,  of  belief  only,  where  the  slightest 
mistake  would  be  fatal,  to  be  held  to  be  clear  proof  required 
to  destroy  a  legal  title  to  land?  So  far  can  this  be  from 
proving  the  letter  to  have  been  dated  prior  to  the  13th  of  May, 
that  what  follows  in  his  deposition  almost  conclusively  proves 
it  to  have  been  after  that  time.  "  A  short  time  after  this," 
says  he,  "  I  received  one  or  two  letters  from  him  from  Louis- 
ville." Did  he  receive  "  one "  letter  from  Louisville,  or 
"two  "?  As  we  have  one  letter  from  there  in  the  record,  and 
know  of  no  other,  and  as  he  does  not  state  he  received  more 
than  one,  we  must  presume  there  was  no  other  from  that  place. 
As  to  the  date,  both  of  this  first  letter,  and  of  the  Louisville 
letter,  he  was  testifying  from  memory.  Fortunately  we  know 
from  the  record  the  date  of  this  Louisville  letter,  and  when  it 
was  mailed.  It  was  dated  the  2nd  of  June,  and  was  mailed  on 
the  4th  of  June,  and  must  have  been  received  by  him  some 
days  afterwards.  Is  this  "  soon  after  "  the  last  of  April  or 
the  first  of  May?     And  if  his   memory  so   confounds   these 
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dates,  or  this  is   his   idea   of  when  one   event  follows  "soon 
after"   another,  what  construction,  in   respect   either   to   his 
memory,  or  to  his  judgment,  shall  we  give  to  his  "about"  in 
reference  to  the  date  of  the  first  letter,  or  to  the  time  at  which 
he  received  it.     Does  this  comparison  of  his  ideas  or  memory, 
tested  by  the  actual  date  of  one  letter,   of  which   we   know, 
clearly  know  that  the  date  of  the  other  was  prior  to  the  13th 
of  May.     It  simply  proves,  that  if  he  ever  received  any  such 
first  letter,  he  has  no  distinct  knowledge  or  recollection  of  its 
date  or  when  received.     After  a   "partial   hunt"  he  does  not 
produce  it.     He  kept  no  copy  of  his  reply.     He  has  therefore 
neither  of  these   to   refresh   his  memory    by.     But,  says  he, 
"by  referring  to  letters  from  Scofield  and  Winston,  relative  to 
said  land,  I  think  it  was   from   the   fifteenth  of  April  to  the 
first  of  May."     He  had   already  said  he  thought  it  about  the 
last  of  April,  he  now   places  it  possibly   as  far   back  as  the 
fifteenth  of  that  month ;  and  yet,  with  this  reference  to  letters 
not  written  by  himself,  and  of  which  he   knew  neither  when 
nor  from  whence  they  were  written,  he  concedes  an  uncertain 
margin  of  fifteen  days — when  a  mistake  or  error  of  thirteen 
days  in  his  last  date,  places  the   letter  after  the  13th  of  May, 
as  it  must  have  been,  if  as  he  had   already  testified,  the  letter 
from  Louisville  in  June,  was  "soon  after"  the  first  one,  unless, 
in  violation  of  the  evident  meaning  and  understanding  of  the 
witness,  we  make   this  "soon  after"  cover  a  period  of  nearly 
two  months.     In  all  this  we  do  not  object  to  the  witness,  that 
he  does  not  recollect.  We  only  object  that  he  cannot  recollect, 
that  no  honest  witness  can  recollect  precise  dates,  after  such  a 
lapse  of  time,  and  that   the   deposition  taken  together,  shows 
that  Conant  is  no  exception    to   the  rule.     And  yet  in   this 
case,  precise  dates  are  material — and  if  not  proved  with  pre- 
cision, and  clearly  proved,  there  is  no  proof  of  notice  affecting 
the  case.     For  this  deposition  is  in  fact   the  only  evidence  in 
the  record  touching,  or  tending  to  prove  prior  notice.     If  this 
does  not  prove  it,  it  is   not  proved — and   if  titles  to  land  are 
to  be  set  aside  upon  such  vague  and  unsatisfactory  testimony 
as  this,  and  that  too,  of  a   witness  who,  if,  not  interested   in 
fact,  is  naturally  interested  to  sustain  a  title  derived  through 
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himself,  and  whose  testimony,  as  already  suggested,  is  other- 
wise subject  to  suspicion,  we  can  only  say  that  our  titles  to  oui 
estates  are  held  by  a  very  uncertain  tenure. 

Thus  far  we  have  considered  the  question  of  prior  notice 
principally,  on  the  proof  offered  by  the  plaintiff  Breeden. 
We  see  that  by  his  own  showing  he  relies  only  on  the  uncer- 
tain testimony  of  a  witness  testifying  without  any  precision  as 
to  dates,  and  of  doubtful  and  questionable  circumstances,  and 
that  from  mere  memory,,  and  after  a  great  lapse  of  time.  It 
is  not  denied  that  Dickenson,  the  defendant  below,  is  a  pur- 
chaser for  a  valuable  consideration,  entitled  to  the  protection 
of  the  statute  of  the  court,  unless  full  and  clear  notice  of 
the  prior  deed  from  the  patentee  is  brought  home  to  him  by 
the  evidence.  Certainly  the  plaintiff's  evidence  falls  very  far 
short  of  proving  clear  notice  to  him  of  such  deed.  It  can  at 
most  raise  a  suspicion  or  a  doubt  of  full,  notice,  but  cannot 
establish  it  clearly  in  a  judicial  mind  as  a  fact,  clear  and 
indisputable. 

Now,  Bartlett  himself  is  produced  by  the  defendant 
Dickenson.  It  is  not  pretended  that  Dickenson  had  notice, 
but  it  is  insisted  that  Bartlett  had.  Bartlett  knows  whether 
he  had  or  not.  He  has  no  interest  in  the  land,  nor  in  this 
suit.  He  stands  in  the  case  as  a  witness  unimpeached  and 
unimpeachable.  He  denies  this  actual  notice  positively,  and 
fixes  the  time  and  dates  of  the  letter  and  the  circumstances 
out  of  which  the  defendant  Breeden  would  argue  notice,  in 
such  a  manner  and  with  such  a  precision,  and  with  such  means 
before  him  of  fixing  these  things  correctly,  that  the  court  can 
see  clearly  on  what  grounds  he  testifies  as  he  does,  and  that  it 
is  not  possible  for  him  to  be  mistaken.  His  testimony  com- 
pletely repels  any  suspicion  of  notice,  which  any  one  could 
conceive  as  existed  by  the  evidence  of  Dozier  or  Conant.  For 
this  we  have  only  to  look  at  his  testimony  on  this  point.  Co- 
nant, in  his  deposition,  represents  his  letters  to  Bartlett  as 
having  been  written  in  reply  to  Bartlett's  to  him;  that  the 
correspondence  was  commenced  by  Bartlett.  Now  Bartlett 
testifies  positively  that  he  never  wrote  any  letter  to  Conant 
prior   to   the   letter   of   June   2,    1854.      That  was   his  first 
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letter,  which  we  have  seen,  is  proven  by  the  tenor  of  the  let- 
ter itself.  Bartlett,  in  his  testimony,  says:  "The  first  letter 
I  ever  wrote  to  Edward  L.  Conant,  I  see  on  the  table,  dated 
June  2,  1854.  That  is  the  correct  date.  I  never  knew  where 
he  was  before  that  time.  Never  saw  or  conversed  with  him 
before  that  time."  Again,  he  says:  "Till  my  letter  to  said 
Conant,  written  at  Louisville,  June  2,  1854,  I  had  never  had 
any  communication  or  written  any  letter  to  said  Conant  about 
said  land.  I  did  not  know  he  had  any  title,  and  did  not 
know  he  was  living,  or  where  he  was."  "Since  my  letter  of 
the  2nd  of  June,  I  have  corresponded  with  Conant."  This 
fixes  positively  the  time  wThen  Bartlett  first  wrote  to  Conant, 
against  the,  at  least  uncertain  memory  of  a  witness,  after 
years  have  transpired,  fixed  by  the  aid  of  his  own  letter  before 
him,  which,  in  its  very  tenor,  confirms  his  statement. 

So  also,  if  it  is  admitted  that  Bryant  Bartlett  is  the  person 
who  had  a  conversation  with  Dozier,  Bartlett,  in  his  testimony, 
fixes  the  time  of  that  conversation.  He  says:  "I  never  had 
any  conversation  with  James  I.  Dozier  prior  to  the  time  said 
Dickenson  and  myself  purchased  the  land,  and  got  the  deed 
from  the  Crow  heirs.  I  never  saw  him  or  held  any  conver- 
sation with  him,  prior  to  the  2nd  day  of  June,  1854.  On  that 
day  I  saw  him  at  Louisville,  Kentucky.  I  had  a  conversation 
with  said  Dozier  at  Louisville,  Ky.,  on  the  2nd  of  June,  1854, 
about  the  land.  I  told  him  of  our  purchase  of  the  Crow  heirs. 
I  never  conversed  with  him  at  any  other  time,  or  saw  him,  or 
corresponded  with  him  before.  He  was  at  the  time  a  very  old 
and  very  infirm  man."  This  is  not  in  conflict  with  Dozier's 
statement  of  the  conversation,  but  it  fixes  the  time  of  it,  which 
Dozier  does  not;  and  here  again,  Bartlett  could  not  well  be 
mistaken  as  to  the  time,  for  he  was  then  at  Louisville  on  busi- 
ness, and  was  testifying  with  one  of  his  own  letters  written  from 
that  place  before  him,  by  which  he  could  fix  the  date  of  the 
conversation.  He  says,  however,  that  he  never  told  Dozier  that 
he  was  about  to  purchase  the  land,  but  that  he  had  purchased 
it  of  the  Crow  heirs.  And  the  deed  from  the  Crow  heirs,  sev- 
eral weeks  before,  proved  the  truth  of  the  statement;  and  that 
the  old  and  infirm  Dozier,  testifying  to  a  conversation  five 
20— 30th  111. 
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years  before,  had  misrecollected,  and  converted  an  expression 
as  to  what  had  happened,  into  one  as  to  what  was  about  to 
happen,  against  the  manifest  real  facts  as  to  the  date  of  that 
conversation,  and  that  Bartlett  had,  on  the  13th  day  of  May 
previous,  got  the  deed  from  the  Crow  heirs.  No  weight  can 
be  given  to  this  old,  frail  man's  memory,  wrhen  he  says  that 
Bartlett  said  he  was  about  to  purchase,  when  we  see  he  had 
already  purchased  and  got  his  deed. 

But  it  is  further  insisted  by  the  defendant  in  error,  that  the 
recording  of  the  deed  from  Dozier  to  Conant  in  1836,  reciting 
a  deed  from  Grow,  the  patentee,  to  Dozier,  was  notice  to  Bart- 
lett and  Dickenson,  that  Crow  had  conveyed  to  Dozier,  though 
no  deed  from  Crow  to  any  one  was  recorded  till  years  after 
the  recording  of  the  deed  from  Crow's  heirs  to  Bartlett  and 
Dickenson. 

The  first  remark  wdiich  it  seems  proper  to  make  to  this 
objection  is,  that  no  deed  from  Crow  to  Dozier  is  shown; 
none  such  was  ever  made;  that  recital  is  false,  and  if  Bart 
lett  and  Dickenson  had  known  of  this  deed  of  Dozier,  to 
Conant,  and  of  the  recital  in  it,  by  no  diligence  or  inquiry 
could  they  ever  have  found  any  such  deed.  If  that  recital 
was  notice  of  anything,  it  was  notice  of  the  recited  deed 
which  did  not  exist;  and  it  will  be  time  enough  to  hold  us 
bound  as  having  notice  of  that  deed  when  it  is  shown  that  any 
such  deed  existed.  This,  we  think,  is  a  pretty  good  illustra- 
tion of  the  propriety  of  sending  parties  who  desire  to  pur- 
chase land  to  hunt  into  every  collateral  deed,  because  it 
happens  to  be  recorded,  made  by  parties  who,  on  the  index 
books  required  to  be  kept  by  law,  have  no  apparent  connec- 
tion with  the  source  of  title. 

In  commencing  this  case  under  the  recording  laws,  wTe  start 
from  the  principle  established  by  the  court,  that  subsequent 
purchasers  from  the  heirs  of  the  patentee  stand  on  the  same 
footing,  and  are  protected  in  the  same  manner  and  to  the  same 
extent  as  if  the  subsequent  purchase  had  been  made  from  the 
patentee  in  his  lifetime.     Kennedy  v.  JWorthup,  15  111.  149. 

The  doctrine  of  notice  under  the  recording  laws,  is  based 
on  the  idea  of  bad  faith  and  fraud.     The  recording  of  a  deed 
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is  held  to  be  notice  of  itself;  and  because  of  its  contents  being 
spread  out  upon  a  public  record,  which  every  one  does  or 
may  examine,  it  is  considered  that  a  party  purchasing  with 
tliis  knowledge  or  appropriate  means  of  knowledge,  is  a  fraud 
on  the  party  whose  deed  is  recorded,  But  to  have  this  effort 
of  fraud  actual  or  implied,  the  knowledge  must  be  actual, 
or  must  be  implied  from  the  neglect  of  such  subsequent 
purchaser  to  examine  a  recorded  deed  by  the  rules  of  law  he 
is  required  to  examine.  4  Kent  Com.  171,  172;  40  Law 
Library,  165-170;   Stafford  v.  Weston,  29  Maine,  140. 

Now,  no  rule  of  law  seems  more  clearly  settled  by  adjudged 
cases  than  that  the  recording  of  a  deed  is  only  evidence  of  no- 
tice to  subsequent  purchasers,  who  derive  their  title  under  the 
same  grantor.  A  purchaser  is  not  required  to  examine  the 
record  of  deeds  made  by  strangers  not  connected  with  the 
source  of  title.  In  this  case,  any  person  claiming  under 
Dozier  would  be  required  to  take  notice,  by  the  record  of  his 
deed  to  Conant,  that  Dozier  had  conveyed.  We  do  not  claim 
from  Dozier,  but  under  Crow's  heirs,  and  there  was  on  record 
no  deed  showing  that  Crow  had  conveyed. 

In  the  case  of  Bates  v.  JVorthup,"  14=  Pick  224,  230,  231, 
Justice  Wilde,  in  delivering  .the  opinion  of  the  court,  says: 
"There  is  no  evidence  of  any  notice  to  Blodgett.  It  has  been 
argued  that  the  registry  of  the  deed  is  presumptive  notice; 
but  we  think  not.  It  is  only  evidence  of  notice  to  after  pur- 
chasers under  the  same  grantor.  To  hold  a  purchaser  of  lands 
to  take  notice  of  the  record  of  deeds  to  determine  whether 
some  stranger  has,  without  right,  made  conveyances  of  their 
lands,  would  be  a  most  dangerous  doctrine,  and  cannot  be 
sustained  with  any  color  of  reason  or  authority." 

In  another  case  the  court  says:  "But  the  fact  that  Clark 
had  conveyed  the  premises  to  the  defendant,  would  not  afford 
one  who  wished  to  purchase  the  lands  of  Greeley  any  satisfac- 
tory evidence  that  Clark  purchased  of  Greeley,  or  had  a  right 
to  convey  to  the  defendant.  The  record  cannot  be  regarded 
as  giving  notice  of  any  facts  not  stated  in  it,  or  not  to  be 
expected  in  the  ordinary  course  of  business  to  be  found  in  it." 
Roberts  v.  Bovjen,  23  Maine,  165. 
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In  another  case  the  court  says:  "As  to  this  it  suffices  to 
say  that  the  provision  in  the  recording  acts  is  intended  for 
the  protection  of  purchasers  against  previous  grants  by  their 
own  grantor,  of  which  they  were  ignorant."  Embury  v.  Con- 
bury,  2  Barb.  S.  C.  R.  98,  109. 

To  the  same  purport,  amongst  other  cases,  we  refer  to  the 
following:  Tilton  v.  Hunter,  24  Maine,  29,  34,  35;  Tilton 
v.  Pitman,  14  Georgia,  530,  536 ;  Lightner  v.  Mooney,  10 
Watts,  407,  412;  Seeley  v.  Wolf,  10  Ohio,  .80;  40  Law 
Library,  161,  162;     Wallace  v.  Crapps,  2  Strobh.  266. 

As  a  deed  made  by  an  apparent  stranger  to  the  source  of 
title,  Bartlett  and  Dickenson  were  therefore  not  required  to 
take  notice  of  the  deed  from  Dozier  to  Conant,  or  to  know  its 
contents  or  recitals.  Those  recitals  would  only  operate  as  be- 
tween the  parties  to  that  deed  and  those  claiming  under  it  by 
way  of  estoppel  to  pass  the  estate  to  the  grantees,  and  preclude 
inquiry  as  to  the  truth  of  the  recited  fact.  It  binds  or  affects 
only  those  who  claim  under  that  deed.  The  record  of  the 
deed  has  no  effect  as  to  strangers  to  it,  because  it  does  not  by 
the  records,  and  by  the  abstract  of  names  of  the  parties  to 
deeds  required  by  law  to  be  kept,  and  by  which  only  can  the 
examination  of  records  be  practically  made,  appear  to  be  con- 
nected with  any  prior  grantee  of  Crow,  or  with  Crow  himself 
,To  this  point  the  decision  of  the  court  in  the  case  of  Pelton  v. 
Pitman,  14  Georgia,  530,  is  most  sensible  and  pertinent. 
Say  the  court  in  that  case:  "Mr.  Pitman  is  about  to  purchase 
lot  No.  374  of  Allen  Marshall,  who  informs  him  that  he 
derived  his  title  from  Mrs.  Jane  Carlisle,  the  only  heir-at-law 
of  Benjamin  Carlisle,  and  also  from  the  estate  of  said  deceased. 
How  could  the  registration  of  deeds  from  Sullivan  to  Marshall, 
and  from  Marshall  to  Ruskin,  put  Mr.  Pitman  upon  inquiry 
as  to  the  ownership  of  this  land?  He  searches  the  records 
alphabetically  to  see  whether  the  Carlisles,  husband  or  wife, 
his  original  grantors,  had  conveyed.  He  finds  no  deed  passing 
out  of  them.  What  is  there  on  the  books  to  direct  his  atten- 
tion or  inquiry  to  the  deeds  executed  by  other  persons,  having 
no  connection  with  the  Carlisles?  We  look  to  the  index  for 
the  names  of  the  grantor  and  grantee,  and  not  to  the  body   of 
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the  deed  to  see  what  property  they  conveyed.  Such  a  rule 
would  devolve  upon  every  citizen,  for  his  safety  and  security, 
to  search  the  books  in  the  clerk's  office,  almost  as  diligently 
as  his  bible,  to  see  what  property  was  passing  from  hand  to 
hand  through  the  entire  community.  It  would  be  practically 
to  convert  him  into  that  most  odious  of  characters,  a  busy- 
body in  other  people's  matters." 

As  to  the  alphabetical  index  required  to  be  kept,  see  Revised 
Laws  of  1845,  page  432,  section  7. 

The  recitals  in  deeds,  like  recording,  only  affect  those  claim- 
ing under  the  same  grantors — as  notice,  they  only  affect  those 
claiming  under  them,  and  who  by  the  rules  of  law,  are  presumed 
and  required  to  know  of  them.  I  have  searched  in  vain  to  find 
any  case  in  which  a  subsequent  purchaser  was  charged  with 
presumptive  notice  of  a  deed,  or  of  any  recital  in  it,  made  by 
a  party  who  was  an  apparent  stranger  to  the  title,  and  who 
did  not,  by  any  recorded  deed,  connect  himself  with  the  prior 
owner  of  the  land.  All  the  adjudged  cases  confine  the  effect 
of  recitals  to  parties  claiming  under  the  deeds  containing  the 
recitals, — they  do  not  affect  stranger  in  respect  to  title,  and 
for  similar  reasons  already  given  should  not  affect  a  stranger 
with  presumptive  notice.  Farrow  v.  Boss,  4  Beav.  22;  40 
Law  Library,  153,  154;  Carver  v.  Jackson,  4  Pet.  1,  82 — 88; 
Neal  v.  Hugthrop,  3  Bland.  551—586 ;  Mo  Arthur  v.  McMul- 
len,  2  Barr,  33 ;  Bonner  v.  Wade,  10  Ohio,  465 ;  Moore  v. 
Blackwell,  6  B.  Mon.  67,  73. 

Indeed  this  court  has  in  effect  decided  this  question,  in  the 
case  of  Kennedy  v.  Northujp,  15  111.  149. 

In  that  case,  as  in  this,  the  patentee  had  conveyed  the 
lands.  His  deed  was  not  recorded.  Subsequently,  a  third 
party  who  derived  title  through  the  deed  of  the  patentee  con- 
veyed the  land  by  a  deed  duly  recorded,  reciting  the  convey- 
ance by  the  patentee.  The  heirs  of  the  patentee  then  con- 
veyed, and  spread  their  deed  on  record.  That  was,  therefore, 
the  precise  case  now  presented.  The  facts  were  the  same,  and 
the  recitals  the  same.  And  the  court,  in  deciding  the  case, 
treated  this  reciting  deed,  thus  made  by  an  apparent  stranger 
to  the  recorded  title,  not  as  raising  a  question  of  presumptive 
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notice  to  the  purchaser  from  the  heirs  of  the  patentee,  but 
put  the  case  on  the  ground  as  to  whether  the  purchasers  of 
the  heirs  had  actual  notice  of  the  prior  deed  from  the  patentee, 
and  as  to  whether  they  were  guilty  of  actual  fraud  by  reason 
of  such  actual  notice.  This,  therefore,  brings  the  case  back 
to  the  question  as  to  whether  Bartlett  and  Dickenson,  at  the 
time  they  purchased  of  Crow's  heirs,  had  actual  notice  of  the 
deed  from  Crow  to  Hughes. 

"We  have  seen  that  no  actual  notice  is  proved  by  the  wit- 
nesses and  depositions. 

We  have  further  seen  that  the  recording  of  the  deed  from 
Dozier  to  Conant  created  no  actual  or  implied  legal  notice  of 
that  deed  or  of  its  contents. 

The  only  other  way  in  which  actual  notice  of  that  deed 
could  be  proven,  would  be  to  prove  that  although  they  were 
not  legally  bound  to  take  notice  of  that  deed,  they  had  never- 
theless seen  and  knew  the  contents  of  that  deed  by  having 
read  it  as  recorded.  On  this  point  Bartlett's  testimony,  which 
is  the  only  evidence  on  the  point  is  decisive.  He  says:  "I 
was  informed,  before  said  Dickenson  and  myself  purchased 
from  the  Crow  heirs,  that  the  name  of  Conant  figured  on  the 
records  in  relation  to  some  deed  or  paper  in  relation  to  the 
land.  I  had  never  examined  the  record,  or  the  abstract,  or 
index  book  of  deeds  on  record  in  the  recorder's  office.  I  had 
seen  a  paper  which  I  was  informed  was  a  copy  from  the 
abstract  or  index  book  of  deeds  in  the  recorder's  office,  giving 
the  names  of  the  parties  to  deeds  on  record,  and  the  book  and 
page  in  which  they  were  recorded.  I  supposed  this  to  be  a 
correct  abstract  or  index  of  deeds,  but  I  had  never  examined 
the  original  abstract  or  index  book,  nor  the  record  of  deeds." 

Again,  on  cross-examination  he  repeats  the  same  statement. 
This  as  to  Bartlett  is  decisive  that  Bartlett  had  never  read  or 
seen  the  recorded  deed,  and  there  is  no  pretense  in  the  evi- 
dence that  Dickenson  had  ever  done  so.  He  (Bartlett)  did 
see  what  purported  to  be  a  copy  of  the  index  of  names  to 
deeds  which  he  supposed  to  be  correct,  and  which  index  is 
spread  out  on  the  record,  and  simply  gives  the  names  of  gran- 
tors and  grantees.     It  shows  the  deed  from  Dozier  to  Conant, 


JANUARY  TEEM,  1863.  311 

Dickenson  v.  Breeden. 

but  does  not  give  any  deed  from  Crow,  the  patentee,  under 
whom  Diokenson  claims.  He  relied  on  that  index  as  showing 
the  patentee  had  not  conveyed,  as  he  had  a  right  to,  .on  the 
principles  both  of  law  and  common  sense.  It  was  to  facili- 
tate the  examination  of  titles  that  the  abstract  or  index  book 
is  required  to  be  kept,  and  the  index  book,  or  the  copy  of  it 
which  he  had  furnished  him,  gives  no  clue  as  to  a  further 
examination  for  a  title  or  deed  from  Crow.  On  this  point  the 
case  of  Felton  v.  Pitman,  4  Ga.  530,  is  a  sensible  and  just 
view  of  the  law,  which  was  made  for  practical  uses,  and  in 
providing  for  an  index  book,  did  not  intend  to  devise  a  snare 
for  honest  purchasers.  But  it  is  said  if  he  had  read  the  deed 
from  Dozier  to  Conant,  he  would  have  seen  the  recital.  The 
answer  is,  that  as  a  deed  from  a  stranger  not  connected  by  the 
record  with  the  title,  he  was  not  bound  by  the  rules  of  law  to 
read  it  or  know  its  contents;  nor  could  he  have  dreamed  that 
it  would,  if  read,  give  him  the  information  recited  in  it.  Says 
the  case  already  referred  to  {Roberts  v.  Bovjen,  23  Maine,  165) 
"  the  record  cannot  be  regarded  as  giving  notice  of  any  facts 
not  to  be  expected  in  the  ordinary  course  of  business  to  'be 
found  in  it;"  and  such  recitals  in  deeds  are  under  our  practice 
and  system  of  conveyancing  almost  unknown.  We  put  it  to 
the  court,  as  we  might  as  we  believe  to  every  practicing  lawyer 
in  the  State,  to  answer,  whether  in  examining  titles  of  record, 
they  ever  in  any  one  case,  examined  a  deed  not  apparently 
connected  with  the  chain  of  title  for  the  purpose  of  seeing 
whether  there  was  recital  of  prior  conveyance  in  it.  I  venture 
to  affirm  that  the  answer  would  be  an  universal  negative. 

IV.  The  defendant  has  also  established  a  good  defense 
under  the  second  section  of  the  limitation  law  of  1839. 

On  the  7th  of  December,  1835,  Stephen  B.  Munn  conveyed 
the  premises  to  Charles  F.  Moulton  and  Russell  H.  Kevins  as 
joint  tenants,  and  on  the  1st  day  of  March,  1839,  they  con- 
veyed to  Robert  Schuyler,  Russell  H.  Nevins,  William  Couch, 
Abijah  Fisher  and  Daniel  Lee,  also  as  joint  tenants.  Daniel 
Lee  died  in  January,  and  Russell  H.  Nevins  in  October  or 
November,  1853,  by  which  the  estate  in  joint  tenancy  sur- 
vived to  Robert  Schuyler,  William  Couch  and  Abijah  Fisher, 
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who,  on  the  20th  day  of  September,  1854,  conveyed  to  William 
Couch,  Abijah  Fisher  and  David  H.  ISTevins;  and  their 
grantees  conveyed  to  the  defendant  Dickenson  on  the  26th  of 
September,  1856.  In  the  meantime,  in  April,  1854,  Robert 
Schuyler,  William  Couch  and  Abijah  Fisher  contracted  the 
land  by  a  written  agreement  to  B.  F.  Scofield,  who,  on  the  1st 
of  June,  1854,  assigned  the  agreement  to  Bryant  Bartlett  and 
the  defendant  Dickenson,  and  in  June,  1854,  Bartlett  and 
Dickenson  took  possession  of  the  land,  which,  till  that  time, 
had  always  remained  vacant  and  unoccupied,  and  the  defend- 
ant Dickenson  has  remained  in  the  possession  ever  since.  On 
the  1st  day  of  February,  1856,  Bartlett  conveyed  his  interest 
in  the  premises  to  Dickenson,  who  thus  by  said  agreement  of 
sale,  and  Bartlett' s  deed,  as  well  as  by  the  deed  of  the  gran- 
tees of  Couch,  Fisher  and  Kevins,  to  him,  of  September  26, 
1856,  connects  himself  with  the  original  deed  from  Munn. 

While  Robert  Schuyler,  Russell  H.  Kevins,  William  Couch, 
Abijah  Fisher  and  Daniel  Lee,  held  the  Munn  title  in  joint 
tenancy,  they  paid  the  taxes  of  1847,  on  the  4th  day  of  Feb- 
ruary, 1848,  and  also  the  taxes  of  1848,  1849, 1850,  1851  and 
1852.  After  the  death  of  Russell  H.  Kevins  and  Daniel  Lee, 
in  1853,  the  survivors  in  joint  tenancy,  Schuyler,  Couch  and 
Fisher,  paid  the  taxes  of  1853  on  the  24th  of  April,  1854. 
The  receipt  for  the  taxes  of  1853,  was  taken  in  the  names  of 
all  the  joint  tenants,  of  the  deceased  as  well  as  of  the  sur- 
vivors; but  as  the  survivors  owned  the  estate,  and  those 
deceased  could  not  pay,  it  was  in  law  as  well  as  in  fact,  a 
payment  by  the  survivors. 

Bartlett  and  Dickenson  paid  the  taxes  of  1854  and  1855, 
and  the  defendant  Dickenson  paid  the  taxes  of  1856  and  1857, 
the  last  payment  being  made  on  the  29th  day  of  January, 
1858,  being  prior  to  the  commencement  of  this  suit,  which 
was  on  the  7th  of  March,  1859. 

Dickenson  has  therefore  properly  connected  himself  with  a 
sufficient  color  of  title,  and  the  only  question  is,  whether  he 
has  shown  the  payment  of  taxes  under  this  color  of  title  "  for 
seven  successive  years,"  while  the  land  was  vacant  and  unoc- 
cupied, within  the  meaning  of  the  law. 
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As  to  the  mere  matter  of  fact,  there  can  be  no  doubt  that 
the  language  of  the  law,  and  the  decisions  of  this  court,  up  to 
the  present  time,  have  been  complied  with.  That  the  parties 
making  the  payments  had  the  legal  color  of  title — that  they 
paid  the  taxes  for  "  seven  successive  years,"  and  that  at  the 
time  of  each  of  these  payments,  and  during  the  intermediate 
periods,  the  land  was  "  vacant  and  unoccupied." 

The  taxes  were  paid  for  the  years  1847,  1848,  1849,  1S50, 
1851,  1852,  and  1853,  full  "  seven  successive  years."  The 
first  year's  tax  was  paid  February  4,  1848,  and  on  the  seventh 
year,  on  the  24th  of  April,  1854.  The  land  was  vacant 
and  unoccupied  till  June,  1854,  when  possession  of  it  was 
taken  under  the  title  under  which  the  taxes  had  been  paid. 
It  will  be  seen,  therefore,  that  although  the  seven  years 
taxes  were  paid  while  the  land  was  vacant,  the  premises  were 
reduced  to  possession  within  less  than  seven  years  from  the 
date  of  the  first  payment,  and  the  only  question,  therefore,  is, 
whether,  after  the  full  payment  of  the  legal  series  of  taxes 
while  the  land  is  vacant,  the  subsequent  taking  of  the  posses- 
sion of  the  land  by  or  under  the  tax  payer,  before  seven  years 
have  elapsed  from  the  first  payment,  defeats  and  annuls  the 
effect  of  those  prior  payments,  made  strictly  in  pursuance 
of  the  statute;  whether  the  effect  of  a  condition  prece- 
dent required  and  sanctioned  by  law,  is,  when  legally  per- 
formed, to  be  overturned  by  an  act  subsequent  to,  and  not 
inconsistent  with  it. 

For  the  purposes  of  this  case,  it  might  be  safely  admitted, 
that  the  bar  of  the  statute  does  not  attach  till  the  lapse  of 
seven  years  from  the  date  of  the  first  payment;  that  Dicken- 
son, if  the  suit  had  been  instituted  before  the  end  of  that 
period,  would,  though  in  possession,  have  been  without  de- 
fense. But  that  question  does  not  necessarily  arise  in  this 
case.  He  was  sued  long  after  this  period  had  elapsed,  and 
the  sufficient  inquiry  is,  whether,  when  the  payment  of 
the  statutory  series  of  taxes  is  completed  while  the  land  is 
vacant,  the  subsequent  entry  on  the  land  before  the  seven 
years  from  the  first  payment  have  elapsed,  prevents  the  bar 
of  the   statute   from   attaching   on    the    expiration    of    that 
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period.  For  this  we  can  only  refer  to  the  plain  language 
of  the  statute,  to  what  seems  to  be  its  true  construction 
and  manifest  object  and  meaning,  and  to  such  authorities 
as  may  aid  in  its  correct  solution;  if,  indeed,  that  which 
under  the  language  of  the  statute,  would,  to  a  plain 
man,  seem  so  plain,  really  needs  any  solution.  This 
court  seems  already  to  have  given  to  the  language  of  the 
statute,  its  obvious  meaning  in  respect  to  the  acts  which  con- 
stitute the  limitation;  that  though  the  time  when  the  limita- 
tion takes  effect,  is  at  the  end  of  seven  years  from  the 
payment  of  the  first  tax,  the  fact  which  constitutes  the 
limitation  is  the  payment  of  taxes  for  seven  successive  years, 
by  the  holder  of  the  paper  title.  The  payments  being  com- 
pleted, the  acts  required  are  completed  also,  and  all  that 
remains  to  create  the  bar,  is  the  mere  fulfillment  of  the  time. 
Newlcwdv.  Marsh,  19  111.  376,  385;  Dunlap  v.  Dougherty, 
20  111.  297,  403,  404;  Steams  v.  Gittings,  23  111.  387,  391, 
392;  Bride  v.  Watt,  23  111.  507,  510,  512. 

Grimshaw  &  Williams,  for  Appellee. 

We  propose  briefly  to  examine  the  points  elaborated  by 
the  attorneys  of  Dickenson,  in  the  order  that  they  are  pre- 
sented on  the  abstract,  and  brief  of  points  attached  to  the 
abstract. 

The  description  of  the  land  as  "  N.  W.  26,  K  5,  W.  8,  of 
the  bounty  land,"  "  situate,  lying  and  being  in  Hancock 
county,  State  of  Illinois,"  "patented  to  Edward  Crow,  a 
soldier  in  the  late  war,"  is  full  and  sufficient.  But  if  there 
was  any  ambiguity  in  the  deed  containing  that  description, 
the  patent  to  Crow  and  conveyances  subsequent  to  the  patent 
and  prior  to  the  deed  from  Dozier  to  Conant,  render  the  cle- 
cription  certain.     Dougherty  v.  Purdy,  18  111.  206. 

There  is  no  ambiguity  in  the  description  in  the  deed  in  this 
case ;  but  if  there  was,  the  case  above  cited  removes  all  ques- 
tion as  to  its  admissibility  in  evidence.  See  also,  Worden  et  al. 
v.  Williams,  24  111.  74. 

The  evidence  of  Conant  was  introduced  as  tending  to  prove 
notice  to  Dickenson,  throagh  Bartlett,  who  was  his  co-grantv,e 
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from  the  heirs  of  Crow,  prior  to  the  pretended  purchase  of 
Bartlett  and  Dickenson  from  the  heirs  of  Crow. 

The  letters  were  wanted  only  to  fix  the  question  of  time. 
They  were  not  written  to  Breeden,  and  were  not  in  his  pos- 
session. The  evidence  shows  that  Conant  lived  out  of  the 
State  of  Illinois,  and  beyond  the  reach  of  a  subpoena  duces 
tecum.  We  did  all  that  could  be  done  to  get  the  letters. 
When  we  could  not  get  them,  we  had  the  right  to  fix  a  date 
by  the  memory  of  the  witness.  We  were  not  seeking  to 
prove  contents  of  letters ;  but  to  prove  as  a  fact,  that  by  let- 
ter, about  a  time  to  be  fixed  by  the  memory  of  the  witness, 
Bartlett  had  applied  to  Conant  to  purchase  the  land  in  con- 
troversy. 

This  suit  was  commenced  on  the  7th  of  March,  1859,  and 
has  been  tried  twice  before  the  trial  from  which  this  appeal 
was  taken,  and  this  deposition  and  the  affidavit  of  Breeden 
were  used  on  those  trials.  Some  objection  is  made  in  the 
argument  to  the  sufficiency  of  this  affidavit,  because  it  was 
made  in  February,  1860.  How  often,  we  ask,  must  a  plaintiff 
prepare  his  case?  Was  it  necessary  that  Breeden,  a  resident 
of  Louisville,  Ky.,  where  this  affidavit  was  sworn  to,  should 
be  present  at  every  trial  in  Hancock,  to  make  a  fresh  affidavit? 

No  affidavit  was  necessary.  The  letters  were  never,  in  con- 
templation of  law,  in  Breeden's  custody,  and  he  only  sought 
to  prove  a  fact  and  date,  and  not  the  contents  of  the  letters. 
The  fact  to  be  proved  was  notice  to  Bartlett  of  a  conveyance 
by  the  patentee  before  Bartlett  purchased  of  the  heirs  of 
the  patentee.  The  record,  we  think,  apart  from  Conant's 
evidence,  shows  abundant  proof  to  sustain  the  finding  that 
Bartlett  had  notice. 

It  is  assigned  as  error  that  the  court  refused  to  permit  wit- 
ness Scofield  to  answer  a  question  put  to  him  by  appellant. 

Dickenson,  to  make  out  a  defense  under  limitation  act  of 
1839,  had  introduced  in  evidence  a  bond  for  a  deed  from 
Schuyler  and  others  to  Scofield,  purporting  to  be  dated  in 
April,  1854,  and  to  have  been  assigned  by  Scofield,  1st  June, 
1854. 

The  plaintiff  below,  to  rebut  that  evidence,  and,  if  possible, 
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to  show  that  the  date  of  assignment  of  bond  was  not  the  true 
date,  called  Scofield  as  a  witness,  who  testified  that  lie  had 
assigned  the  title  bond  to  Bartlett  and  Dickenson  on  the  day 
he  got  it. 

On  cross-examination,  Dickenson  attempted  to  go  into  an 
investigation,  through  the  witness  of  the  opposite  party,  as  to 
whether  when  Bartlett  and  Dickenson  got  the  assignment  of 
the  bond  through  which  they  claimed  the  tax  title  as  color  of 
title,  they,  Bartlett  and  Dickenson,  were  claiming  from  Crow's 
heirs.  The  evidence  was  rejected  properly.  Dickenson  had 
no  right  to  prove  a  fact  on  cross-examination,  that  had  not 
been  asked  about  on  the  direct  examination. 

Again:  Dickenson,  the  defendant  below,  had  rested  his  case, 
and  plaintiff  Breeden  had  called  witness  Scofield  to  prove, 
by  way  of  rebutting  evidence,  the  date  of  the  transfer  of  a 
title  bond.  What  right  had  Dickenson  to  use  the  witness  of 
plaintiff,  who  had  been  called  to  rebut  defense  of  Dickenson, 
to  fortify  his  defense  by  a  cross-examination  of  his  adversary's 
witness,  called  and  examined  on  a  different  subject?  A  cross- 
examination  is  designed  as  a  test  of  truth,  and  must  be 
confined  to  the  subject-matter  of  the  examination  in  chief. 
Scofield  had  not  been  asked,  by  the  party  calling  him,  about 
Bartlett  and  Dickenson  claiming  title  under  Crow's  heirs. 

Dickenson  had  rested  his  case  on  the  proof  he  had  intro- 
duced, and  had  no  right  to  attempt  to  fortify  that  case  by 
cross-examination  of  a  witness  as  to  a  matter  not  introduced 
by  the  direct  examination. 

The  evidence  would  have  been  irrelevant  even  if  introduced 
in  proper  time. 

The  merits  of  the  case  would  not,  however,  be  affected  by 
the  decision  of  the  foregoing  questions  in  favor  of  either  party. 
They  do  not  affect  the  merits.  The  finding  of  the  court 
should  have  been  the  same,  even  if  all  the  foregoing  points 
had  been  decided  in  Dickenson's  favor;  and  the  verdict  of  a 
jury  or  finding  of  court  should  be  the  same,  if,  after  revers- 
ing this  case,  it  goes  back  for  trial  on  the  circuit.  See  Greenup 
v.  Stoker,  3  Giim.  216. 

Dickenson   sets   up   two   defenses:      1st,   Title   under   the 
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heirs  of  Crow,  the  patentee,  recorded  prior  to  date  of  record 
of  deed  from  Crow  himself,  through  which  Breeden  claimed ; 
and  2nd,  a  defense  under  9th  section,  chapter  Conveyance, 
Rev.  Code  1845. 

To  rebut  presumption  arising  in  favor  of  Dickenson,  by- 
reason  of  his  holding  under  a  deed  from  heirs  junior  in  date 
to  deed  of  their  ancestor,  but  first  of  record,  Breeden  had  to 
litigate  a  question  of  fact. 

Had  Dickenson,  of  himself,  or  through  his  co-grantee,  Bart- 
lett,  notice  of  the  prior  conveyance  when  he  bought  of  the 
heirs  ? 

By  consent,  a  jury  was  waived,  and  this  question  of  fact  was 
tried  by  the  court.  The  finding  of  the  court  on  that  question 
of  fact  is  entitled  to  the  same  credit  that  was  given  to  the  ver- 
dict of  a  jury,  and  will  only  be  disturbed  when  this  court, 
if  case  had  been  tried  by  a  jury,  would  have  reversed  a  decis- 
ion of  a  Circuit  Court  refusing  a  new  trial,  which  was  moved 
for  on  the  ground  that  the  verdict  was  palpably  against  the 
weight  of  evidence. 

This  court  has  repeatedly  held  that  the  finding  of  a  Circuit 
Court  on  questions  of  fact,  was  entitled  to  the  same  weight  as 
the  verdict  of  a  jury. 

Breeden  proves  sufficient  to  put  Dickenson  on  inquiry. 

It  is  shown  by  the  deed  from  Dozier  to  Conant,  recorded 
Sept.  10,  1836,  that  the  land  patented  to  Edward  Crow  was 
by  that  deed  conveyed  to  Elisha  L.  Conant  by  Dozier.  The 
evidence  of  Bartlett,  introduced  by  Dickenson,  shows  that 
Bartlett  knew,  before  he  purchased,  that  Conant's  name  ap- 
peared in  the  record  of  deeds,  and  that  Bartlett  had  a  copy  of 
the  tract  or  numerical  index  relating  to  this  land,  by  which  it 
appeared  that  the  deed  from  Dozier  to  Conant  was  recorded 
in  Hancock  county,  book  B,  p.  464,  long  prior  to  his  purchase 
from  the  heirs  of  Crow. 

He  being  put  on  inquiry  by  this  sort  of  notice,  and  by  the 
positive  notice  admitted  by  Dickenson,  the  defendant,  as 
proved  by  James  A.  Winston,  starts  to  purchase  title,  and  as 
shown  by  testimony  of  James  I.  Dozier,  receives  from  him 
positive  notice  that  Crow  had  sold  the  land  before  his  death. 
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He  further  pursues  his  inquiry  and  hunts  up  Conant,  and 
by  correspondence  gets  additional  notice.  But  even  if  Conant' s 
evidence  were  rejected,  letters  and  all  the  testimony  of 
Dozier  and  Winston,  the  recorded  deed  backed  by  the  admis- 
sion extorted  from  Bartlett,  that  he  had  personal  knowledge 
that  the  numerical  or  tract  index  showed  a  record  of  the  deed 
from  Dozier  to  Conant,  with  its  recitals,  which,  although  not 
correct  in  all  particulars,  contained  enough  to  enable  Bartlett 
actually  to  find  both  grantor  and  grantee,  was  "notice  most 
conclusive  to  him  that  the  title  was  out  of  Crow  when  he 
bought  of  Crow's  heirs. 

Any  jury  would  have  been  justified,  and  it  would  have 
been  its  duty  to  have  found  that  notice  was  proved  both  to 
Bartlett,  the  co-grantee  of  Dickenson,  which  is  notice  to  him, 
and  also  to  Dickenson  as  proved  by  Winston. 

On  this  question  of  notice,  we  refer  to  Doyle  v.  Teas,  4 
Scam.  249,  250;  Williams  v.  Brown,  14  111.  200;  Rupert  v. 
Marie,  15  111.  542;  Scott  v.  Moore  et  al.,  3  Scam.  319;  Cox 
v.  Wilner,  23  111.  479;  Morrison  v.  Kelly,  22  111.  624;  War- 
den et  al.  v.  Williams,  24  111.  67 ;  Ogden  et  al.  v.  Haven  et 
al.,  24  111.  57. 

Treating  the  finding  in  this  case  as  the  verdict  of  a  jury, 
this  court  will  not  disturb  the  finding,  even  if  in  their  opinion 
they  might  have  found  the  fact  of  notice  differently.  Wendell 
v.  Safford,  12  K  H.  178;  Way  v.  Callison,  6  Leigh,  234; 
Brugh  v.  Shanks,  5  Leigh,  599;  Dickenson  v.  Parker,  2  How 
(Miss.)  219;  Lackey  v.  Lane  <&  MeCahe,  7  Miss.  221. 

It  is  the  province  of  a  jury  to  test  the  credibility  of  wit- 
nesses, so  of  the  court  trying  the  case  as  a  jury.  The  witnesses 
are  seen,  and  from  their  manner  of  testifying,  their  credibility 
may  be  tested.  Stovall  v.  F.  <&  M.  Bank  of  Memphis,  8 
Smedes  &  Marshall,  313;   England  v.  Burt,  4  Humph.  401. 

The  only  evidence  in  any  manner  contradicting  the  positive 
proof  of  notice,  comes  from  Bryant  Bartlett,  the  man  who 
perpetrated  this  fraud  on  the  grantees  of  Crow.  His  connec- 
tion with  the  fraud  impeached  his  credibility,  but  if  this  court 
could  have  seen  his  manner  of  testifying,  they  would  not  be- 
lieve one  word  he  said.     Hence  we  insist  on  all  presumptions 
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that  attach   to  the   finding  of  the  court   on  the   question  of 
notice. 

We  insist  that  Dickenson  made  out  no  defence  under  the 
9th  section  of  conveyance  act  of  1845 — that  he  failed  to  show 
payment  of  taxes  on  vacant  land,  with  color  of  title  and  pay- 
ment of  taxes  during  seven  successive  years  on  such  vacant 
and  unoccupied  land. 

The  color  of  title  offered  is  merely  a  deed  from  Stephen  B. 
Munn  to  Moulton  and  others,  dated  December  7,  1835.  The 
land  was  then  vacant.  Munn  had  no  other  pretense  of  title 
or  possession.  We  insist  that  his  mere  deed  for  another  man's 
tract  of  vacant  land  does  not  make  color  (appearance,  if  you 
please)  of  title.  If  he  had  been  in  possession,  his  deed  trans- 
ferring possession  would  have  been  color  of  title,  but  out  of 
possession  how  can  a  private  man's  deed  to  vacant  land  be 
color  (or  appearance)  of  title.  This  phrase,  "color  of  title," 
has  been  so  often  argued  over  that  we  do  not  wish  again  to 
quote  authorities.  It  was  first  used  in  actions  of  trespass  and 
defenses  under  twenty-one  years  or  twenty  years  limitation 
laws,  to  characterize  the  extent  of  possession  of  a  whole  tract 
as  contradistinguished  from  pedis  possessio  of  a  portion  of  a 
tract,  without  paper  title,  or  to  show  that  outside  of  pedis  pos- 
sessio there  was  a  possession  evidenced  by  paper  claim  beyond 
the  actual  possession. 

The  law  of  1839  used  the  expression  "color  of  title"  first 
in  a  statute;  before  that  time  it  was  a  mere  construction  of  a 
law,  by  which  the  phrase  "color  of  title"  was  interpolated 
into  the  statutes  or  put  into  the  action  of  trespass.  When  the 
act  of  1839  used  the  phrase  "color  of  title"  in  the  second 
section,  now  ninth  section,  of  act  of  1845,  it  certainly  did  not 
mean  to  permit  a  party  to  make  a  deed  to  vacant  land,  and 
call  that  deed  "color  of  title  made  in  good  faith  to  vacant  and 
unoccupied  land."  This  court  has  never  so  decided,  and  it  is 
to  be  hoped  never  will. 

The  "color  of  title  in  good  faith"  should  have  some  better 
foundation  than  a  mere  deed,  from  one  out  of  possession,  to 
vacant  land.  This  record  does  not  even  show  that  the  deed 
from   Munn,  the   originator   of  this  "color  of  title  in  good 


320  SPRINGFIELD, 


Dickenson  v.   Breeden. 


faith,"  was  recorded.     With   equal   propriety   he  might  have 
made  "color  of  title  in  good  faith"  to  the  whole  State. 

There  was  however,  an  entire  failure  to  show  payment  of 
taxes  during  seven  successive  years  on  vacant  land.  The 
premises  ceased  to  be  vacant  and  unoccupied  in  June,  1854. 
At  that  time  Bartlett  and  Dickenson  took  possession.  The 
lane  ceased  to  be  vacant  land.  The  first  taxes  were  paid  on 
4th  February,  1848,  for  1846  and  1847.  The  last  payment 
while  the  land  was  vacant,  was  on  April  24,  1854. 

The  suit  was  commenced  on  Tth  March,  1859.  All  pay- 
ments made  after  the  receipt  of  April  24,  1854,  were  made  on 
occupied  land,  and  would  fall  under  the  provisions  of  the 
eighth  section,  conveyance  act,  of  Revised  Code  of  1845. 

This  court  has  drawn  a  marked  distinction  between  the  two 
sections,  in  Dunla/p  v.  Daugherty,  20  111.  400,  contrasted  with 
Cofield  v.  Furry,  19  111.  183,  and  Darst  v.  Marshall,  20  111. 
227. 

The  first  cited  case  being  under  the  eighth  section,  the  last 
two  cases  under  the  ninth,  these  cases  cannot  be  reconciled 
except  on  the  principle  that  the  eighth  section  applies  to  cases 
where  possession  with  claim  and  color  of  title  forms  the  bar, 
and  the  ninth  section,  to  "color  of  title  made  in  good  faith  to 
vacant  land." 

The  bar  must  be  shown  complete  under  one  or  the  other 
section,  and  not  by  a  union  of  both,  and  under  the  ninth  sec- 
tion there  must  be  for  seven  successive  years  a  concurrence 
of  "color  of  title  made  in  good  faith,"  payment  of  taxes,  and 
vacant  land.     Newland  v.  Marsh,  19  111.  385. 

The  court  says  of  this  section  of  the  statute,  when  used  as 
a  defense:  "It  does  not  commence  running  only  from  posses- 
sion taken  of  the  land,  but  from  the  time  of  the  concurrence 
of  the  two  things — color  of  title  and  payment  of  taxes — and 
has  performed  its  office,  when  the  color  of  title  and  payment 
of  taxes  have  gone  together  for  the  period  of  limitation." 
"The  statute  is  anomalous,  and  to  give  it  effect  it  must  be 
construed  consistently  with  the  analogies  of  limitation  laws." 
Color  would  not  defeat  Breeden— payment  of  taxes,  without 
color,  would  not  defeat   him— vacant  land  would   not  defeat 
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him;  but,  as  the  court  has  interpreted  this  section,  a  concur- 
rence of  vacant  land,  with  color  and  payment  of  taxes  during 
the  full  period  of  limitation,  seven  years,  will  bar  plaintiff 's 
rights.     See  also  Steams  v.  Gittings,  23  111.  391. 

The  court  says:  "The  ninth  section  of  this  act  has  substi- 
tuted the  payment  of  taxes  for  possession,  to  a  certain  extent, 
and  under  it  the  payment  must  be  made  as  the  first  hostile  act 
which  the  owner  is  required  to  regard  as  manifesting  an  in- 
tention to  appropriate  the  property  to  his  use  by  the  holder  of 
the  color  of  title." 

No  bar  could  begin  to  run  in  this  case  until  February  4,  184S, 
when  the  first  of  the  series  of  taxes  was  paid.  That  was  the 
first  act  of  hostility.  From  that  time  until  the  month  of  June 
1854,  when  the  land  ceased  to  be  vacant  and  unoccupied, 
only  six  years  and  four  months  elapsed.  But  the  taxes  of 
1853  were  paid  April  24,  1854,  six  years  two  months  and 
twenty  days  after  first  payment. 

The  bar  stopped  running  when  the  tract  ceased  to  be  vacant. 
Dickenson  having  failed  to  show  payment  under  the  ninth  sec- 
tion, has  made  no  defense  treating  the  land  as  vacant.  It  wTas 
not  occupied  for  seven  years  before  suit,  and  there  is  no 
pretense  of  a  defense  under  the  eighth  section. 

For  these  reasons  we  insist  that  judgement  below  should  be 
affirmed. 

Bkeese,  J.  Breeden  brought  his  action  of  ejectment 
against  Dickenson  to  recover  possession  of  the  north-west 
quarter  of  Section  twenty-six,  in  township  five  north,  Range 
eight  west,  in  Hancock  county.  The  issue  was  tried  by  the 
court  without  a  jury,  and  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals  to  this  court. 

Both  parties  claim  title  from  the  same  source,  the  plaintiff 
by  deed  from  the  original  patentee,  the  defendant  by  deed  exe- 
cuted by  his  heirs-at-law,  and  he  also  claims  color  of  title  made 
in  good  faith,  and  payment  of  taxes  for  seven  successive 
yeras  thereunder,  as  a  bar  to  the  plaintiff 's  right  to  recover 
the  possession.  The  land  was  vacant  and  unoccupied  until 
the  month  of  June,  1854,  at  which  time  the  defendant  entered 
21— 30th  III. 
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into  possession,  and  was  in  possession  on  the  seventh  of 
March,  1859,  the  day  of  the  commencement  of  this  suit. 

The  principal  questions  presented  by  the  record,  are,  did  the 
defendant  have  notice  of  the  conveyance  from  the  patentee,  at 
the  time  or  before  he  took  a  conveyance  from  the  heirs-at-law  ? 
and  was  the  color  of  title  acquired  in  good  faith,  and  the  pay- 
ment of  taxes  regularly  made,  in  connection  with  and  under 
such  title,  for  seven  successive  years,  whilst  the  land  was 
vacant  and  unoccupied? 

Objections  were  made  on  the  trial,  to  the  deed  offered  in 
evidence  by  the  plaintiff,  from  James  I.  Dozier  to  E.  L. 
Conant,  on  account,  as  is  alleged,  of  the  imperfect  description 
of  the  land.  In  the  deed,  it  is  described  as  "a  certain  tract  or 
parcel  of  land,  situate,  lying  and  being  in  the  county  of  Han- 
cock, in  the  State  of  Illinois,  containing  one  hundred  and 
sixty  acres,  be  the  same  more  or  less,  being  north-west  26, 
north  5,  west  8,  of  the  bounty  lands,  and  being  the  same  quar- 
ter section  patented  by  the  United  States  to  Edward  Crow,  a 
soldier  in  the  late  war,  who  deeded  the  same  to  the  said 
Dozier."  Having  to  take  judicial  notice  of  the  acts  of  Con- 
gress, by  which  the  system  for  the  survey  of  the  public  lands 
in  this  State  were  organized  and  established,  and  of  the  dedi- 
cation of  a  large  portion  of  them  for  bounties  to  those  who 
served  in  the  army  of  the  United  States  in  the  war  of  1812; 
and  having  to  take  judicial  notice  of  the  subdivision  of  the 
State  into  counties,  we  can  be  at  no  loss  in  fixing  the  precise 
location  of  the  tract  in  question,  by  the  descriptive  words 
used  in  this  deed.  There  is  no  ambiguity  or  defect  in  the  de^ 
scription,  and  no  other  tract  of  land  in  this  State  could  suil 
this  description, — it  being  "bounty  land"  in  Hancock  county, 
but  a  tract  in  Township  5  north,  Range  8  west  of  the  fourth 
principal  meridian.  But  if  there  was  an  ambiguity  of  descrip- 
tion, it  could  be  explained  by  proof,  and  for  that  purpose  resort 
might  be  had  to  the  patent  to  Crow,  and  to  the  deeds  from 
him  and  his  grantee.  Dougherty  v.  Purdy,  18  111.  208; 
Worden  et  at.  v.   Williams,  24  111.  74. 

Objections  were  also  made  to  the  reading  of  E.  L.  Conant's 
deposition,  taken  by  the  plaintiff.     ~No  specific  objection   ap.. 
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pears  to  have  been  made  to  this  deposition,  but  only  to  its 
legal  effect. 

One  object  of  this  testimony  was  to  prove  notice  to  the  de- 
fendant of  plaintiff's  title,  by  conveyance  from  the  patentee 
of  the  land,  or  to  show  that  defendant  was  in  a  position  to 
put  him  on  inquiry,  as  to  where,  and  in  whom  the  title  really 
was.  The  defendant  was  co-purchaser  with  Bartlett,  from  the 
heirs  of  Crow,  the  patentee,  and  would  be  affected  by  such 
notice  as  Bartlett  might  have  received ;  hence  its  propriety,  as 
tending  to  prove  notice  to  him.  The  letters  about  which  this 
witness  speaks,  were  his  own  letters,  and  not  presumed  to  be 
in  the  possession  or  under  the  control  of  the  plaintiff,  and  they 
were  alluded  to  more  for  the  purpose  of  fixing  the  time  when 
notice  was  obtained,  than  for  any  other  purpose.  Their  con- 
tents were  not  sought  after,  nor  were  they  the  groundwork  of 
any  portion  of  the  title.  It  was  the  simple  fact,  when  was 
an  application  made  to  witness,  by  Bartlett,  to  purchase  his 
right  to  this  land.  The  affidavit  of  the  plaintiff  to  get  at  the 
contents  of  the  letters,  was  sufficient  for  that  purpose.  They 
were  not  under  his  control,  nor  was  the  party  holding  them 
within  the  reach  of  the  process  of  the  court.  But  we  deem 
all  this  quite  immaterial,  for  it  is  apparent  from  other 
testimony  in  the  cause,  that  the  witness  was  mistaken  about 
the  date  of  the  letters.  The  letter  produced  in  the  record 
shows  the  time  to  have  been  June  2,  instead  of  April  or  May, 
so  that  Conant's  testimony,  on  this  point,  amounts  to  nothing. 
He  was  clearly  mistaken  in  fixing  the  date  as  in  April  or  May. 
And  it  is  quite  apparent,  from  the  letter  itself,  that  it  was  the 
first  written  by  Bartlett  to  the  witness  Conant.  The  whole 
tenor  of  the  letter  shows  this,  unless  it  was  artfully  written  for 
a  purpose. 

Now,  as  to  the  important  question  in  the  case.  Did  defend- 
ant have  notice  of  the  conveyance  of  Crow,  the  patentee, 
before  he  purchased  the  land  of  the  heirs-at-law? 

That  purchase  was  made,  and  the  deed  executed,  May  13, 
1854.  The  deed  from  Dozier  to  Conant,  was  executed  Octo- 
ber 8,  1835,  and  recorded  in  the  proper  county,  September 
10,  1836.     That  record  describes  the  land  as,  "  the  same  quar- 
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ter  section  patented  by  the  United  States  to  Edward  Crow, 
a  soldier  in  the  late  war,  who  deeded  the  same  to  the  said 
Dozier." 

Was  not  this  sufficient  to  put  a  party,  honestly  seeking  to 
discern  the  state  of  the  title,  upon  inquiry?  Though  no  deed 
appeared  of  record  from  Crow  to  Dozier,  still,  the  fact  of  one 
having  been  executed,  is  recited  in  the  recorded  deed.  That 
it  did  put  Bartlett  on  inquiry,  is  abundantly  shown.  About 
the  13th  of  May,  1854,  the  date  of  the  deed  from  Crow's  heirs 
to  Bartlett  and  the  defendant,  Bartlett  is  at  Louisville,  Ken- 
tucky, and  had  an  interview  with  Mr.  Dozier,  who  told  him 
all  about  the  title,  and  how  he  derived  it  by  deed  from  Benja- 
min Hughes,  who  had  a  conveyance  from  Crow,  the  patentee. 
Bartlett  disputed  this  title  on  the  strength  of  some  information 
he  pretended  to  have  obtained,  of  the  insanity  of  Crow  at  the 
date  of  his  deed  to  Hughes,  and  said  to  Dozier  that  he  and  a 
Mr.  Rankin,  and  perhaps  some  other  man,  were  about  to  buy 
it  of  Crow's  heirs,  through  one  Johnson,  the  agent  of  those 
heirs,  and  that  he  had  paid  him  one  hundred  dollars  on  the 
contract. 

On  that  day,  May  13,  1854,  after  all  this  information  re- 
ceived from  Dozier,  and  after  the  deed  from  him  to  Conant 
had  been  on  record  in  the  proper  county  eighteen  years,  con- 
taining in  its  recitals,  substantially  the  same  information,  Bart- 
lett took  a  deed  from  the  heirs  of  Crow,  to  himself  and  the 
defendant  in  this  action,  and  transferring  his  interest  to  his  co- 
purchaser,  that  party,  the  defendant  here,  undertakes  to  say 
that  he  had  no  notice  of  the  prior  deed  from  Crow,  when  he 
took  the  deed  from  his  heirs.  They  lived,  it  seems,  in  the 
same  county  in  which  Mr.  Dozier  resided,  and  it  is  a  fair 
inference,  that  the  deed  was  obtained  from  the  heirs,  after 
this  instructive  interview  with  him.  If  it  wTas  obtained  before 
that  interview,  it  can  add  no  strength  to  the  defendant's  posi- 
tion, for  Dozier  told  him  but  little  more  than  the  records 
spoke.  Here,  then,  was  actual  notice  that  the  title  was  out  of 
Crow;  and  the  deed  from  him  to  Hughes,  and  from  Hughes 
to  Dozier,  though  last  on  record,  must  take  precedence  of  the 
deed  from  Crow's  heirs,  though  tirst  on  reeord.     The  deed 
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from  Dozier  to  Conant  bad  been  on  record  eighteen  years  or 
more,  and  of  which  fact  Bartlett  was  fully  cognizant  when  he 
took  the  deed  from  the  heirs  of  Crow. 

Now,  as  to  the  other  branch  of  the  case.  Did  the  defend- 
ant show  color  of  title,  made  in  good  faith,  and  payment  of 
taxes  concurring  therewith,  for  seven  successive  years,  while 
the  land  was  vacant  and  unoccupied,  so  that  the  bar  of  the 
statute  can  be  interposed?  Section  9,  Act  of  1839,  Scates' 
Comp. 

What  is  color  of  title  made  in  good  faith  under  that  section  ? 
For  an  answer  to  this  question  we  have  only  to  look  to  the  de- 
cisions of  this  court.  In  Woodvjard  v.  Blanchard,  16  111.  430, 
it  was  said  that  color  of  title  was  a  question  of  law,  and  good 
faith  a  question  of  fact,  and  that  color  of  title  must  be  a  paper 
title,  and  whether  originating  in  a  wrong  or  a  right,  made  no 
difference.  There  must  be  some  written  evidence  of  title, 
under  the  statute,  and  as  the  court  say,  "  an  act  or  motion  of 
the  mind," — it  must  be  acquired  honestly — it  must  be  such  a 
title  as  a  reasonably  intelligent  man  would  have  confidence 
in.  Acquiring  such  a  title  would  be  color  of  title  made  in 
good  faith. 

In  Irving  v.  Brownell,  15  111.  412,  this  court  said,  "  by  the 
words  '  claim  and  color  of  title  made  in  good  faith,'  we  must 
understand  such  a  title  as,  tested  by  itself,  would  appear  to  be 
good — that  is,  a  prima  facie  title."  We  understand  by  this, 
that  any  sort  of  title  a  reasonable  man  would  pay  money  for, 
and  pay  the  yearly  taxes  assessed  upon  it,  for  a  series  of  years, 
is  color  of  title  made  in  good  faith. 

In  more  recent  cases,  this  subject  has  been  discussed  by 
this  court,  and  in  Dunlap  v.  Daugherty,  20  111.  404,  we  said, 
that  an  executory  contract  for  a  conveyance  was  not  color  of 
title.  In  Bride  v.  Walt,  23  111.  507,  we  held  that  a  certificate 
of  purchase  at  a  tax  sale,  was  not  color — that  such  certificate 
does  not  purport  to  pass  any  title,  either  in  fee  or  any  other 
estate.  An  instrument  of  writing,  to  be  effectual  as  color, 
must  purport  on  its  face  to  convey  title.  It  must,  apparently, 
transfer  title  to  the  holder.  Not  that  the  title,  when  traced 
back  to  its  source,  should  prove  to  be  an  apparently  legal  and 
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valid  title,  but  the  instrument  under  which  the  claimant  holds 
and  upon  which  he  relies,  must  itself  profess  to  convey  a  title 
to  the  grantor. 

In  Holloway  et  al.  v.  Clark,  27  111.  484,  it  was  held,  that  the 
clerk's  or  sheriff's  deed  for  land  sold  for  taxes,  was  color  of 
title,  and  so  of  a  quit  claim  deed,  for  they,  each  of  them, 
purported  to  convey  the  title,  and  it  was  not  necessary,  if  the 
deed  was  regular  on  its  face,  to  show  that  the  requirements 
of  the  statute  had  been  observed  in  making  the  sale. 

The  substance  of  these  decisions  is,  that  any  deed  purport- 
ing on  its  face  to  convey  title,  no  matter  on  what  it  may  be 
founded,  is  color  of  title.  So  this  court  said,  in  the  case  of 
Packer  v.  Watts,  2T  111.  224,  that  a  party  claiming  color  of 
title  might  avail,  in  deraigning  his  title,  of  a  deed  wanting  a 
seal.  See  also,  Dawley  v.  Van  Court,  21  111.  460.  The  object 
of  the  ninth  section  evidently  is,  to  render  effective,  under  cer- 
tain circumstances,  invalid  titles,  for  as  to  valid  titles,  this  section 
would  be  of  little  practical  use.  The  current  of  the  decisions 
of  this  court  is,  that  color  of  title  made  in  good  faith,  is  shown 
by  any  deed  or  instrument  in  writing  which  purports  on  its 
face  to  convey  title,  which  a  party  is  willing  to,  and  does  pay 
his  money  for,  apart  from  any  fraud,  and  pays  all  the  public 
taxes  assessed  upon  the  land  so  conveyed.  The  deed  itself 
purports  good  faith,  unless  facts  and  circumstances  attending 
its  execution,  show  that  the  party  accepting  the  deed  had  no 
faith  or  confidence  in  it.  McConnell  v.  Street,  IT  111.  254; 
Morrison  v.  Kelly,  22  111.  626.  Testing  this  title  from  S.  B. 
Munn,  through  several  different  purchasers,  all  of  whom  are 
presumed  to  be  intelligent  men,  and  the  payment  of  all  taxes 
assessed  upon  it  for  several  consecutive  years,  and  there  being- 
no  proof  of  fraud,  or  want  of  good  faith,  we  think  the  defend- 
ant showed  color  of  title  made  in  good  faith  to  this  tract  of 
land.  The  rule  in  relation  to  notice  of  a  title  in  another  party, 
or  notice  sufficient  to  put  a  purchaser  upon  inquiry,  has  no 
application  to  a  claim  of  this  kind,  arising  under  this  statute 
of  limitations.  Woodivard  v.  Blanchard,  16  111.  433;  Clajpp 
v.  Bronaghan,  9  Cowen,  558. 

What  papers  did  defendant  exhibit,  on  this  branch  of  the 
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case?  Seven  separate  and  distinct  title  papers,  all  formal, 
originating  in  a  deed  from  Stephen  R.  Munn  to  Moulton  and 
Kevins,  dated  as  far  back  as  December  7,  1835.  What  may 
be  the  recitals  in  this  deed,  we  are  not  informed,  but  it  is  easy 
to  conceive  it  may  contain  sufficient  to  satisfy  reasonably  intel- 
ligent and  cautious  men,  that  it  had  some  foundation  on  which 
to  rest.  It  might  recite  the  fact,  that  he  had  purchased  the 
land  at  a  sale  for  taxes,  or  some  other  fact  sufficient  to  inspire 
some  confidence  in  his  act  of  granting  it  away.  In  addition, 
it  is  shown,  that  those  who  hold  this  color  of  title  from  Munn, 
paid  the  taxes  assessed  upon  the  land,  while  it  was  vacant  and 
unoccupied,  for  a  series  of  years,  and  after  it  was  occupied, 
for  four  years  or  more.  In  the  absence  of  all  proof  to  the 
contrary,  it  is  vain  to  say,  here  was  not  color  of  title  made  in 
good  faith. 

The  next  and  only  remaining  question  is,  did  payment  of 
taxes  for  seven  successive  years,  concur  with  this  color?  Did 
the  payment  begin  with  the  acquisition  of  the  color  of  title, 
and  go  on  with  it,  for  seven  successive  years,  whilst  the  land 
was  vacant  and  unoccupied?  This  is  matter  of  computation. 
The  first  payment  of  taxes,  under  color  of  title,  was  made  on 
the  4th  of  February,  1848,  for  the  taxes  of  1846  and  1847. 
In  June,  1854,  the  appellant  took  possession  of  the  land. 
The  last  payment,  whilst  the  land  was  vacant,  was  made  on 
the  24th  of  April,  1854,  for  the  taxes  of  1853,  a  little  over 
six  years  after  the  first  payment  of  taxes,  so  that  payment  of 
taxes  for  seven  successive  years  has  not  concurred  with  the 
color  of  title,  whilst  the  land  was  vacant  and  unoccupied. 
The  payment  of  the  taxes,  after  possession  taken,  cannot 
enter  into  the  account,  and  thus  blend  section  eight  with 
section  nine,  of  the  act.  The  case  must  stand  wholly  on  the 
ninth  section,  and  under  that,  the  appellant  did  not  establish 
the  bar.  What  was  said  on  this  point  in  Dawley  v.  Van 
Court,  supra,  is  to  be  considered  as  dictum  merely,  and  not  in 
the  case.  On  mature  reflection,  we  are  satisfied,  that  to  make 
out  the  seven  years  payment  of  taxes,  the  two  sections  cannot 
be  blended,  or  one  lapped  on  the  other. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Darius  Kttnkle  and  William  Pollock,  Appellants, 
v.  Amos  M.  Johnson  et  al.,  Appellees. 

APPEAL  FROM  FULTON. 

Where  a  vendor  sold  land  to  be  paid  for  in  three  installments,  and  agreed 
when  the  last  installment  was  paid,  to  give  a  deed  with  covenants  of 
warranty  against  any  person  claiming  under  the  patentee,  and  after  all 
the  installments  were  due,  brought  his  action  for  the  purchase  money,  it 
was  held  to  be  a  good  plea,  that  the  vendor  did  not  own  the  patent  title. 

When  the  time  for  paying  the  last  installment  under  a  land  contract  has 
expired,  the  obligations  to  pay  the  money  and  to  convey,  are  mutual 
and  dependant  covenants,  to  be  executed  simultaneously. 

Then  the  party  who  insists  upon  a  performance  from  the  other  side,  must 
show  a  performance  on  his  own  part.  If  the  vendee  desires  to  rescind 
the  contract,  it  will  be  enough  to  show  that  the  other  party  is  unable 
to  fulfill,  and  as  a  tender  of  the  purchase  money  would  be  unavailing, 
the  law  does  not  require  it. 

Where  a  vendor  sells  land,  to  be  paid  for  in  installments,  with  covenants 
on  his  part  to  convey  good  title,  it  might  be  no  defense  to  an  action 
brought  to  recover  the  first  installments  before  the  last  one  became  due 
that  the  vendor  has  no  title,  for  he  has  the  whole  time  until  the  con- 
tract matures  to  obtain  the  title. 

But  if  he  delays  his  action  until  all  the  payments  are  due,  this  want  of 
title  is  a  good  defense,  as  to  all  or  any  of  the  installments. 

It  would  be  a  good  answer  to  this  defense  for  the  plaintiff  to  show  that 
although  he  does  not  hold  the  title  he  controls  it,  so  that  he  can  comply 
with  his  agreement. 

The  appellees  brought  an  action  of  debt  to  the  February 
term  of  the  Fulton  Circuit  Court,  claiming  fifteen  hundred 
dollars  debt  and  five  hundred  dollars  damages.  The  declara- 
tion contains  eight  counts. 

The  first  count  is  on  a  writing  obligatory  (bearing  date  19th 
June,  1858,)  by  which  appellees  sell  to  appellants  certain 
lands  for  the  sum  of  $1,500,  payable  in  three  installments  of 
$500  each— $500  on  the  first  day  of  December,  1858,  $500 
on  the  first  day  of  December,  1859,  and  $500"  on  the  first 
day  of  December,  1860 — and  time  is  made  the  essence 
of  the  contract ;  said  payments  to  be  made  at  the  office  of 
appellees  in  Vermont,  in  said  county.     Said   writing   contains 
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the  following  covenant  of  the  appellees :  "  And  the  said  par- 
ties of  the  first  part,  further  covenant  and  agree  with  the  said 
parties  of  the  second  part,  that  upon  the  faithful  performance 
by  the  said  parties  of  the  second  part  of  their  undertaking  in 
this  behalf,  and  of  the  payment  of  the  principal  and  interest 
of  the  sum  above  mentioned  in  the  manner  specified,  then  the 
parties  of  the  first  part  shall  and  will,  without  delay,  well 
and  faithfully  execute,  acknowledge  and  deliver  in  person,  or 
by  attorney  duly  authorized,  to  the  parties  of  the  second 
part,  their  heirs  or  assigns,  a  deed  of  conveyance  of  all  the 
right,  title,  and  interest  of  the  parties  of  the  first  part,  in  and 
to  the  above  described  premises;"  with  covenants  of  warranty 
against  any  act  done  or  suffered  by  the  parties  of  the  first 
part,  and  against  any  person  claiming  by,  through  or  under 
the  patentee  of  said  land;  but  not  against  any  person  claim- 
ing by,  through,  or  under  any  tax  title  that  has  or  may  accrue 
on  said  land.  The  said  writing  was  signed  by  all  the  parties. 
In  the  first  count,  appellees  set  out  the  writing  in  haec  verba, 
and  allege  the  making  and  tender  of  a  deed,  on  the  first  day 
of  December,  1860,  to  appellants,  and  the  non-payment  of 
the  money  or  any  part  thereof. 

The  second  count  is  a  general  count  for  land  sold,  $1,500. 

The  third  count  is  a  general  count  for  goods,  etc.,  §1,500. 

The  fourth  count  is  for  money  lent,  $1,500. 

The  fifth  count  is  for  money  paid,  $1,500. 

The  sixth  count  is  for  money  had  and  received,  $1,500. 

The  seventh  count  is  for.  account  stated,  $1,500. 

The  eighth  count  is  for  interest,  $1,500. 

The  declaration  was  filed  at  February  term,  1861,  at  which 
term  defendants  filed  their  pleas,  one,  two,  three,  and  four; 
the  first  plea  nil  debet  to  the  whole  declaration,  and  the 
second,  third  and  fourth  special  pleas.  The  appellees  filed 
their  joint  and  several  demurrer  to  said  pleas  two,  three,  and 
four,  which  demurrer  was  sustained  by  the  court,  and  leave 
was  given  appellants  to  amend  their  second  plea,  and  the 
cause  wras  continued. 

At  the  September  term  of  said  court,  appellants  filed  their 
amended  second  plea,  in  subs  trance,  as  follows :     "  And  the 
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said  defendants,  for  a  further  plea  in  this  behalf,  say,  plaintiff© 
actio  non,  "because  they  say  that  the  said  causes  of  action  in 
the  said  plaintiffs'  declaration  mentioned  are  one  and  the 
same,  and  not  other  or  different,  and  that  the  said  plaintiffs' 
cause  of  action  is  the  writing  obligatory  in  the  said  first  count 
mentioned;  and  the  said  defendants  aver,  that  the  said  plain- 
tiffs, in  and  by  the  said  writing  obligatory,  covenant  that 
they  will,  on  the  payment  of  the  money  mentioned  in 
said  writing  obligatory,  convey  to  defendants  the  land  in 
said  writing  obligatory  mentioned,  and  in  and  by  their 
deed  covenant  to  warrant  the  title  so  conveyed  to  the 
said  defendants  against  any  person  claiming  by,  through, 
or  under  the  patentee  of  said  land;  and  the  said  defendants 
aver,  that  neither  at  the  time  of  the  making  of  said  article  of 
agreement,  or  at  any  time  since,  have  the  said  plaintiffs  been  the 
owner  of  the  patent  title  to  said  land  or  had  any  right  or  title 
to  the  same  whatever,  nor  have  the  said  plaintiffs  made  or 
tendered  to  these  defendants  any  such  deed  for  the  same  as  is 
mentioned  in  said  declaration.  And  the  said  defendants 
further  aver,  the  title  to  the  land  in  the  said  writing  obliga- 
tory mentioned  was  the  only  consideration  and  object  of  said 
contract  by  the  said  defendants,  so  signed  as  aforesaid. 
Wherefore,  by  reason  of  the  said  plaintiffs  not  having  any 
title  to  the  land  in  the  said  writing  obligatory  mentioned, 
the  said  covenant  then  and  there  was  worthless,  and  the 
consideration  of  said  contract  has  wholly  and  entirely  failed. 
And  this  the  said  defendants  are  ready  to  verify;  where- 
fore they  pray  judgment." 

The  appellees  filed  a  general  demurrer  to  said  amended 
plea,  and  the  court  sustained  the  same,  and  the  defendants 
abided  the  demurrer. 

At  the  February  term,  1862,  a  trial  was  had.  The  article 
of  agreement,  mentioned  in  first  count,  was  read  to  the  jury, 
and  that  was  all  the  evidence  in  the  case.  The  court  then 
allowed  the  plaintiffs  to  enter  a  nolle  prosequi  as  to  the  last 
payment  and  interest  mentioned  in  the  agreement.  To  which 
appellants  excepted. 

Yerdict  and  judgment  for  the  plaintiffs  for  one  thousand 
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dollars  debt,  and  two  hundred  and  seven  dollars  and  fifty 
cents  damages.  The  defendants  bring  the  case  to  this  court  by 
appeal. 

J.  S.  Bailey,  for  Appellants. 

In  Clark  v.  Lyons,  25  111.  105,  and  in  Athens  v.  JVale,  ib. 
1 95,  it  is  held  that  a  covenant  to  make  a  sufficient  conveyance 
is  met  by  a  covenant  of  general  warranty,  "  covenant  to 
make  a  general  warrantee  deed  is  performed  by  a  deed 
containing  the  words,  'will  warrant  and  forever  defend'  the 
title." 

Then  the  covenant  of  warrantee  is  equivalent  to  saying, 
that  the  covenantor  is  the  owner  of  the  land. 

If  the  covenant  be  against  the  patentee,  as  in  this  case, 
then  it  is  equivalent  to  saying  that  the  covenantee  is  the 
owner  of  the  patent  title  to  the  land. 

The  title  of  the  land,  whatever  the  covenantee  professes  to 
have,  it  is  the  true  consideration  of  the  contract,  and  not  the 
covenants,  either  in  the  bond  or  deed.  3  Scam.  502;  Mason 
v.  Wait,  4  Scam.  135;  Davis  v.  McYickers,  11  111.  329; 
Gregory  v.  Scott,  4  Scam.  393;  Miller  v.  Howell,!  Scam- 
500;  Owings  v.  Thompson,  3  Scam.  509. 

The  second  and  third  assignments  of  error  may  be  con- 
sidered together.  The  statement  in  the  declaration  is,  that 
a  deed  was  made  and  tendered  to  appellants,  and  there  is  no 
such  proof  in  the  case.  Although  the  payment  of  the  money 
was  made  a  condition  precedent,  and  time  made  of  the 
essence  of  the  contract,  yet  at  the  time  suit  was  brought,  all 
the  payments  were  due;  and  although  the  appellees  had  the 
right,  upon  the  non-payment  of  the  money,  to  rescind  the 
contract,  yet  they  have  elected  to  affirm  the  contract  by 
bringing  suit,  and  the  covenants  are  dependent,  because  the 
contract  is  not  divisible  in  this  form  of  action.  Mecum  v. 
Peoria  and  Oquawka  Railroad,  21  111.  533;  Mason  v.  Wait, 
4  Scam.  131;  Gregory  v.  Scott,  4  Scam.  392. 

The  covenants  to  pay  and  to  convey,  are  dependent, 
because  the  suit  is  brought  upon  the  whole  agreement,  which 
in   debt  cannot  be  divided,  as  a  judgment  for  a  part  is    a 
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merger  of  the  contract.  Duncan  v.  Charles,  4  Scam.  566 ; 
Joh?isonv.  Wygart,  11  Wend.  50;  4  Blackford,  342 ;  1  Chitty's 
Pleading,  120;  Buller's  IT.  P.  182;  Casselberry  v.  Forquer 
27  111.  170. 

Gaton,  C.  J.  We  think  the  court  erred  in  sustaining  thf» 
demurrer  to  the  defendant's  special  plea.  By  the  instrument 
on  which  the  action  is  brought,  the  plaintiff  agreed  to  convej 
to  the  defendant  a  particular  title  to  the  land  described,  that 
is  to  say,  the  patent,  and  it  was  for  this  title  to  the  land  the 
defendant  agreed  to  pay  fifteen  hundred  dollars.  And  now  it 
is  admitted  by  the  demurrer,  that  the  plaintiff  never  had  such 
title,  and  is  unable  to  convey  to  the  defendant  such  a  title. 
Had  the  plaintiff  brought  his  action  for  the  first  two  install- 
ments before  the  time  had  arrived  when  the  plaintiffs  agreed  to 
convey,  it  may  be  that  the  want  of  title  would  not  have  been 
a  sufficient  answer,  for  he  might  claim  the  whole  time  until 
the  contract  matured  to  acquire  such  title.  Harrington  v. 
Higgins,  17  Wend.  376.  But  the  case  is  different  where  the 
party  delays  his  action  until  the  last  payment  is  due,  when  the 
obligations  under  the  contract  become  mutual  and  dependent, 
and  the  acts  to  be  done  in  its  execution  are  simultaneous. 
Then  the  party  who  insists  upon  the  performance  by  the 
other  party,  must  show  performance  on  his  own  part,  while  he 
who  desires  to  rescind  the  contract,  need  only  show  non-per- 
formance, or  an  inability  to  perform  by  the  other  party. 
Doyle  v.  Teas,  4  Scam.  265.  Indeed,  this  inability  to  perform, 
is  a  good  excuse  on  the  part  of  the  purchaser  for  not  tendering 
the  last  payment,  for  the  law  will  not  require  the  performance 
of  a  useless  act,  and  would  be  sufficient  to  entitle  him  to  re- 
cover the  money  back  if  he  had  paid  the  first  installments.  Sir 
Anthony  May  rids  Case,  5  Coke,  21.  There  can  be  no  difference 
in  principle,  whether  the  party  never  had  the  title,  or  having 
had  it,  has  parted  with  it.  In  either  case,  it  might  be  compe- 
tent for  him  to  show  that  he  still  owned  it  in  equity,  and 
could  control  it  for  the  benefit  of  the  purchaser,  so  that  he 
could  in  fact  perform  his  covenant.  But  here  it  is  admitted, 
that  the  plaintiff  never   had  the   title  which  he  professed  to 
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sell  and  agreed  to  convey,  and  this  was,  at  least,  prima  facie 
a  breach  of  his  covenant  the  moment  the  time  arrived  when 
he  might  be  called  upon  to  perform  it,  and  this  authorized  the 
purchaser  to  renounce  it  altogether,  and  treat  it  as  if  it  had 
never  existed. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Maurice  Armstrong,  Plaintiff  in  Error,  v,  Elizabeth 
Webster,  andJAS.  R.  Welch,  Defendants  in  Error. 

ERROR  TO  MONTGOMERY. 

In  an  action  of  assumpsit,  the  defendant  pleaded  the  general  issue  to  the 
whole  declaration,  and  a  special  plea  to  the  first  count.  A  demurrer  to 
the  special  plea  was  overruled.  It  was  held  to  be  error  to  render  a 
judgment  in  bar  of  the  action,  while  the  issue  under  the  first  plea  re- 
mained undisposed  of. 

The  objection  that  a  plea  is  double,  can  only  be  raised  on  a  special  de- 
murrer. 

A  plea  which  shows  a  submission  of  matters  in  controversy  to  arbitrators 
three  days  before  the  execution  of  the  note  sued  upon,  and  which  does 
not  aver  that  the  consideration  of  the  note  was  among  the  matters  sub- 
mitted, is  not  a  sufficient  plea  of  an  award. 

A  plea  which  avers  that  the  note  sued  upon  was  given  to  avoid  the 
threatened  levy  of  a  distress  warrant  by  the  plaintiff,  upon  the  property 
of  one  of  the  defendants,  and  that  there  was  nothing  due  to  the  plain- 
tiff, is  a  good  plea  of  want  of  consideration. 

A  plea  which  sets  forth  facts  showing  a  want  of  consideration,  but  states 
them  as  showing  a  failure  of  consideration,  is  nevertheless  a  good  plea 
of  want  of  consideration. 

This  was  an  action  of  assumpsit  in  the  Montgomery  Cir- 
cuit Court,  brought  by  plaintiff  in  error  against  defendants  in 
error. 

The  declaration  contains  two  counts.  The  first  is  a  special 
eount  upon  a  promissory  note,  and  the  second  is  a  count  upon 
account  stated. 

To  this  declaration  were  interposed  two  pleas. 

1st.     Plea  of  non-assumpsit. 

2nd.     "  And  for  a  further  plea  in  this  behalf  the  said  de- 
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fendants,   by   leave,    etc.,    as    to   the  first   count  of  the   said: 
declaration,  say  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  them,  because  they  say 
that  before  the  making  of  the  said  promise  and  undertaking, 
in  the  first  count  of  said  declaration,  to  wit,  on  the  twenty- 
fifth   day   of  January,  A.  D.  1861,   at   the  county   and  State 
aforesaid,  the  said  plaintiff,  and  the  said  defendant  Elizabeth 
Webster,  submitted  themselves  by  verbal  agreement  of  that 
date,  and  then  and  there  engaged  in  all  things  well  and  truly 
to  stand  to,  obey,  abide,  perform,  fulfill  and  keep  the  award, 
order,  arbitrament,  and  final  end  and  determination  of  Elgin 
Smith,  Titus  Claflin  and  Joseph  Everts,  arbitrators  indiffer- 
ently elected  and  named,  as  well  on  behalf  of  the  said  plain- 
tiff as  of  the  said  defendant  Elizabeth  Webster,  to  arbitrate, 
award,  judge  and  determine  of  and  concerning  all,  and  all 
manner   of,  action   and   actions,  cause   and   causes  of  action, 
suits,  quarrels  and  controversies,  damages  and  demands  what- 
soever,  at   any  time   theretofore   had,   made,   done,  suffered, 
commitied,  or  depending  by  and  between  the  said  plaintiff 
and  the  said  Elizabeth  Webster,  defendant,  or  either  of  them, 
so  as  the  said  award  should  be  made  by  the  said  arbitrators, 
under  their  hands,  and  ready  to   be   delivered  to  said  par- 
ties, or  either  of  them,  when  demanded  thereafter;  and  the 
Said  defendants  say  that  the  said  arbitrators,  before  the  expi- 
ration of  the  time  limited  for  making  their  award,  to  wit,  on 
the  day  and  year  and  at  the  place  last  aforesaid,  took  upon 
themselves  the  burthen  of  the  said  arbitration,  and  having 
duly  examined  and  considered  the  subject-matter  in  dispute 
between  the  said  plaintiff  and  the  said  defendant  Elizabeth 
Webster,  they,  the  said  arbitrators,  did  make  their  award  in 
writing  under  their  hands,  of  and  concerning  the  premises,  of 
and  concerning  the  said  matters  in  difference  between  the  said 
plaintiff  and  the  said  defendant  Elizabeth  Webster,  and  ready 
to  be  delivered  to  the  said  parties  in  difference,  and  did  there- 
by then  and  there  award  that  the  said  defendant,  Elizabeth 
Webster,  was  not  in  any  manner  indebted  to  the  said  plaintiff, 
and  did  not  then  and  there  owe  the  said  plaintiff  any  sum  of 
money  concerning  any  manner  of  action  or  actions,  cause  or 
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causes  of  action,  and  said  arbitrators  then  and  there  acquitted 
the  said  parties  from  and  of  all  manner  of  action  and  indebt- 
edness, the  one  to  the  other,  and  the  said  award  was  by  the 
said  arbitrators  then  and  there  delivered  to  one  Andrew  S. 
Armstrong,  and  is  not  in  the  possession  of  said  defendants,  or 
either  of  them,  and  not  in  their  power  now  to  show  to  the 
court. 

"And  the  said  defendants  further  say,  that  the  said  plaintiff, 
after  making  of  the  said  award,  would  not  abide  thereby, 
but  falsely  pretending  that  the  said  defendant,  Elizabeth 
"Webster,  before  the  making  of  the  said  award,  was  indebted 
to  the  said  plaintiff  for  rent  in  a  large  sum  of  money,  to  wit, 
in  the  sum  of  about  four  hundred  dollars,  and  so  falsely  pre- 
tending and  averring,  he,  the  said  plaintiff,  to  wit,  on  the  twen- 
ty-eighth day  of  January,  A.  D.  1861,  at  the  county  and  State 
aforesaid,  fraudulently  issued  a  distress  warrant,  and  placed 
the  same  in  the  hands  of  one  Cullen  Criswell,  a  constable  of 
said  county,  to  execute,  and  then  and  there  ordered  and  di- 
rected the  said  Criswell  to  sieze  the  goods  and  chattels  of  the 
said  defendant,  Elizabeth  Webster,  if  she,  the  said  Elizabeth 
Webster,  should  refuse  to  execute  the  note  described  in  the 
said  first  count  of  the  said  declaration  mentioned,  with  the 
said  defendant  Welch  as  security. 

"And  the  said  defendants  aver  that  the  said  Cullen  Cris- 
well, on  the  day  and  year  last  aforesaid,  presented  and  showed 
to  the  said  defendant,  Elizabeth  Webster,  the  said  distress 
warrant,  and  told  the  said  defendant,  Elizabeth  Webster,  that 
if  she  refused  to  execute  a  promissory  note,  the  same  as  the 
one  in  the  first  count  mentioned,  and  procure  thereto  the 
signature  of  the  said  defendant,  James  R.  Welch,  that  he 
would  sieze  the  property  of  the  said  defendant,  Elizabeth 
Webster,  and  take  and  carry  the  same  away,  and  sell  and  dis- 
pose thereof  to  pay  and  satisfy  the  debt  named  in  the  distress 
warrant ;  and  the  said  defendant,  Elizabeth  Webster,  fearing 
that  the  same  constable,  Criswell,  would  carry  his  threats  into 
execution,  and  would  sieze  and  take  away  her  property,  and 
not  being  indebted  to  the  said  plaintiff,  executed  the  said 
promissory  note  in  the  said  first  count  of  the  said  declaration, 
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and  induced  the  said  James  R.  Welch  to  sign  the  same,  as 
security,  and  the  said  promissory  note  was  given  for  no  other 
different  consideration.  Wherefore,  the  said  defendants  say 
that  the  consideration  of  the  said  promissory  note  hath  wholly 
failed;   and  this  the  defendants  are  ready  to  verify,"  etc. 

Issue  was  joined  on  the  first  plea. 

A  general  demurrer  was  interposed  to  the  special  plea. 

Demurrer  was  overruled. 

Judgment  was  then  rendered  in  the  words  following,  to  wit : 

"It  is  ordered  and  adjudged  by  the  court,  that  said  defend- 
ants reeover  of  and  from  said  plaintiff  their  costs  by  them  about 
this  suit  in  this  behalf  made  and  expended,  and  that  they  have 
execution  therefor."  And  the  plaintiff  brings  the  case  to  this 
court  by  writ  of  error. 


!N".  M,  Broadwell,  for  Plaintiff  in  Error. 


The  special  plea  is  bad  for  duplicity  and  uncertainty.  It  is 
double,  in  this,  that  it  consists  of  a  plea  of  arbitrament  and 
award,  and  a  plea  of  duress,  coupled  together.  It  is  vague, 
indefinite,  and  uncertain,  in  not  disclosing  which  ground  it 
rests  upon,  and  in  claiming  that  the  matter  pleaded  shows  a 
failure  of  consideration,  when,  if  properly  pleaded,  it  shows 
no  consideration.     2  Scam.  31,  62,  63. 

It  is  bad  as  a  plea  of  arbitrament  and  award: 

Because  it  does  not  show  that  any  matter  whatever  between 
plaintiff  and  defendants  below,  was  ever  submitted  to  or 
passed  upon  by  arbitrators ;  the  submission  and  award  set  up 
in  the  plea  being  of  and  concerning  matters  between  plaintiff 
and  one  defendant  only. 

Because  it  does  not  show  that  the  matter  embraced  in  the 
note  sued  upon,  was  ever  submitted  to  or  passed  upon  by 
arbitrators;  the  submission  and  award  in  the  plea  set  forth 
being  of  and  concerning  matters  which  arose  prior  to  the  25th 
of  January,  1861,  the  note  having  been  executed  after  that 
time. 

Because  there  is  no  time  set  forth  within  which,  according 
to  the  submission,    the  award  was  to  be  made.     This  should 
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appear,  in  order  that  the  court  may  see  that  the  award  was 
made  in  pursuance  of  the  submission. 

It  is  bad  as  a  plea  of  duress: 

Because  it  does  not  show  that  both  makers  of  the  note  were 
under  duress.  It  is  a  well  settled  principle  of  law  that  duress 
affects  the  party  himself,  for  if  there  be  two  promissors,  one  of 
whom  executed  the  note  by  duress,  the  other  cannot  take  ad- 
vantage of  this,  to  avoid  the  note  as  to  himself.  Upon  this 
principle  it  is  held  that  sureties  cannot  plead  duress  of  prin- 
cipal.    16  111.  359. 

Because  it  does  not  show  that  even  one  of  the  makers  of 
this  note  was  under  duress.  Duress  is  of  two  kinds,  to  wit, 
duress  of  imprisonment,  and  duress  per  minas.  There  is  no 
claim  that  the  duress  in  this  case  is  of  the  former  kind,  and 
duress  of  the  latter  kind  is  either  for  fear  of  loss  of  life,  or 
else  for  fear  of  mayhem,  or  loss  of  limb.  A  fear  of  battery  or 
being  beaten,  though  never  so  well  grounded,  is  no  duress; 
neither  is  the  fear  of  having  one's  house  burned,  or  one's 
goods  taken  away  and  destroyed.     1  Blackstone,  131. 

Finally,  it  was  error  to  render  final  judgment  without  dis- 
posing of  the  issue  joined  on  the  common  count.  1  G-ilm.  415 ; 
2  Scam.  62,  63;  24111.  151. 

Walker,  J.  The  sufficiency  of  the  defendant's  second  plea 
was  questioned  by  demurrer,  which  was  overruled  by  the 
court,  and  judgment  was  rendered  in  bar  of  the  entire  action. 
This  was  error,  as  that  plea  only  purported  to  be  an  answer  to 
the  first  count  of  the  declaration.  The  general  issue  was  filed 
to  all  the  counts,  and  there  was  an  issue  to  the  country  which 
remains  undisposed  of  by  trial  or  otherwise.  For  this  error 
the  judgment  must  be  reversed. 

It  is  insisted,  that  the  second  plea  is  double.  If  this  be  so, 
it  was  only  cause  for  special  demurrer,  such  an  objection  not 
affecting  the  substance  of  the  plea.  It  is  not  a  sufficient  plea 
of  an  award,  as  it  does  not  aver  that  the  consideration  of  the 
note  was  embraced  in,  or  passed  upon,  by  the  arbitrators. 
It  is  true  that  it  avers,  that  on  the  25th  day  of  January,  three 
days  previous  to  the  date  of  the  note,  all  matters  of  difference 
22— 30th  111. 
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and  dispute  between  the  plaintiff  in  error  and  one  of  the 
defendants,  had  been  submitted  to  arbitrament,  and  an  award 
had  been  made  in  pursuance  of  the  submission,  ready  for 
delivery  in  the  manner  and  within  the  time  specified.  But 
for  aught  that  appears,  the  consideration  of  the  note  may  have 
been  wholly  disconnected  with  the  matters  submitted,  or  it 
may  have  arisen  after  the  submission  was  made.  Nor  is  it 
helped  by  the  subsequent  averment,  that  it  was  given  for  rent 
claimed  to  be  due,  as  the  time  for  its  payment  may  have 
occurred  after  the  agreement  to  submit  to  arbitration  had  been 
made.  Or  the  note  may  have  been  given  in  consequence  of 
the  award  itself. 

It  is  insisted  that  it  is  insufficient  as  a  plea  of  duress.  We 
do  not  see  that  it  purports  to  be  such  a  plea,  as  it  fails  to  aver 
facts  necessary  to  constitute  such  a  defense.  It  rather  appears 
to  have  been  designed  as  a  plea  of  want  of  consideration.  If 
the  claim  of  rent  was  unfounded,  and  the  defendant  against 
whom  it  was  made  owed  plaintiff  nothing,  there  was  a  want  of 
consideration  to  support  the  note.  Nor  does  it  appear  to  have 
been  given  as  a  compromise,  as  it  is  only  averred  that  the 
note  was  given  to  prevent  a  threatened  levy  under  a  distress 
warrant,  issued  by  plaintiff,  and  threatened  to  be  executed. 
If  nothing  was  due,  the  means  employed  to  coerce  a  compli- 
ance with  an  unjust  demand,  instead  of  giving  validity  to  the 
note,  was  of  the  most  reprehensible  character.  Although  the 
plea  may  not  be  very  technically  framed,  still  it  does  aver  that 
the  principal  maker  of  the  note  was  not  indebted  to  the  payee 
and  that  he  resorted  to  the  harsh  and  summary  means,  with- 
out any  sufficient  grounds,  to  force  a  compliance  with  his 
unjust  demand,  and  that  there  was  no  consideration  to  sup- 
port the  note.  This,  in  substance,  presented  a  defense,  and 
the  court  belew  did  not  err  in  overruling  the  demurrer.  The 
judgment  of  the  court  must  be  reversed,  for  the  error  indi- 
cated, and  the  cause  remanded. 

Judgment  reversed. 
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William  B.  French,  John  E.  Wynne,  George  H. 
Christian,  and  Gower  Wynne,  Plaintiffs  in  Error, 
v.  William  M.  Snyder,  Defendant  in  Error. 

ERROR  TO  EDGAR 

In  determining  the  amount  of  property  necessary  to  be  levied  upon  to 
satisfy  an  execution,  the  officer  should  take  into  account  the  probable 
sacrifice  to  which  it  would  be  subjected  at  a  public  sale. 

In  an  action  against  a  sheriff  for  failing  to  collect  an  execution,  it  is  no 
defense  that  the  sheriff  had  reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  had  siezed  sufficient  property.  He  should  show  further, 
that  he  used  such  diligence  as  governs  prudent  men  in  the  management 
of  their  own  business.  He  should  take  property  enough  to  allow  for 
the  probable  depreciation  of  a  public  sale.  And  at  we  same  time  he 
should  not  make  so  excessive  a  levy  as  to  bear  on  its  face  the  appear- 
ance of  oppression  and  unnecessary  rigor. 

In  the  action  against  a  sheriff  for  failing  to  collect  an  execution,  the  dam- 
ages are  not  necessarily  the  amount  of  the  execution,  but  only  such 
damages  as  the  plaintiff  shall  actually  suffer  by  the  sheriff's  neglect. 

In  au  action  against  a  sheriff  for  making  an  insufficient  levy,  to  satisfy  an 
execution,  the  opinion  of  witnesses  as  to  the  value  of  the  property 
taken,  should  not  be  received.  Under  ordinary  circumstances,  the 
amount  which  the  property  bring3  at  the  sheriff's  sale,  is  the  best  evi- 
dence against  him. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Brief  for  Plaintiffs  in  Error. 

The  first  error  complained  of  by  plaintiffs  is,  the  admitting 
the  testimony  of  Mills  to  go  to  the  jury,  fixing  the  value  of 
property  levied  on  and  sold  by  the  defendant  as  sheriff  of 
Edgar  county.  This  objection  was  well  taken,  and  Mill's 
testimony  should  have  been  excluded  from  the  jury.  The 
sale  at  auction  of  articles  levied  on  by  a  sheriff  ordinarily 
furnishes  a  fair  test  of  the  value  of  the  articles  sold.  A  pub- 
lic sale  ordinarily  furnishes  satisfactory  proof  of  the  value  of 
the  thing  sold.      Waldo  v.  Gray,  14  111.  184. 

A  levy  on  personal  property  of  a  debtor  sufficient  in  value 
to  pay  the  judgment,  operates,  while  the  levy  is  undisposed  of, 
as  a  satisfaction  of  the  debt.     Such  levy,  however,  is  not  a 
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absolute  satisfaction  of  the  judgment,  but  a  satisfaction  sub- 
modo,  only  because,  until  a  sale,  it  cannot  be  known  with  any 
degree  of  certainty,  how  much  may  be  realized  from  the  sale 
of  the  property.    Ambrose  et  al.  v.  Weed  et  at.  11  111.  490. 

The  second  error  complained  of  is,  the  giving  the  first  in- 
struction asked  by  the  defendant.  This  instruction  is  wrong, 
in  this:  it  makes  the  sheriff  a  judicial  as  well  as  a  ministerial 
officer.  Again,  the  evidence  in  the  case  fails  to  show  any 
diligence  on  the  part  of  the  sheriff — hence  it  is  well  calculated 
to  mislead  the  jury. 

The  third  error  complained  of  is,  the  refusing  to  give  second 
instruction  asked  by  plaintiffs.  This  instruction  embraces  and 
embodies  the  doctrine  contained  and  urged  against  the  admis- 
sion of  the  evidence  of  the  witness  Mills — hence  it  must  stand 
or  fall  with  the  decision  of  the  court  on  that  branch  of  the 
subject. 

The  fourth  error  is,  that  the  verdict  of  the  jury  was  contrary 
to  the  law,  and  not  warranted  by  the  evidence  in  the  case. 
This  brings  up  the  question  of  due  diligence  on  the  part  of 
the  sheriff,  and  is  perhaps  the  main  question  in  the  case. 
Diligence  on  the  part  of  a  ministerial  officer,  is  a  mixed  ques- 
tion of  law  and  evidence,  The  jnry  must  determine  the  facts, 
whilst  the  court  determines  whether  they  constitute  due  dili- 
gence.     Whilset,  Garter  <&  Co.  v.  Slater,  23  111.  626. 

Schofield  &  Eads,  for  Defendant  in  Error. 

All  the  errors  assigned  relate  substantially  to  the  same 
question,  viz.:  By  what  rule  shall  the  sheriff  be  governed 
as  to  the  quantity  and  value  of  the  property  on  which  he  is 
required  to  levy  execution? 

On  the  part  of  the  defendant  in  error  it  is  contended,  that 
in  determining  what  is  a  sufficient  levy,  the  sheriff  is  left  to 
exercise  his  own  judgment,  and  is  accountable  to  the  plaintiff, 
on  the  one  hand,  if  he  fail  to  levy  on  as  much  as  a  reasonable, 
prudent  man  would  deem  sufficient  for  that  purpose,  and  on 
the  other,  to  the  defendant,  for  an  unreasonable  and  unneces- 
sary levy  on  his  property.     Lawson  et  al.  v.  The  State,  use, 
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etc.,  5  English  Rep.  (Ark)  28 ;  Commonwealth  for  Anderson 
v.  Lightfoot,  2  B.  Monroe,  298. 

The  first  instruction  given  on  behalf  of  the  defendant,  is  in 
accordance  with  the  authorities  above  cited;  and  the  second 
instruction  asked  by  the  plaintiff  and  refused,  violates  the 
principle  announced  in  said  decisions. 

If  the  law  is  as  above  claimed,  then  it  must  follow  that  it 
was  competent  to  prove  the  value  of  the  property  on  which 
the  sheriff  levied,  and  the  objection  to  the  testimony  of  Mills, 
(he  being  a  witness  for  that  purpose,  and  the  objection  to  his 
testimony  being  general,)  was  properly  overruled. 

The  amount  due  upon  the  execution  at  the  time  of  the 
levy,  inclusive  of  interests  and  costs,  was  $232.50,  less  a  few 
days'  interest,  while  the  value  of  the  property  levied  upon 
was  $250,  and  justified  the  jury  in  the  verdict  which  they 
rendered. 

But  as  the  jury  were  the  exclusive  judges  of  what  amounted 
to  a  reasonable  and  prudent  levy  under  the  circumstances, 
the  court  will  not  disturb  their  verdict  simply  because  they 
might  have  come  to  a  different  conclusion  from  the  same  evi- 
deuce.     Sullivan  v.  Dollins,  13  111.  85. 

Breese,  J.  This  was  an  action  on  the  case,  brought  by 
plaintiffs  in  error  against  defendant  in  error,  at  the  June  term, 
1862,  of  the  Edgar  Circuit  Court,  for  failing  to  make  a  suffi- 
cient levy  on  an  execution  in  his  hands  as  sheriff  of  Edgar 
county. 

Plaintiffs  allege,  in  their  declaration,  that  at  the  March  term, 
1858,  of  the  Edgar  Circuit  Court,  they  recovered  a  judgment 
against  John  Mills  and  Orson  Q.  Herrick,  for  the  sum  of  one 
hundred  and  ninety-nine  dollars  and  seventy  cents  damages, 
and  six  dollars  and  forty-five  cents  costs  of  suit. 

That  on  the  6th  day  of  February,  1860,  plaintiffs  caused  a 
jpluries  execution  to  issue  on  this  judgment,  and  placed  the 
same  in  the  hands  of  the  defendant  in  error  to  execute,  he 
being  at  the  time  sheriff  of  Edgar  county. 

Plaintiffs  further  charge,  that  at  the  time  defendant  had 
the   execution,  Orson  Q.  Herrick,  one   of  the  defendants   in 
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execution,  was  the  owner  of,  and  had  in  his  possession,  divers 
goods  and  chattels,  within  the  county  of  Edgar,  whereof  the 
defendant  might  and  ought  to  have  levied  the  moneys  indorsed 
on  the  execution,  but  the  defendant,  not  regarding  the  duties 
of  his  office,  failed  to  levy,  etc.,  whereby  plaintiffs  debt  was 
lost. 

At  the  October  term,  1862,  of  said  Edgar  Circuit  Court,  this 
cause  came  on  to  be  heard,  and  was  tried  by  a  jury.  Plain- 
tiffs offered  in  evidence  the  record  of  their  judgment  against 
Mills  and  Herrick.  Three  several  executions,  the  first  bear- 
ing date,  May  6,  1858;  the  second  bearing  date  February 
3,1859,  both  indorsed  by  the  sheriff,  "No  property  found;" 
and  also  the  third,  bearing  date  February  6,  1860,  with  return 
on  back  thereof,  $71  made. 

Plaintiffs  also  proved  on  the  trial  the  shipping  book  of  the 
Terre  Haute,  Alton  &  St.  Louis  Railroad  Co.,  and  that  on  the 
sixth  day  of  February,  1860,  the  day  on  which  said  defendant 
in  error  received  the  last  mentioned  execution,  Orson  Q.  Her- 
rick, one  of  the  defendants,  was  the  owner  of,  and  had  in  his 
possession,  in  the  town  of  Kansas,  in  the  county  of  Edgar, 
twenty-one  horses,  of  the  value  of  $1,500. 

That  on  or  about  the  said  sixth  day  of  February,  the  de- 
fendant came  out  of  the  town  of  Kansas,  where  Herrick,  at 
the  time  resided,  and  where,  at  the  time,  most  of  the  horses 
were  kept;  that  whilst  there,  defendant  in  error  and  Her- 
rick were  together,  came  into  witness's  store,  and  Herrick 
took  witness  aside  and  asked  him  if  he  had  a  padlock,  remark- 
ing at  the  time  that  Snyder  (the  defendant)  was  after  his 
horses,  and  he  wanted  to  lock  his  stable  and  prevent  him  from 
getting  them — told  Herrick  he  had  no  lock,  and  he  then 
said  he  would  see  Snyder  and  manage  the  matter  some  other 
way.  Herrick  went  to  Snyder,  and  Snyder  went  home  the 
same  day,  without  making  a  levy  on  the  horses.  That  about 
two  days  thereafter,  on  the  morning  of  the  8th  of  the  month, 
Herrick  shipped  all  of  the  horses  to  St.  Louis,  Mo.  Witness 
knew  nothing  of  any  arrangement  between  defendant  in  error 
and  Herrick,  but  after  Herrick  had  shipped  his  horses,  heard 
Snyder  (the  defendant)  say  that  Herrick  had  deceived  him. 
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The  defendant  then  introduced  John  Mills  as  a  witness,  and 
proposed  to  prove  by  him  the  value  of  the  property  levied  on 
and  sold  by  the  defendant,  to  which  the  plaintiff  objected; 
but  the  court  overruled  the  objection,  and  permitted  Mills  to 
testify;  all  which  was  excepted  to  by  the  plaintiffs.  The  jury 
returned  a  verdict  for  the  defendant. 

The  following  instruction  was  asked  of  the  court  by  the 
plaintiffs,  which  was  refused;  "The  value  of  property  levied 
on  by  a  sheriff,  or  other  officer,  must  be  fixed  by  what  it 
brings  at  the  sale,  and  not  what  it  may  be  considered  worth 
at  private  sale." 

The  idea  intended  to  be  conveyed  by  this  instruction,  that 
in  seizing  property  to  satisfy  an  execution,  the  officer  is  not 
to  determine  its  value  by  the  price  demanded  for  such  prop- 
erty when  sold  privately  by  the  owner,  but  should  take  into 
the  account  the  probable  extent  of  sacrifice  to  which  it  wonld 
be  subjected  at  a  public  sale.  The  idea  is  a  correct  one,  for  we 
all  know,  as  a  general  thing,  property  is  often  sacrificed  at 
those  forced  sales,  selling  far  below  its  acknowledged  value. 
So  when  an  officer  makes  a  levy  he  should  bear  this  con- 
stantly in  mind.  This  is  in  strict  accordance  with  the  decis- 
ion of  this  court  in  the  case  of  Ambrose  et  al.  v.  Weed  et  al., 
11  111.  490.  It  is  there  said,  a  ^Qvy  is  not  an  absolute  satisfac- 
tion of  the  judgment,  but  a  satisfaction  sub  modo  only;  because 
until  there  has  been  a  sale,  it  cannot  be  known  with  any 
degree  of  certainty  how  much  may  be  realized  from  the 
property.  And  in  the  case  of  Waldo  v.  Gray,  14  111.  184,  it 
was  said,  a  public  sale  ordinarily  furnishes  satisfactory  proof 
of  the  value  of  the  thing  sold.  This,  then,  should  be  im- 
pressed on  the  minds  of  the  officers,  that  they  should,  in 
making  a  levy,  bring  the  value  of  the  property  on  which 
tney  are  about  to  levy,  to  this  test.  This  instruction  should 
have  been  given. 

It  is  complained,  that  the  following  instruction  was  given 
for  the  defendant  against  the  plaintiff's  objection:  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant  at  the  time 
he  made  the  levy  of  the  execution  offered  in  evidence  in  this 
case,  had  reasonable  grounds  to  believe,  and  did  believe,  that 
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the  property  levied  on  by  him   was    sufficient  to   satisfy  said 
execution,  then  they  will  find  for  the  defendant." 

This  instruction  was  open  to  several  objections.  There  was 
no  evidence  on  which  to  base  it.  No  witness  had  said  that 
any  grounds  whatever  existed  to  induce  a  belief  one  way  or 
the  other;  but  the  final  objection  is,  that  it  relieves  him  of  all 
responsibility,  having,  in  an  action  against  him  for  neglect 
of  duty,  only  to  answer,  I  thought  the  property  was  of  suffi- 
cient value  to  satisfy  the  execution.  He  must  place  himself  in 
a  position  to  be  able  to  show,  that  he  was  governed  by  the  rules 
which  influence  the  conduct  of  discreet  and  prudent  men  in 
the  management  of  their  own  affairs.  He  must  take  into  his 
possession  an  amount  of  property  sufficient  when  sold,  in  all 
reasonable  probability,  making  a  proper  allowance  for  the 
sacrifice  usually  incident  to  forced  sales,  to  bring  a  sum  that 
will  satisfy  the  execution  and  costs.  At  the  same  time,  he 
must  be  careful  not  to  make  an  excessive  levy — so  excessive 
as  to  bear  on  its  face  the  appearance  of  oppression  and  un- 
necessary rigor,  but  on  enough,  even  at  that  hazard,  to  make 
the  money  on  the  execution. 

The  proof,  in  this  case,  is  very  strong  and  very  conclusive, 
that  the  defendant  was  grossly  negligent  of  his  duty,  and 
justifies  the  suspicion  that  he  was  improperly  influenced  by 
the  debtor  in  the  writ.  The  inference  is  irresistible,  that  he 
knew  of  these  horses,  and  knowing  it,  he  had  it  in  his  power 
to  have  seized  them.  The  debtor,  perhaps,  promised  to  pay 
the  money,  if  he  was  permitted  to  take  the  horses  to  market, 
or  may  have  promised  to  execute  a  delivery  bond.  What- 
ever the  understanding  might  have  been,  he  was  "deceived," 
as  he  himself  said,  by  the  debtor.  Such  conduct  as  is  here 
shown,  is  very  culpable  on  the  part  of  an  officer,  and  should 
not  pass  without  censure.  The  community  is  so  much  in  the 
power  of  these  officers — they  are  in  a  position  to  do  so  much 
wrong — so  much  depends  on  their  fidelity,  and  their  power  is  so 
absolute,  they  should  be  held  to  a  reasonably  strict  accountabil- 
ity. It  is  almost  impossible,  from  the  facts  proved,  that  the  de- 
fendant was  ignorant  of  the  possession,  by  the  execution  debtor, 
of  these  horses.     The  defendant  was  in  company  with  him  at 
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his  home,  where  the  horses  were  stabled,  and  had  the  execu- 
tion, and  the  debtor  knew,  as  he  told  the  witness,  that  he  was 
then  after  the  horses.  It  would  be  a  great  discredit  to  the 
demands  of  justice,  if  the  defendant,  under  the  circumstances 
shown,  should  be  excused  from  levying  the  execution  on  valu- 
able proprety,  one-third  of  which  would  have  made  the  money 
at  a  forced  sale,  and  which  was  in  his  power,  by  showing  a 
subsequent  levy  on  remnants  of  drugs,  old  medical  books,  and 
such  stuff,  found  in  a  doctor's  shop,  the  real  value  of  which. 
might  have  been,  to  those  of  the  profession  who  wanted  them, 
equal  in  amount  to  the  execution,  but  not  of  any  particular 
value  to  the  public  generally,  among  whom  they  were  to  be 
sold. 

The  testimony  of  Mills,  therefore,  as  to  the  value  of  those 
things  was  inadmissible,  for  the  purpose  of  excusing  or  justi- 
fying the  defendant.  He  acted  at  his  peril,  and  was  bound, 
at  every  reasonable  hazard,  to  secure  a  sufficient  amount  of 
property. 

The  case  of  Lawson  et  al.  v.  The  State  of  Arkrmsas,  5  Eng. 
28,  does  not  differ  from  the  views  here  expressed,  nor  does 
that  of  The  Commonwealth  v.  Lightfoot^  7  13.  Monroe,  i!98, 
cited  by  defendant's  counsel.  We  say,  as  in  the  case  in  5  Ji 
English,  the  defendant  should  have  levied  on  property  suffi- 
cient to  satisfy  the  debt  and  costs,  and  in  determining  what  is 
a  sufficient  levy,  he  is  left  to  exercise  his  own  judgment,  free 
from  the  restraint  or  control  of  either  the  plaintiff  or  defend- 
ant; and  is  accountable  to  the  plaintiff,  on  the  one  hand,  if  he 
fails  to  levy  on  as  much  as  a  reasonably  prudent  man  would 
deem  sufficient  for  that  purpose:  and,  on  the  other,  to  the  de- 
fendant for  an  unreasonable  and  unnecessary  levy.  This  case 
nowhere  asserts,  that  his  judgment  as  to  wdiat  is  a  sufficiency 
of  property  is  to  control.  He  is  to  exercise  his  judgment,  but 
he  is  to  take  care  he  seizes  as  much  as  a  prudent  and  reason- 
able man  would  deem  sufficient. 

The  judgment,  for  the  reasons  given,  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  award  a  new  trial. 

In  advance  of  a  second  trial,  it  may  be  necessary  to  say 
something  as  to  the  measure  of  damages,  in  case  of  a  verdict 
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for  the  plaintiffs.  It  is  not  averred  in  their  declaration,  that 
the  debt  has  been  lost  by  this  negligence  of  the  defendant  or 
that  they  are  unable  to  collect  it  from  the  judgment  debtors, 
or  that  it  has  not  been  paid  by  them,  or  some  one  of  them. 

We  apprehend,  that  by  the  sheriff's  failure  to  levy  the 
execution  on  a  sufficient  amount  of  property,  he  does  not 
thereby  necessarily  become  liable  to  the  full  amount  due  on 
the  judgment.  Though  the  sheriff  is  bound  faithfully  and 
impartially  to  execute  all  process  delivered  to  him,  and  for 
a  failure  the  party  sustaining  an  injury  thereby  has  a  right  to 
recover  damages,  commensurate  only  to  the  injury.  This  is 
not  in  all  cases,  as  a  matter  of  course,  to  be  measured  by  the 
amount  of  the  demand  for  which  there  has  been  a  failure  to 
execute  process,  for  it  may  often  happen  that  but  inconsider- 
able damages  have  been  sustained  by  the  failure.  The  defend- 
ant in  the  execution,  may  be  able,  at  the  time  of  the  sheriff's 
delinquency,  to  pay  the  debt,  and  continue  so,  and  actually 
pay  it  soon  after;  the  damage  is  not  so  great,  nor  should  as 
much  be  recovered,  as  if  by  the  delinquency  of  the  sheriff, 
nothing  thereafter  could  be  made  by  execution. 

By  the  rules  of  the  common  law,  we  apprehend,  a  failure  in 
the  sheriff  to  do  his  duty  in  levying  an  execution,  does  not 
necessarily  make  him  liable  to  the  plaintiff  for  the  full  amount 
thereof,  but  only  liable  for  the  actual  damage  sustained,  to 
be  manifested  by  the  particular  circumstances  of  each  case. 
Taylor  v.  C  ommonv:ealthy   3  Bibb,  359;  7  B.  Monroe,  sujjra. 

To  meet  these  views,  the  plaintiffs  in  the  court  below  will 
have  leave  to  amend  their  declaration,  should  they  deem  it 
uecessary. 

Judgment  reversed. 
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The  Great  Western  Railroad  Company,  Plaintiff 
in  Error,  v.  Thomas  Bacon,  Defendant  in  Error. 

ERROR  TO  MORGAN. 

In  an  action  against  a  railroad  company,  under  the  statute,  for  killing 
stock,  the  declaration  must  negative  all  the  exceptions  in  the  statute; 
but  the  burthen  of  proof  is  nok  upon  the  plaintiff  to  prove  the  averment, 
that  there  was  no  contract  between  the  company  and  the  owner  of  the 
ground,  that  the  latter  should  build  the  fence  where  the  accident  oc- 
curred. 

Where  the  means  of  proving  a  fact  are  equally  within  the  control  of  either 
party,  the  burthen  of  proof  is  upon  the  party  averring  the  negative. 
But  where  the  opposite  party  is  in  possession  of  full  and  plenary  proof 
to  disprove  the  negative  averment,  and  such  proof  is  not  in  the  control 
of  the  other  party,  the  law  will  presume  that  the  fact  does  not  exist,  un- 
less the  evidence  to  establish  it  is  adduced. 

This  was  an  action  on  the  case  for  killing  a  mule,  brought 
by  the  defendant  in  error,  against  the  plaintiff  in  error,  in  the 
Circuit  Court  of  Morgan  county. 

The  declaration  contained  two  counts. 

The  first  count  alleged  that  the  mule  was  upon  a  certain 
enclosed  parcel  of  land  or  field,  possessed  by  and  belonging 
to  one  Ann  Bacon,  through  which  the  track  of  the  railroad 
company  passed;  that  the  plaintiff  in  error  had  not  fenced 
their  track  through  this  field,  and  that  the  proprietor  of  the 
said  enclosed  tract  had  never  agreed  with  the  plaintiff  in 
error  to  fence  said  railroad  track. 

This  count  was  based  upon  the  first  section  of  "An  Act  to 
regulate  the  duties  and  liabilities  of  railroad  companies,"  in 
force  February  14,  1855.     Laws  of  1855,  page  173. 

The  second  count  alleged  that  the  mule  was  killed  by  the 
gross  negligence  of  the  agents  of  the  plaintiff  in  error  in 
operating  the  road. 

Plea  of  the  general  issue. 

A  jury  was  waived,  and  the  cause  was  tried  by  the  court, 
who  gave  a  judgment  for  the  plaintiff  below  for  one  hundred 
and  twenty-five  dollars. 

The  plaintiff  below  offered,  on  trial,  the  following  evidence: 

Samuel    T.    Crawley  testified,  that  in  December,  18(>0,  lie 


318  SPRINGFIELD, 


Great  Western  R.  R.  Co.  v.  Bacon. 


was  called  on  to  value  a  mule,  by  the  plaintiff;  knew  the 
mule;  it  belonged  to  Thomas  Bacon;  mule  was  lying  near 
the  railroad  track,  not  dead;  badly  crippled;  there  were 
marks  on  the  track,  appearing  as  if  the  locomotive  had  struck 
and  carried  the  mule  some  distance;  train  going  west;  field 
belonged  to  Ann  Bacon.  Defendant  at  the  time  objected  to 
the  statements  of  witness  to  jDrove  title  to  the  field.  The 
court  thereupon  asked  witness  if  Ann  Bacon  had  been  in  pos- 
session of  the  field  more  than  twenty  years;  witness  answered, 
"Yes  sir,  I  suppose  so;  she  was  in  possession  six  or  seven 
years  ago,  when  I  moved  to  the  neighborhood;"  was  in  posses- 
sion before  witness  had  lived  in  the  neighborhood;  it  was  an 
old  settled  place;  mule  was  in  a  field,  not  near  any  crossing, 
about  two  miles  from  Jacksonville;  in  a  thickly  settled  neigh- 
borhood; not  near  the  crossing  of  any  highway;  nor  in  the 
limits  of  any  city,  town  or  village;  road  "not  fenced  through 
that  field;"  road  track  built  by  the  State;  has  been  in  use 
since  1847. 

On  cross-examination,  said  he  knew  nothing  about  any  con- 
tract with  Ann  Bacon  to  fence  the  road;  supposed  that  she 
had  been  in  possession  twenty  years ;  that  she  was  in  posses- 
sion seven  years  ago,  when  witness  moved  to  the  neighbor- 
hood;   knows  nothing  of  her  title  except  her  possession. 

Isaac  Banta,  for  plaintiff  below,  testified  that  he  went  to 
see  the  mule  with  Crawley;  mule  had  been  struck  by  train; 
belonged  to  plaintiff;  was  worth  $125. 

Plaintiff  below  next  offered  in  evidence  the  answer  of  L. 
Til  ton  and  W.  B.  Corneau  to  a  bill  of  discovery  filed  by  the 
plaintiff  against  them  and  F.  "W.  Bowen,  in  aid  of  this  suit; 
to  the  introduction  of  which  answer  defendant  objected  as 
improper — first,  because  defendant  is  not  bound  by  statements 
of  said  witnesses,  and  secondly,  because  thereby  defendant  is 
deprived  of  the  right  of  cross-examination,  and  because  said 
answer  did  not  tend  to  prove  the  issue.  The  court  overruled 
defendant's  objection,  and  admitted  the  evidence.  To  the 
ruling,  defendant  at  the  time  excepted. 

Tilton  stated  that  he  was  and  had  been  president  of  the 
road  for  three  years,  and  Corneau    secretary  for  about   eight 
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years;  say  they  do  not  know  whether  defendant's  road  track 
runs  through  land  belonging  to  Ann  Bacon  or  not;  that  they 
know  nothing  about  the  alleged  killing  of  the  mule;  that  they 
know  nothing  about  any  contract  between  Ann  Bacon  and  de- 
fendant in  regard  to  fencing  the  road;  that  there  is  no 
paper  of  any  kind  on  file  in  the  office  of  the  secretary  in 
regard  to  the  fencing  mentioned ;  they  knew  nothing  of  any 
agreement  of  Ann  Bacon  touching  the  same;  and  that  they 
know  nothing  of  the  facts  in  regard  to  said  road  prior  to  the 
respective  dates  of  their  business  connection  with  same. 

The  foregoing  was  all  the  evidence  in  the  case. 

Motion  for  a  new  trial  was  made  and  overruled,  and  .the 
defendant  below  brings  the  case  to  this  court  by  writ  of  error, 
and  assigns  the  following  errors. 

1.  The  court  admitted  improper  evidence  on  the  j)art  of 
the  plaintiff  below. 

2.  The  court  erred  in  overruling  motion  for  new  trial,  and 
in  rendering  judgment  on  the  verdict. 

I.  L.  Morrison,  for  Plaintiff  in  Error. 

There  is  no  evidence  in  the  record  whatever  as  to  the  man- 
agement of  defendant's  train  of  cars  at  the  time  of  the  killing 
of  the  mule;  therefore,  there  was  no  right  to  recover  under 
the  second  count  in  the  declaration.  If  the  judgment  is  sus- 
tained, then  it  must  be  because  the  plaintiff  below  has  made 
out  his  case  under  the  first  count  in  his  declaration. 

In  order  to  enable  Bacon  to  maintain  this  suit  under  the 
first  count  in  his  declaration,  he  must  show  that  the  railroad 
company  was  not  within  any  of  the  exceptions  mentioned  in 
the  first  section  of  the  act  of  February  14,  1855.  See  Session 
Laws  1855,  p.  173.  For  authority,  see  Chicago,  Burlington 
<&  Quincy  Railroad  Co.  v.  Carter,  20  111.  390;  Ohio  db  Mis- 
sissippi Railroad  Co.  v.  Brown,  23  111.  94. 

The  last  clause  of  the  first  section  of  the  law  above  referred 
to  is  as  follows,  after  enumerating  other  excepted  cases; 
"Nor  shall  the  said  companies  be  recpiired  to  erect  and  main- 
tain said  fences  through  lands  where  the  proprietors  of  said 
lands  have   already  erected  fences,  or  agreed   with  said  com- 
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panies  so  to  do."  The  record  in  this  case  shows  that  the  rail- 
road track  over  the  ground  where  the  mule  was  found  crippled, 
had  been  in  use  since  1847.  All  there  is  in  the  evidence 
about  fencing,  is  in  these  words,  to  wit,  "road  not  fenced 
through  that  field."  For  all  that  appears,  the  road  track  may 
have  been  fenced  from  1847  to  December  1,  1860,  by  the  pro- 
prietors of  the  soil.  If  so,  the  defendant  was  not  bound 
to  fence,  and  no  cause  of  action  existed  under  the  statute. 
"The  plaintiff  suing  under  it  (thus  stated)  must  show  that  the 
defendant  is  not  within  the  exception."     20  111.  391. 

There  is  nothing  in  the  record  to  show  when,  where  or  how 
the  plaintiff's  mule  got  upon  the  track  of  the  road.  The 
mule  may  have  got  upon  the  road  track  in  some  city  or  vil- 
lage, and  have  then  traveled  to  the  place  where  found.  Can 
the  court  presume  that  the  mule  was  in  the  field  of  Ann 
Bacon,  and  wandered  to  the  railroad  therefrom? 

There  is  no  competent  proof  in  the  case  to  show  that  Ann 
Bacon  was  the  proprietor  of  the  land  over  which  the  road 
run. 

The  answer  of  Tilton  and  Corneau  was  not  competent 
testimony.  They  were  not  parties  to  the  suit,  and  were 
competent  witnesses.  The  court  erred  in  admitting  their 
answer  in  evidence. 


C.  Eplee,  for  the  Defendant  in  Error. 

The  defendant  in  error  relies  only  on  the  first  count  in  the 
declaration,  drawn  with  reference  to  the  statute  requiring 
railroad  companies  to  fence,  etc.,  approved  February  14,  1855. 
It  is  alleged  in  this  count  that  defendant's  mule  was  injured 
in  a  field  possessed  by  Ann  Bacon,  through  which  plaintiff's 
road  runs,  and  that  she  had  not  agreed  with  plaintiff  to  fence 
the  road  through  the  same;  and  the  record  shows  that  she 
died  after  that  time  and  before  the  trial  below. 

In  support  of  the  admissibility  of  the  answer  of  Tilton,  the 
president,  and  Corneau,  the  secretary  of  said  company,  to  prove 
that  the  proprietor  of  said  field,  Ann  Bacon,  had  not  agreed 
with  said  company  to  fence  the  road,  see  Story's  Equity  Ju- 
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risprudence,  sec.  1501;  Story's  Equity  Pleadings,  sec.  235; 
Glasscott  v.  Copper  Mines  Company,  11  Simons'  R.  305. 

But  it  is  insisted,  that  it  was  not  incumbent  upon  the  defend- 
ant in  error  to  prove  the  negative  averment,  that  the  propri- 
etor of  the  field  had  not  agreed  to  fence  the  road,  and  it  should 
have  been  taken  as  true,  unless  disproved  by  the  adverse 
party,  the  subject-matter  of  which  being  peculiarly  within  the 
knowledge  of  that  party.  Greenleaf  on  Evidence,  vol.  1, 
sec.  79. 

The  case  of  the  Chicago,  Burlington  <&  Quincy  B.  B.  Co. 
v.  Carter,  in  20  111.,  cited  by  plaintiff's  counsel,  is  not  appli- 
cable to  any  question  here;  there  the  question  was  one  of 
pleading,  here  it  is  one  of  evidence,  only. 

In  the  case  cited  in  23  111.,  there  was  no  evidence  at  all  to 
support  the  negative  averments,  but  in  this  case  the  record 
shows  sufficient  evidence  to  support  every  material  allegation. 
Crawley's  evidence,  that  the  road  was  not  fenced  through 
said  field,  was  proof  that  it  was  not  then  fenced  by  any  per- 
son— neither  by  the  proprietor,  nor  by  the  company,  nor  by 
any  one  else — and  it  was  prima  facie  proof,  that  it  never  had 
been  fenced,  and,  therefore,  sufficient  proof  that  it  never  had 
been  fenced  by  the  proprietor,  in  the  absence  of  any  evidence 
that  it  had  been  so  fenced.     Greenleaf  on  Evidence,  sec.  78. 

Of  negative  averments  of  the  character  shown  in  this 
record,  plenary  proof  on  the  part  of  the  affirmative  is  not 
expected,  and  therefore  it  is  only  necessary  to  produce  such 
evidence  as,  in  the  absence  of  counter  testimony,  would  afford 
ground  for  presuming  that  they  are  true.  Greenleaf  on  Evi- 
dence, vol.  1,  sec.  78;  and  in  this  case  plaintiffs  offered  no 
counter  testimony. 

It  is  insisted  by  plaintiff,  that  from  all  that  appears  in  the 
record,  the  proprietor  of  the  field  may  have  fenced  the  road 
therein  at  some  previous  time.  Even  if  that  were  true,  which 
does  not  appear,  it  would  be  no  defense  in  the  case ;  because 
the  same  statute  provides  that  if  the  proprietor  fences  the 
road  but  neglects  to  maintain  it,  it  shall  then  be  the  duty  of 
the  corporation  to  build  and  maintain  the  fence,  (see  the 
same  statute,   sec.  2);  and    this  record  does  not  show   that 
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said  defendant  was  the  heir,    assignee,  or  lesse  of  the  propri- 
etor of  said  field. 

Caton,  C.  J.  This  was  an  action  on  the  case  for  killing  a 
mule.  The  plaintiff  below  relies  only  on  the  first  count  of 
his  declaration  to  maintain  his  judgment.  This  count  is  on 
the  statute  which  requires  the  railroad  company  to  fence  its 
road  where  it  runs  through  enclosed  lands,  except  where  it  is 
fenced  by  the  proprietor,  or  where  the  company  has  a  contract 
with  the  proprietor  of  the  lands  that  he  shall  fence  the  road. 
The  mule  was  killed  by  a  train  on  the  defendant's  road,  at  a 
place  where  it  passes  through  enclosed  grounds,  and  where  it 
is  not  fenced,  and  the  only  question  is,  whether  it  was  the  duty 
of  the  plaintiff  to  prove  that  there  was  no  contract  between 
the  company  and  the  proprietor  of  the  land  that  she  should 
fence  the  road.  The  statute  requires,  in  general  terms,  all 
railroad  companies  to  fence  their  roads  and  then  makes  several 
exceptions,  one  of  which  is,  where  it  runs  through  enclosed 
lands,  the  proprietor  or  which  has  agreed  to  fence  it.  We 
have  repeatedly  held  that  it  was  necessary,  in  pleading,  to 
negative  all  those  exceptions.  Whether  it  is  necessary  for  the 
plaintiff  to  prove  these  negative  averments,  must  depend  upon 
their  nature  and  character.  Where  it  is  as  easy  for  the  plain- 
tiff to  prove  the  negative  as  it  is  for  the  defendant  to  disprove 
it,  then  the  burthen  of  proof  must  rest  upon  him,  as 
that  the  place  where  the  animal  was  killed  was  not  in  a  town 
or  village,  or  was  not  more  than  five  miles  from  a  settlement; 
but  where  the  means  of  proving  the  negative  are  not  within 
the  power  of  the  plaintiff,  but  all  the  proof  on  the  subject  is 
within  the  control  of  the  defendant,  who,  if  the  negative  is 
not  true,  can  disprove  it  at  once,  there  the  law  presumes 
truth  of  the  negative  averment,  from  the  fact  that  the 
defendant  withholds  or  does  not  produce  the  proof,  which  is 
in  his  hands  if  it  exists,  that  the  negative  is  not  true.  In 
other  words,  the  burthen  of  thepro  of  is  thrown  upon  the  defend- 
ant to  prove  the  affirmative  against  the  negative  averment. 
There  are  cases  between  these  extremes,  where  the  party 
averring  a  negative,  is  required  to  give  some  proof  to  estab- 
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lish  it.  Indeed  it  is  not  easy  to  lay  down  a  general  rule  by 
which  it  may  readily  be  determined  upon  which  party  the 
burthen  of  the  proof  lies,  when  a  negative  is  averred  in  plead- 
ing. Each  case  must  depend  upon  its  peculiar  characteristics, 
and  courts  must  apply  practical  common  sense  in  determin- 
ing the  question.  When  the  means  of  proving  the  fact  are 
equally  within  the  control  of  each  party,  then  the  burthen  of 
proof  is  upon  the  party  averring  the  negative;  but  when  the 
opposite  party  must,  from  the  nature  of  the  case,  be  in  pos- 
session of  full  and  plenary  proof  to  disprove  the  negative 
averment,  and  the  other  party  is  not  in  possession  of  such 
proof,  then  it  is  manifestly  just  and  reasonable  that  the  party 
thus  in  the  possession  of  the  proof  should  be  required  to 
adduce  it,  or,  upon  his  failure  to  do  so,  we  must  presume  it 
does  not  exist,  which  of  itself  establishes  a  negative.  Such 
is  the  case  here.  If  the  railroad  company  has  a  contract  with 
the  proprietor  of  this  land  that  she  shall  fence  it,  it  is  no 
trouble  to  produce  it,  and  thus  exonerate  itself  from  the  lia- 
bility to  build  the  fence.  If  the  defendant  does  not  produce 
such  a  contract,  the  presumption  is  that  none  exists. 

We   think  the  judgment   of  the  court   below  was  correct, 
and  it  must  be  affirmed. 

Judgment  affirmed. 


John  Wilkinson,  William  F.  Havemeyer,  and 
Azariah  C.  Flagg,  Trustees  of  the  Terre  Haute, 
Alton  and  St.  Louis  Railroad  Company,  Appellants, 
v.  Edward  H.  Fleming,  Appellee. 

APPEAL  FROM  ST.  CLAIR. 

The  trustees  of  a  railroad  company,  if  they  do  business  in  the  name  of 
the  company,  are  liable  to  be  sued  in  that  name,  and  their  property  is 
responsible  for  liabilities  incurred  while  transacting  business  under 
that  name. 

This  was  an  action   of  replevin  in  the  Circuit  Court  of  St. 
Clair  county.     The  facts  are  fully  stated  in  the  opinion. 
23— 30th  III. 
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G.  Trumbull,  for  Appellants. 

It  appears,  in  this  case,  that  the  second  mortgage  of  the 
Terre  Haute,  Alton  and  St.  Louis  Railroad  Company,  having 
become  forfeited,  they  surrendered  the  road,  December  12, 
1859,  to  the  trustees,  the  appellants,  and  that  a  short  time 
afterwards,  the  appellants,  purchased  of  said  corporation  the 
personal  property  appertaining  to  said  road,  being  a  part  of 
the  property  in  controversy,  the  benches  having  been  after 
wards  purchased  (not  from  the  corporation). 

That  after  the  surrender,  the  appellants,  through  their 
superintendent,  Mr.  Griswold,  operated  said  road;  books  were 
kept,  blank  papers  made,  tolls  and  freights  collected,  all  in 
their  names.  And  the  business  of  said  road  was  done  and 
managed  in  their  names;  that  sometimes,  for  short,  the  word 
"trustees"  was  used,  but  in  all  contracts  the  individual 
names  of  the  appellants  were  used;  that  notwithstanding 
said  surrender  of  the  road  for  the  purpose  of  retaining  the 
franchise,  the  corporation  still  had  a  board  of  directors,  and  a 
president,  Mr.  Butler,  of  New  York,  succeeding  Mr.  Gris- 
wold; that  while  said  appellants  were  so  operating  the  road, 
to  wit,  in  June,  1860,  one  Shook,  while  traveling  upon  said 
railroad,  received  an  injury  and  brought  suit  against  the 
Terre  Haute,  Alton  and  St.  Louis  Railroad  Company,  and 
obtained  judgment,  issued  execution,  and  by  virtue  thereof, 
the  defendant,  the  appellee,  levied  upon  the  property  in  con- 
troversy. 

The  question  which  arises  is  this :  Is  the  personal  property 
of  the  appellants,  which  they  acquired  by  purchase,  liable  to 
be  taken  on  execution,  on  a  judgment  against  the  corporation 
— Shook  having  made  his  election  to  sue  the  corporation, 
which  had  a  legal  existence  and  a  president,  instead  of  appel- 
lants who  were  then  operating  the  road,  can  he  now  turn 
round  and  charge  appellants  with  the  judgment?  It  would 
seem  clearly  not.  Before  the  appellants  could  be  charged 
they  should  have  been  made  party  to  the  suit,  and  have  had 
an  opportunity  to  have  been  heard.  They  had  no  interest  in 
defending  a  suit  against  the  corporation.     Are  the  appellants 
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any  more  liable  for  a  judgment  obtained  against  the  corpora- 
tion after  the  surrender  than  before?  It  would  hardly  be 
contended  that  they  are  liable  for  a  judgment  rendered 
against  the  corporation  before  the  surrender.  In  the  case  of 
Palmer  v.  Forbes  et  al.,  23  111.  318,  the  court  say,  speaking 
of  the  power  of  trustees  to  whom  the  railroad  in  that  case 
had  been  surrendered,  "that  the  trustees  or  purchasers  are 
endowed  with  sufficient  powers  which  are  undoubtedly  in 
the  nature  of  a  franchise,  to  enable  them  to  discharge  the 
duty  which  the  public  have  a  right  to  demand  of  them  by 
keeping  in  repair,  maintaining  and  operating  the  road,  and  to 
demand  and  receive  a  suitable  reward  therefor,  and  for  this 
purpose,  they  may  use  their  own  names  or  adopt  any  other 
convenient  business  name,  as  any  other  individual  or  company 
may  do,  and  they  are  under  no  necessity  of  adopting  the 
name  of  the  company  to  whose  right  in  the  property  they 
have  succeeded." 

The  Quincy  and  Chicago  Railroad  company  had  transferred 
their  road  to  trustees,  Forbes  and  others,  who  gave  power  of 
attorney  to  Bushnell  to  operate  the  road.  He  had  been  the 
former  president  of  the  road.  It  is  shown  how  the  possession 
was  changed.  No  visible  change  was  made  in  the  manage- 
ment of  the  road — the  same  officers  and  employees  were  con- 
tinued. Bushnell  notified  the  agents  and  employees  of  the 
change  of  possession.     IT  111.  326. 

Trustees  in  actual  possession  and  management  of  a  railroad 
are  personally  liable  for  contracts  or  torts  of  operatives  em- 
ployed upon  the  road,  to  the  same  extent  as  the  corporation 
would  have  been,  had  it  continued  in  possession.  Sprague  v. 
Smith,  29  Yt.  421 ;  Pierce  on  Am.  R.  R.  Cases,  224. 

Notwithstanding  a  surrender  of  the  property  of  the  road,  a 
suit  would  lie  against  the  company.  Bruffet  et  al.  v.  Great 
Western  R.  H.  Co.,  25  111.  353.  A  contract  was  made  with 
the  company,  in  1855,  for  transportation  of  hogs.  In  1859, 
the  legislature  incorporated  a  company  by  the  same  name, 
which  took  possession  of  the  road  and  operated  it.  Suit  was 
brought  against  them  on  the  old  contract.  Held,  that  the 
action  was  misconceived. 
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The  property  levied  on  in  this  case  was  not  covered  by  the 
deeds  of  trust  of  the  railroad  corporation,  as  decided  by  this 
court  in  the  case  of  Hunt,  Trustee,  v.  Bulloch  et  al.,  23  111. 
320.  To  avoid  the  force  of  that  decision,  the  trustees  pre- 
tended to  purchase  and  acquire  said  property  as  trustees,  and 
hold  it  exempt  from  liabilities  incurred  even  while  they  were 
exercising  the  franchises  of  said  corporation,  in  the  name  of 
said  corporation. 

It  was  necessary  for  said  trustees  to  use  the  name  of  said 
corporation  while  exercising  its  franchises.  Reed  v.  Bradley, 
17  111.  326. 

And  whether  necessary  or  not,  they  did  in  fact  so  use  the 
name  of  said  corporation  in  a  manner  calculated,  if  not 
designed,  to  deceive  all  persons  patronizing  said  road. 

The  Trustees  might  have  been  sued  in  this  case  and  held 
personally  responsible.     Sprague  v  Smith,  29  Yt.  R.  425. 

So  a  corporation  may  have  several  names,  and  may  be  sued 
by  the  name  by  which  it  is  known.  Angell  &  Ames  on  Cor- 
porations, sees.  100,  645,  649,  650. 

In  the  Y.  db  M.  L.  R.  R.  v.  Winans,  17  How.  R.  40,  the 
Supreme  Court  of  the  United  States  say,  "it  is  certainly  true 
that  the  law  will  strip  a  corporation  or  individual  of  every 
disguise,  and  enforce  a  responsibility  according  to  the  very 
right  in  despite  of  their  artifices.  And  it  is  equally  certain, 
that  in  favor  of  the  right,  it  will  hold  them  to  maintain  the 
truth  of  the  representations  to  which  the  public  has  trusted, 
and  estop  them  from  using  their  simulation  as  a  covering  or 
defense."     8  Wend.  480. 

This  court  has  already  decided,  that  a  corporation  is  respon- 
sible for  materials  taken  by  contractors  under  the  charter  to 
construct  a  public  work.  15  111.72;  20  111.  388.  And  for  cattle 
killed  by  contractors  in  operating  a  part  of  a  railroad  before 
its  completion.  22  111.  106,  108.  And  where  persons  are  oper- 
ating a  railroad  by  contract  with  the  company.  21  111.  649. 
And  for  misconduct  and  negligence  of  the  lessees  of  such  cor- 
poration. 20  111.  627;  22  111.  109;  Redfield  on  R.  R.  419,  sec.  3. 
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It  would  have  been  impossible  to  have  sued  the  trustees 
personally,  as  they  are  all  non-residents,  and  an  attachment 
will  not  lie  for  torts.  Moore  v.  Hamilton,  2  Gilm.  431,  432. 
Their  agents  and  conductors  have  generally  no  property  in 
the  State,  and  by  the  time  judgment  could  be  obtained 
against  them,  they  would  be  out  of  the  State. 

The  case  of  Palmer  v.  Forbes,  23  111.  318,  was  where  the 
judgment  was  obtained  against  the  old  corporation,  before  the 
trustees  took  psssession,  and  not,  as  in  this  case,  for  a  cause 
of  action  arising  afterwards. 

Breese,  J.  This  was  an  action  of  replevin,  commenced  by 
the  appellants,  at  the  October  term,  1861,  of  the  St.  Clair, 
Circuit  Court  to  recover  the  possession  of  the  following  arti- 
cles of  personal  property,  viz. :  five  benches,  one  coal  stove, 
one  copying  press,  one  safe,  one  clock,  one  desk,  one  table, 
one  stool,  one  pair  Fairbank's  scales,  one  ladder,  one  truck, 
and  one  crowbar,  unlawfully  detained  by  said  Fleming. 

To  which  action  the  defendant  put  in  several  pleas.  The 
first  plea  alleges  that  "the  Terre  Haute,  Alton  and  St.  Louis 
Railroad  Company  is  a  corporation,  organized  under  the  laws 
of  the  State  of  Illinois,  etc. ;  that,  for  the  purpose  of  securing 
sundry  debts,  said  corporation  executed  to  appellants,  as 
trustees,  a  deed  of  trust,  and  that  the  same  having  become 
forfeited,  the  plaintiffs,  as  trustees,  under  authority  of  said 
deed  of  trust,  took  possession  of  the  franchise  and  effects  of 
said  corporation,  among  other  things,  the  railroad  track,  cars, 
depots,  etc.,  the  goods  and  chattels  in  controversy,  and  as 
such  trustees  have  held  possession  thereof  ever  since,  and 
exercised  said  franchise,  and  operated  said  road.  That  while 
the  trustees  were  so  running  the  road,  collecting  and  receiving 
the  tolls  for  the  conveyance  of  passengers  and  freight  in  the 
name  of  said  corporation,  one  Aaron  W.  Shook,  while  travel- 
ing as  a  passenger  on  said  road,  received  a  bodily  injury,  and 
instituted  suit  against  said  corporation,  and  recovered  dam- 
ages:"  with  the  averments  contained  in  the  third  plea. 

The  second  plea  was,  property  in  defendant  and  not  in  the 
plaintiffs — upon  which  issue  was  joined. 
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tlie   third  plea  was  as  follows:    "And   for   a  further  plea  in 
this   behalf  the  said   defendant   says,  actio  non,  because  he 
says  that  one  Aaron  W.  Shook,  on  the  14th  day  of  May,  1861, 
recovered    judgment   in  the   Monroe   Circuit  Court   in    said 
State,  against  the  Terre  Haute,  Alton  and  St.  Louis  Railroad 
Company,   for  the    sum  of  three  thousand   dollars   damages, 
and  costs,  as  appears  of  record  in  said  court;   and  afterwards, 
to  wit,  on    the  6th  day   of  July,  1861,  an   execution   of  that 
date  was  issued   on  said  judgment  by  the  clerk  of  the  Circuit 
Court  of  the  said   county   of  Monroe,  in   due  form   of  law, 
directed  to  the  sheriff  of  the  county  of  St.  Clair,  in  the  name 
of  the  People   of   the   State    of  Illinois,   commanding    such 
sheriff  of  the  county  of  St.  Clair,  Illinois,  that  of  the  goods, 
chattels,  lands',  tenements,  and  real  estate  of  said  corporation, 
he  make  the  said  sum  of  three  thousand  dollars,  with  interest 
at  six  per  cent,  from  the  14th  day  of  May,  1861,  and  also  the 
further  sum  of  twenty-four  dollars   and  sixty-five  cents,  costs 
of  suit,  and  to  have  that  money  at  the  office  of  the  said  clerk 
of  the  Circuit  Court  of  Monroe  county,  at  the  end  of  ninety 
days  from  the  date  of  said  writ;  and  afterwards,  to  wit,  on  the 
10th  day  of  July,  1861,   at   11  o'clock  a.  m.,  the  said  writ  of 
execution  was  delivered  to  said  defendant,  who  then,  and  ever 
since,  and  now  was.  and  is  the  duly  commissioned,  qualified 
and  acting  sheriff  in  and  for  the  county  of  St.  Clair  aforesaid, 
to  be  executed,  by  virtue  of  which  said  writ,  and  in  the  life- 
time thereof,  to  wit,  on   the  27th   day  of  July,  1861,  this  de- 
fendant, as    sheriff  as   aforesaid,  by  his  deputy,  seized   and 
took  and  levied  upon   said  goods  and  chattels  in  said  declara- 
tion mentioned.     And  the  said  defendant  in  fact  says  that  the 
said  plaintiffs,  as  trustees  as  aforesaid,  took  possession  of  said 
railroad  and  its  effects,  and  exercised  its  franchise  in  its  cor- 
porate name,  on,  etc.,  at,  etc.,  and  before  the  cause  of  action 
for  which   said  judgment   was  rendered,   accrued;  and  were 
in  possession   of  said  railroad,  and    its  effects  and  goods  and 
chattels   in  said   declaration    mentioned,    and    exercising  its 
franchises  in  its   corporate  name  as  aforesaid,  when  the  said 
cause  of  action  accrued,  and  so   continued  until  at  and  after 
the  said  levy  of  said  execution   as  aforesaid;  wherefore    the 
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said  defendant  seized  and  took  and  levied  upon  said  goods 
and  chattels  in  said  declaration  mentioned,  as  he  lawfully 
might  for  the  causes  aforesaid,  which  are  the  taking  and 
detention  in  said  declaration  mentioned,"  etc. 

Replications  were  filed  to  the  first  and  second  pleas,  which 
were  demurred  to;  demurrer  sustained.  And  the  plaintiffs, 
at  the  March  term,  1862,  of  said  court,  filed  the  following 
amended  replications,  to  wit:  "And  the  said  plaintiffs,  as  to 
the  defendant's  first  and  third  pleas  severally  pleaded,  say, 
precludi  non,  because  they  say  that  they  did  not  exercise  the 
franchises  appertaining  to  the  said  Terre  Haute,  Alton  and 
St.  Louis  Railroad,  in  the  name  of  said  corporation,  nor  did 
they  collect  and  receive  bills,  tolls,  etc.,  in  the  name  of  said 
corporation,  nor  was  process  issued  in  the  suits  mentioned  in 
said  pleas,  as  the  agents  of  the  plaintiffs  exercising  said  fran- 
chise in  the  name  of  said  corporation,  as  alleged  in  said  plea, 
nor  was  said  suit  defended  by  the  attorney  of  plaintiffs,  but 
they  allege  that  said  corporation,  was  defended  by  attorney 
of  said  corporation,  and  this  they  pray  may  be  inquired  of 
by  the  country. 

'•And  for  a  further  replication  in  this  behalf  the  said 
plaintiffs  say,  that  the  said  Shook  did  not  recover  a  judg- 
ment in  manner  and  form  as  he  has  alleged  in  the  said 
first  and  second  pleas ;  and  this  they  pray  may  be  inquired  of 
by  the  country. 

"And  for  a  further  replication,  plaintiffs  say,  that  there 
was  no  such  execution  issued  and  levy  made,  as  alleged  in 
said  pleas  of  defendant;  and  of  this  they  put  themselves 
upon  the  country. 

"And  for  a  further  replication,  plaintiffs  say,  that  the 
property  levied  upon,  as  in  said  pleas  alleged,  was  not  the 
property  of  the  defendant  in  said  execution,  but  was  the 
property  of  the  said  plaintiffs,  and  was  not  liable  to  be  levied 
upon  by  said  execution ;  and  this  they  pray  may  be  inquired 
of  by  the  country." 

To  which  said  several  replications  the  defendant  filed  the 
following  rejoinder,   to   wit:  "And  the   said  defendant,  as  to 
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tlie  several  amended  replications  of  said  plaintiffs,  wherein 
they  put  themselves  upon  the  country,  doth  the  like." 

The  cause  was  tried  at  the  October  term,  1861,  of  said  court, 
by  the  court,  a  jury  having  been  waived. 

The  plaintiffs  introduced  one  William  D.  Griswold,  who 
testified  that  the  property  in  question  belonged  to  plaintiffs 
(appellants);  that  on  December  12,  1859,  the  board  of  direct- 
ors of  the  Terre  Haute,  Alton  and  St.  Louis  Railroad  Company 
surrendered  the  said  railroad  to  plaintiffs,  as  trustees  of  the 
bondholders  under  the  second  mortgage  deed.  "Witness  was 
then  president  of  the  board  of  directors,  and  had  been  since 
June  of  that  year,  when  the  mortgage  had  become  forfeited 
for  the  non-payment  of  interest.  Possession  of  the  road  and 
property  belonging  thereto  was  taken  by  said  trustees  on  such 
surrender.  That  in  the  winter  of  1S59  and  1860  the  presi- 
dent and  said  company  sold  the  personal  property  to  said 
trustees  for  $39,000,  or  $40,000,  which  was  paid  in  cash. 
After  said  surrender,  witness,  as  superintendent,  operated 
said  road  for  said  trustees,  under  power  of  attorney  from 
them.  Witness  managed  said  railroad  property  in  the  name 
of  said  trustees  and  in  no  other  name,  since  December  12, 
1859.  That  sometimes,  for  short,  the  word  trustees  was  used, 
but  in  all  contracts  the  individual  names  of  the  plaintiffs  were 
used.  That  the  benches  in  dispute  were  made  after  the 
trustees  took  possession  of  the  road  and  property.  That  the 
property  in  question,  excepting  said  benches,  is  a  portion  of 
the  personal  property  acquired  by  said  trustees  as  aforesaid. 
That  when  witness  ceased  to  be  president  of  said  company  T 
in  June,  1850,  Mr.  Butler,  of  New  York,  became  his  successor. 
Witness  employed  counsel  for  Mr.  Butler,  at  his  request,  to 
defend  the  suit  of  said  Shook.  Witness,  as  agent  for  the 
trustees,  employed  all  the  agents  on  the  line,  and  there  never 
has  been  any  agent  of  the  corporation  in  this  State  since  the 
surrender,  except  witness,  who  acted  as  president  of  said 
company,  until  June,  1860. 

The  corporation,  for  the  purpose  of  holding  the  franchise, 
was  kept  alive  by  having  a  president  and  board  of  directors 
elsewhere.     The  trustees,  after  they   took  possession   of   the 
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road,  used  the  same  passenger  tickets,  and  similar  notices 
were  published  as  before,  while  witness  was  superintendent, 
and  the  name  of  the  corporation  on  the  cars  was  continued. 

II.  W.  Miller  testified,  on  behalf  of  plaintiffs,  that  in  De- 
cember, 1859,  the  employees,  of  whom  he  was  one,  of  the 
Terre  Haute,  Alton  and  St.  Louis  Railroad,  received  notice  of 
the  surrender  of  the  road,  and  that  from  that  time  on,  the 
business  was  managed  in  the  name  of  the  trustees.  Books 
and  blank  papers  were  made  out  in  their  name,  and  tolls  and 
freight  collected. 

The  defendant  then  introduced  a  certified  copy  of  a  judg- 
ment, in  favor  of  one  Aaron  W.  Shook,  against  the  Terre 
Haute,  Alton  and  St.  Louis  Railroad  Company,  with  the 
declaration  and  papers  appertaining  to  said  suit;  also  an 
execution  issued  thereon,  and  the  levy  made  by  the  defendant, 
the  then  sheriff,  upon  the  property  in  dispute. 

The  court  found  the  issue  for  the  defendant  on  the  second 
and  third  pleas:  and  thereupon  the  plaintiffs  moved  for  a  new 
trial,  because  the  said  finding  was  contrary  to  evidence  and 
contrary  to  law;  which  motion  the  court  overruled,  and  the 
plaintiffs  thereupon  excepted  at  the  time  to  the  decision  of  the 
court  in  overruling  the  said  motion.  Thereupon  the  plaintiffs 
moved  for  a  judgment  in  their  favor,  non  obstante  veredicto, 
because  there  was  a  departure  in  pleading,  and  because  the 
issues  were  immaterial;  which  said  motion  was  overruled,  and 
judgment  for  costs  given  in  favor  of  the  defendant,  and  a  writ 
of  retorno  habendo.  The  plaintiffs  excepted  at  the  time  to  the 
decision  of  the  court  in  overruling  the  motion. 

The  appellants  now  assign  for  error  in  the  court  below: 
The  overruling  of  the  motion  for  a  new  trial;  the  overruling 
of  the  motion  for  judgment  for  plaintiffs  anon  obstante  vere- 
dicto;" and  the  rendering  of  a  judgment  in  favor  of  the 
defendant. 

It  is  contended  by  the  appellants,  that  inasmuch  as  they 
acquired  the  property  in  controversy  by  purchase,  it  ceased 
to  be  liable  to  be  taken  on  an  execution  against  the  cor- 
poration.      That   to   make  them   liable,    they    should    have 
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been  made  parties  to  the  suit,  and  have  had  an  opportunity 
to  be  heard;  that  they  had  no  interest  in  defending  a  suit 
against  the  corporation.  And  they  ask,  if  they  are  any  more 
liable  on  a  judgment  obtained  against  the  corporation  after 
the  surrender  of  the  road,  than  before.  In  Palmer  v.  Forbes 
et  al.,  23  111.  318,  this  court  said,  that  the  purchasers  under 
the  trust  deeds  were  endowed  with  sufficient  powers  to  run  the 
road,  and  for  this  purpose,  might  use  their  own  names,  or 
adopt  any  other  convenient  business  name,  and.  were  under  no 
necessity  -of  adopting  the  name  of  the  company,  to  whose  right 
in  the  property  they  have  succeeded.  On  this  principle,  this 
case  turns. 

The  facts  show,  that  the  suit,  originally  brought  by  Shook, 
against  the  railroad  company,  was  defended  by  the  trustees, 
in  the  corporate  name  of  the  company,  and  the  name  was 
continued  on  the  cars,  and  no  change  made  in  their  public 
notices.  It  is  too  late  now  to  say  they  had  other  names  in 
which  they  did  their  business.  They  did  their  business  out 
of  which  the  judgment  originated,  in  the  name  of  the  com- 
pany. If  A.  B.  is  sued  by  the  name  of  C.  D.  &  Co.,  and 
pleads  not  against  it,  he  will  be  bound  by  the  judgment,  that 
is  certain.  Suppose  the  trustees  had  executed  a  note  in  the 
name  of  the  company,  using  that  name  for  convenience,  or 
display,  or  for  any  other  like  purpose,  would  not  their  prop- 
erty be  liable  to  pay  it  after  judgment  and  execution?  We 
apprehend  there  can  be  but  one  answer  to  the  question. 
Whatever  their  private  arrangements  might  have  been,  with 
their  employees,  and  with  persons  they  contracted  with,  they 
held  themselves  out  to  the  world,  as  doing  business,  and  run- 
ning the  road  in  the  name  of  the  Terre  Haute,  Alton  and  St. 
Louis  Railroad  Company,  and  for  liabilities  so  incurred,  their 
property  must  be  responsible.  If  it  was  not  so,  the  public 
would  be  very  insecure. 

Though  a  suit  might  be  instituted  against  the  trustees  indi- 
vidually, by  their  own  names,  no  objection  is  perceived  why 
one  cannot  be  maintained  against  them  by  the  name  they 
use.     It  is  not  uncommon  for  corporations,  and  associations, 
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and  even  individuals,  to  transact  business  under  different 
names.  Names  are  nothing.  No  other  point  is  pressed  on 
the  consideration  of  the  court. 

The  judgment  must  be  affirmed.         Judgment  affirmed. 


William  M.  Warren,  Appellant,  v.  Archimedes  C. 
Dickson  and  John  H.  Dickson,  Appellees. 

APPEAL  FROM  MORGAN. 

Warren  and  A.  C.  Dickson  had  been  partners ;  upon  the  dissolution,  War- 
ren left  lumber  and  moneys  with  A.  C.  Dickson.  Subsequently,  A.  C. 
Dickson  took  J.  H.  Dickson  into  partnership,  and  these  two  partners 
admitted  an  indebtedness  to  Warren,  of  $500.  Held,  that  this  evidence 
would  justify  the  jury  in  finding  that  the  new  firm  had  purchased  the 
assets  of  Warren  in  the  old  firm  at  that  price;  or  that  those  assets  had 
come  into  the  hands  of  the  new  firm,  and  that  an  account  had  been 
struck,  showing  that  amount  to  be  due  from  it  to  Warren. 

The  appellees  sued  the  appellant  in  assumpsit,  declaring 
upon  the  common  counts,  for  lumber  sold  and  delivered,  from 
April  18,  1855,  to  March  12,  1857. 

Appellant  pleaded:  1st,  non-assumpsit;  2nd,  set-off  for 
lumber  sold  and  delivered,  and  for  lumber  bargained  and  sold 
by  appellant  to  appellees,  exceeding  demand  of  appellees, 
and  demanding  judgment  for  the  balance;  3rd,  set-off  for 
lumber  furnished  appellees  by  appellant,  to  be  sold  by  them 
and  paid  for  when  sold,  and  for  money  received  by  appellees, 
to  appellant's  use,  exceeding  the  demand  of  appellees,  and 
demanding  judgment  for  the  balance. 

Issues  to  the  country  were  formed  upon  these  pleas,  and 
the  cause  was  tried  at  the  March  term  of  the  Morgan  Circuit 
Court,  1862. 

The  appellees  proved  the  principal  items  of  their  account, 
and  rested  their  case. 

Appellants  then  called  Phil  Wa?,ren,  who  testified  that  he 
was  present  at  New  Berlin  some  time  in  1857  or  the  spring  of 
1858,  when  appellant  and  appellee,  John  H.  Dickson,  were 
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engaged  m  conversation.  Witness  approached  the  parties 
while  the j  were  conversing.  Appellant  said  to  John  H. 
Dickson,  "  You  owe  me  one  thousand  dollars."  Dickson  said, 
in  reply,  "  No,  William,  we  only  owe  you  four  hundred  dol- 
lars." "  Our  books  will  show  the  number  of  feet  of  lumber." 
"  We  don't  owe  you  only  four  hundred  dollars." 

Witness  states  that  nothing  was  said  about  anything  being 
due  from  appellant  to  appellees,  nor  was  it  pretended  by 
Dickson  that  appellant  was  indebted  in  any  way  to  appellees, 
or  to  either  of  them. 

Witness  understood  Dickson  to  speak  in  the  above  conver- 
sation of  and  for  the  firm  of  A.  C.  Dickson  &  Son,  the 
plaintiffs  in  the  suit.  They  had  previously  been  in  business 
together,  and  witness  thought  they  were  in  partnership  in  the 
lumber  business  in  Jacksonville  at  the  time. 

Witness  stated,  upon  his  cross-examination,  that  the  apel- 
lant  and  Archimedes  C.  Dickson,  one  of  the  appellees,  were 
partners  in  the  lumber  business  at  Jacksonville  for  a  number 
of  years,  and  that  their  partnership  was  dissolved  a  short  time 
before  the  partnership  between  the  appellees  was  formed. 
Witness  stated  that  there  was  no  explanation  in  the  conver- 
sation above  spoken  of,  showing  what  lumber  was  alluded  to 
by  John  H.  Dickson.  Appellant  resided  at  Island  Grove 
after  he  went  out  of  partnership  with  Archimedes  C.  Dickson, 
and  witness  had  no  personal  knowledge  of  any  lumber  trans- 
actions between  them. 

Appellant  then  called  William  B.  Warren,  who  testified 
that  he  was  the  father  of  appellant;  that  about  the  first  day 
of  January,  1861,  John  H.  Dickson  (one  of  the  appellees) 
showed  witness  an  account  of  the  appellees  against  witness 
for  lumber,  and  asked  him  to  give  his  note  for  it.  Witness 
declined  to  give  his  note,  stating  that  appellees  were  indebted 
to  appellant  in  the  sum  of  five  hundred  dollars,  and  that  the 
account  by  agreement  was  to  be  paid  by  being  allowed  or 
credited  on  what  appellees  were  owing  appellant.  Dickson 
said  he  knew  they  (appellees)  were  owing  the  appellant  five 
hundred  dollars,  and  this  account  should  be  turned  in  that 
way   upon    settlement  with   appellant;  that  he  only  wanted 
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witness'  note  to  balance  the  account  on  their  books,  and  he 
would  leave  the  note  with  his  father  (Archimedes  C.  Dickson) 
and  it  should  be  brought  in  and  settled  when  they  settled  with 
ajjpellant. 

Witness  stated,  that  he  had  repeated  conversations  with 
both  of  appellees,  in  which  they  admitted  their  indebtedness 
of  five  hundred  dollars  to  appellant,  and  wanted  him  to  take 
it  out  in  lumber  from  their  yard.  Witness  talked  about  the 
matter  with  Archimedes  C.  Dickson  several  times,  in  the 
presence  of  John  H.  Dickson,  when  Archimedes  C.  admitted 
as  above,  and  wanted  to  pay  their  indebtedness  in  lumber 
as  above  stated,  and  John  H.  assented  to  the  same — at  least 
never  in  any  way  objected. 

Witness  held  conversations  with  appellant  before  appellant 
got  any  lumber,  and  at  the  request  of  the  Dicksons  (who 
were  not  at  that  time  on  good  terms  with  appellant)  witness 
informed  appellant  that  the  Dicksons  wanted  him  to  take 
lumber  on  what  they  were  owing  him. 

Witness  stated,  that  the  lumber  sued  for  in  this  suit  was 
obtained  by  appellant  after  the  above  information  was  given 
him  by  witness,  and  witness  knows  that  it  was  obtained  under 
and  in  pursuance  of  the  arrangement,  that  the  same  was  to 
be  applied  on  what  the  appellees  owed  appellant,  as  above 
stated. 

Witness  testified,  on  his  cross-examination,  that  appellant 
had  been  a  partner  in  the  lumber  business  at  Jacksonville 
with  the  appellee,  Archimedes  C.  Dickson;  that  they  dis- 
solved, and  all  the  lumber  on  hand,  the  accounts  and  assets 
of  the  firm,  were  left  in  the  hands  of  said  Archimedes  C. 
Dickson,  who  soon  after  took  his  son,  John  H.  Dickson,  into 
partnership  with  him,  and  they  carried  on  the  same  business 
vt  the  same  lumber  yard.  Witness  stated  that  the  indebted- 
ness of  appellees  to  appellant,  above  spoken  of,  was  for  lumber 
f.nd  moneys  of  appellant  in  the  firm  of  Dickson  &  Warren, 
that  came  to  the  possession  of  appellees  as  above  stated;  that 
he  had  no  personal  knowledge  of  said  lumber  and  moneys, 
and  that  he  had  no  personal  knowledge  of  any  lumber  trans- 
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actions  (i.  e.  dealings  in  lumber)  by  appellant  since  lie  left  the 
firm  of  Dickson  &  Warren. 

The  appellees  then  read  in  evidence  a  written  memorandum 
of  dissolution  of  the  firm  of  Dickson  &  Warren,  signed  by 
Archimedes  C.  Dickson  and  William  M.  Warren,  and  stating 
that  the  assets  and  accounts  of  the  firm  were  in  the  possession 
of  said  A.  C.  Dickson  at  the  lumber  yard. 

The  foregoing  was  all  the  evidence  in  the  case. 

The  court  instructed  the  jury  for  the  appellees,  as  follows: 

1.  That  if  the  jury  find,  from  the  evidence  in  the  case, 
that  defendant  was  a  partner  of  A.  C.  Dickson,  in  the  firm  of 
Dickson  &  Warren,  and  that  the  lumber  of  said  Dickson  & 
Warren,  and  also  that  money  belonging  to  Dickson  &  War- 
ren, came  to  the  hands  of  the  plaintiff,  the  said  defendant 
cannot  set  off  said  claim  against  any  demand  plaintiff  may 
have  proven  in  this  case. 

2.  The  court  further  instructs  for  plaintiffs,  that  it  is  com- 
petent for  a  party  to  a  suit  to  show  by  evidence  that  any 
statement  or  admission  that  said  party  may  have  made,  in 
regard  to  his  or  their  indebtedness  to  the  opposite  party,  was 
made  in  misapprehension  of  the  facts,  or  of  his  legal  rights 
in  the  given  case;  and  that  although  the  jury  may  find,  from 
the  evidence,  that  John  H.  Dickson,  in  the  conversation  men- 
tioned by  the  witness,  Phil  Warren,  in  the  use  of  the  term 
"  we,"  in  speaking  of  indebtedness  due  to  defendant,  had 
reference  to  A.  C.  Dickson  &  Son,  yet  if  they  further  believe 
that  said  John  H.  Dickson,  in  speaking  of  said  indebtedness, 
in  said  conversation,  had  reference  only  to  lumber  or  the  pro- 
ceeds of  lumber  of  the  firm  of  Dickson  &  Warren,  and  not 
to  any  indebtedness  for  money  or  lumber  of  defendant  indi- 
vidually, for  which  plaintiffs  were  indebted,  then  said 
admissions  are  not  competent  evidence  to  prove  defendant's 
set-off  in  this  case,  and  the  jury  are  instructed  to  disregard 
them. 

3.  That  if  the  jury  believe,  from  the  evidence  in  the 
case,  that  the  lumber  the  defendant  claims  compensation 
for  by  way  of  set-off  in  this  case,  was  lumber  that  the 
defendant    left    in    the    old    lumber    yard    of     Dickson    & 
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Warren,  or  was  his  (said  defendant's)  interest  only  in  the 
lumber  of  said  firm  of  Dickson  &  Warren;  and  if  they  believe, 
from  the  evidence,  that  the  indebtedness  spoken  of  by  John 
II.  Dickson  in  the  conversation  spoken  of  by  the  witness, 
Phil  Warren,  was  proceeds  of  said  lumber,  and  that  the  evi- 
dence fails  to  show  any  other  indebtedness  of  plaintiffs  to 
defendant  for  lumber  or  money  received  for  sale  of  lumber, 
or  money  received  to  defendant's  use,  which  said  last  named 
lumber  or  money  belonged  individually  to  defendant;  then 
the  jury  will  reject  the  claim  of  defendant  for  a  set-off  in  this 
case  in  considering  of  their  verdict. 

To  each  and  all  of  the  foregoing  instructions,  the  appellant 
excepted. 

The  defendant  (appellant)  then  asked  the  court  to  give  the 
following  instructions : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, John  H.  Dickson,  while  a  member  of  the  firm  with  his 
father,  A.  C.  Dickson,  and  after  the  account  of  the  plaintiffs 
had  accrued,  admitted,  in  the  presence  of  Phil  Warren,  that 
the  plaintiffs  were  indebted  to  said  defendant,  Wm.  M.  War- 
ren, in  the  sum  of  four  hundred  dollars,  for  lumber  or  money 
received  by  them  belonging  to  the  defendant,  this  is  compe^ 
tent  and  proper  evidence  upon  which,  the  jury  may  find  a 
verdict  for  the  defendant,  William  M.  Warren,  for  said  four 
hundred  dollars,  and  the  interest  thereon,  from  the  time  of 
admitting  said  indebtedness. 

2.  If  the  jury  believe,  from  the  evidence,  that  before  any 
of  the  account  of  the  plaintiffs  accrued,  the  plaintiffs 
acknowledged  their  indebtedness,  in  the  presence  of  William 
B.  Warren,  to  the  defendant,  William  M.  Warren,  in  the  sum 
of  five  hundred  dollars,  for  lumber  or  money  received  by 
them,  or  for  both;  and  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  requested  the  defendant  to  purchase  lumber 
of  them,  promising  that  whatever  was  obtained  should  be 
applied  upon  said  five  hundred  dollars,  and  that  said  lumber 
obtained  by  William  M.  Warren  was  obtained  with  this 
understanding;  this  is  competent  and  proper  evidence  upon 
which  the  jury  may  find  a  verdict  for  the  defendant,  William 
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M.  Warren,  for  such  part  of  said  five  hundred  dollars  and 
interest  as  they  find  to  be  due,  after  deducting  the  lumber 
obtained  under  the  aforesaid  arrangement. 

The  court  refused  to  give  the  foregoing  instructions  for 
defendant  (appellant)  and  in  lieu  thereof,  gave  the  following: 

If  the  jury  believe,  from  the  evidence,  that  on  the  dissolu- 
tion of  the  firm  of  Dickson  &  Warren,  Dickson  was  indebted 
to  Warren,  and  that  afterwards  Dickson,  the  former  partner 
of  Warren,  formed  a  partnership  with  his  son,.  John  H.  Dick- 
son, in  the  lumber  business,  and  in  the  presence  of  his  son 
admitted  said  indebtedness,  and  requested  Col.  Warren,  the 
father  of  defendant,  to  tell  him  to  send  and  get  lumber,  and 
that  the  lumber  was  accordingly  got  under  that  arrangement, 
without  objection  on  the  part  of  John  H.  Dickson,  then  they 
will  find  for  the  defendant. 

To  the  refusal  to  give  the  foregoing  instructions  1  and  2, 
the  appellant  excepted. 

The  jury  having  found  a  verdict  for  the  plaintiffs  (appellees) 
for  three  hundred  and  thirty  dollars,  the  appellant  moved  the 
court  for  a  new  trial,  which  the  court  overruled. 

The  appellant  excepted,  and  appealed  to  this  court,  and 
assigns  the  following  errors: 

The  court  erred  in  giving  instructions  1,  2,  3,  for  appellees. 

The  court  erred  in  refusing  to  give  instructions,  1,  2,  for 
appellant. 

The  court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

H.  B.  MoCluke,  for  Appellant. 

1.  The  court  should  have  granted  appellant's  motion  for  a 
new  trial. 

The  evidence  shows  (and  there  is  no  conflicting  testimony) 
that  the  appellant  and  Archimedes  C.  Dickson  (one  of  the 
appellees)  had  been  engaged  in  the  lumber  business  at  Jack- 
sonville, under  the  firm  of  Dickson  &  Warren,  previous  to 
the  date  of  appellee's  account  sued  for  in  this  case.  The  firm 
of  Dickson  &  Warren  was  dissolved.  No  disposition  was 
made  of  the  stock  on  hand,  accounts,  etc.,  but  the  assets  were 
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left  in  the  possession  of  said  Archimedes  C.  Dickson,  who 
soon  afterwards  took  his  son,  John  II.  Dickson,  (appellee) 
into  partnership  with  him  in  the  lumber  business  at  the  same 
place. 

The  last  firm  came  into  possession  of  and  appropriated  to 
their  use,  lumber  and  the  proceeds  of  lumber  and  money, 
which  belonged  to  the  former  firm  of  Dickson  &  Warren. 
The  whole  amount  of  value  thus  received  does  not  appear,  but 
the  appellees  admitted  on  sundry  occasions,  before  any  of  their 
accounts  against  appellant  had  accrued,  that  they  owed  appel- 
lant five  hundred  dollars  for  his  interest  in  the  lumber,  etc., 
which  they  had  thus  received  from  the  former  firm,  and  they 
sent  word  by  one  of  the  witnesses  to  appellant,  that  they 
desired  him  to  take  lumber  from  them  in  payment  of  said 
indebtedness. 

This  information  was  given  appellant  and  the  lumber  sued 
for  by  appellees  in  this  case  was  afterwards  obtained  by 
appellant,  and  received  in  part  payment  of  said   indebtedness. 

2.  The  first  and  third  instructions  given  for  the  appellees 
are  erroneous,  because  they  completely  exclude  from  the  con- 
sideration of  the  jury  all  of  the  evidence  showing  that  appel- 
lees received  from  appellant  a  full  equivalent,  as  estimated  by 
them,  for  the  five  hundred  dollars,  their  acknowledgment 
of  indebtedness  to  that  amount,  their  offer  to  pay,  and  their 
actual  payment  of  so  much  as  the  lumber  amounted  to,  which 
they  have  sued  for. 

3.  The  second  instruction  for  appellees  is  also  erroneous, 
because  it  assumes,  without  any  evidence  whatever  to  support 
it,  that  a  mistake  was  made  by  John  H.  Dickson,  or  that  he 
spoke  in  ignorance  or  misapprehension  of  his  rights,  in  the 
acknowledgment  of  indebtedness;  and  also  because  this  in- 
struction, like  the  first  and  third,  ignores  most  of  the  facts 
proven  by  appellant  in  his  defense. 

4.  The  admission  of  appellees,  especially  when  made  in 
connection  with  such  other  facts  as  are  proven  by  the  wit- 
nesses, are  binding  upon  the  appellees,  and  the  court  erred  in 
refusing  to  give  the  first  and  second  instructions  asked  by 
appellant. 

24— 30th  III. 
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5.  The  members  of  the  old  firm  of  Dickson  &  Warren 
could,  by  agreement,  sever  their  joint  interest  in  any  of  the 
effects  of  the  firm.  The  succeeding  firm  of  Dickson  &  Son 
could  by  agreement  with  both  members  of  the  former  firm, 
purchase  the  separate  interest  of  either  party;  or  having  re- 
ceived it  and  appropriated  it  to  their  own  use,  could  acknowl- 
edge their  indebtedness  for  it,  and  make  a  binding  promise  to 
pay  for  it,  to  the  party  to  whom  it  belonged.  7  Term  R.  279 ; 
2  Mass.  R.  401 ;  6  id.  460 ;  8  Cranch's  R.  50.     • 

Morrison  &  Epler,  for  Appellees. 

1.  The  defendant's  special  pleas  are,  set-off.  The  evidence 
clearly  shows  that  the  claim  set  up  by  defendant  as  a  set-off, 
was  a  claim  he  was  urging,  growing  out  of  a  partnership 
matter  between  A.  0.  Dickson  and  defendant,  under  the  firm 
of  Dickson  &  Warren. 

There  was  no  mutuality,  and  the  set-off  was  not  allowable. 
See  Gregg"  v.  James,  Breese,  109/  Hinkley  v.  West,  4  G-ilm. 
136;  Benjamin,  v.  Babcock,  11  111.  30;  Hillyard  v.  Walker,  11 
111.  645 ;  16  111  28.  In  this  case,  defendant's  pleas  of  set-off  are 
good  on  their  face ;  but  the  evidence  showed  a  different  state 
of  facts  than  those  set  forth  in  the  pleas ;  hence  the  jury  were 
properly  instructed  for  plaintiffs  below,  in  substance,  that  any 
claim  defendant  might  have  for  his  interests  in  assets  of  the 
firm  of  Dickson  &  Warren,  could  not  be  set  off. 

2.  The  evidence  shows  that  all  the  demand  set  up  by  de- 
fendant in  the  trial,  was  a  partnership  interest,  and  none  other. 
It  was  not  a  proper  matter  of  set-off;  this  question  was  left 
to  the  jury,  and  they  have  so  found  the  fact. 

3.  The  first  instruction  asked  for  by  defendant,  in  effect, 
was,  that  if  they  found,  from  the  evidence,  that  one  of  the 
plaintiffs  had  admitted  certain  indebtedness  for  lumber  to 
defendant,  that  they  should  find  for  defendant,  $400  and  in- 
terest. This  instruction  was  properly  refused,  because  it,  in 
effect,  took  from  the  jury  all  the  evidence  of  tht*  plaintiffs,  of 
the  account  proven  before  the  jury;  and  the  jury  might, 
under  this  instruction,  have  found  for  defendant  $400  and  in- 
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terest,  notwithstanding  plaintiffs  had  proven  their  account  to 
amount  of  $330. 

4.  The  question  of  set-off  was  fairly  and  fully  put  before 
the  jury  under  instructions  for  the  plaintiffs,  and  the  second 
instruction  asked  for  by  the  defendant  was  properly  refused. 
This  instruction  did  not  bring  the  whole  evidence  before  the 
jury,  and  was  misleading,  and  was  properly  refused  by  the 
court. 

5.  The  case  of  Walker  v.  Chovin,  15  111.  489,  was  a  case 
arising  before  a  justice  of  the  peace,  and  written  pleading  was 
unnecessary.  In  that  case,  the  evidence  was,  that  the  goods 
of  both  parties  were  purchased  under  a  special  agreement 
that  the  accounts  should  be  set  off,  and  the  accounts  were  kept 
against  each  firm — hence  the  set-off  arose  out  of  the  same 
transaction. 

Not  so  here;  this  is  an  effort  to  set  off  the  interest  of  de- 
fendant, in  the  old  firm  of  Dickson  &  Warren,  against  the 
demand  of  the  plaintiffs,  accrued  long  after — this  cannot  be 
law. 

The  three  instructions  for  defendant  should  have  been 
refused,  but  of  this  defendant  cannot  complain. 

6.  On  the  whole  case,  the  jury  have  found  the  facts  for  the 
plaintiffs,  and  their  finding  ought  not  to  be  disturbed. 

Caton,  C.  J.  "We  think  the  second  instruction,  as  asked 
for  the  defendant,  should  have  been  given  to  the  jury,  and 
that  the  instruction  given  by  the  court  in  lieu  of  it,  did  not 
enable  the  jury  to  comprehend  the  law  as  applicable  to  the 
evidence  in  the  cause. 

It  appears  that  the  defendant  and  A.  C.  Dickson,  one  of  the 
plaintiffs,  had  been  in  the  lumber  business,  as  partners.  "When 
that  partnership  was  dissolved,  the  assets  of  the  firm  went 
into  the  hands  of  the  plaintiffs,  who  formed  a  new  firm  and 
carried  on  the  same  business  in  the  same  place.  After  this, 
the  plaintiffs  admitted  an  indebtedness  to  the  defendant,  to 
one  witness,  of  four  hundred  dollars,  and  to  another,  of  five 
hundred  dollars,  and  requested  the  plaintiff  to  take  it  out  in 
lumber,  and  after  this  the  lumber,  for  which  this  action  was 
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brought,  was   obtained.     In  this   state   of  the  evidence   the 
defendant  asked  this  instruction: 

"  If  the  jury  believe,  from  the  evidence,  that  before  any  of 
the  account  of  the  plaintiffs  accrued,  the  plaintiffs  acknowl- 
edged their  indebtedness,  in  the  presence  of  William  B. 
Warren,  to  the  defendant,  William  M.  Warren,  in  the  sum 
of  five  hundred  dollars,  for  lumber  or  money  received  by 
them,  or  for  both;  and  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  requested  the  defendant  to  purchase  lum- 
ber of  them,  promising  that  whatever  was  obtained  should 
be  applied  upon  said  five  hundred  dollars,  and  that  said  lum- 
ber obtained  by  William  M.  Warren  was  obtained  with  this 
understanding;  this  is  competent  and  proper  evidence  upon 
which  the  jury  may  find  a  verdict  for  the  defendant,  William 
M.  Warren,  for  such  part  of  said  five  hundred  dollars  and 
interest  as  they  find  to  be  due  after  deducting  the  lumber 
obtained  under  the  aforesaid  arrangement." 

Which  the  court  refused  to  give,  but  instructed, 

"  If  the  jury  believe,  from  the  evidence,  that  on  the  dissolu- 
tion of  the  firm  of  Dickson  &  Warren,  Dickson  was  indebted 
to  Warren,  and  that  afterwards  Dickson,  the  former  partner  of 
Warren,  formed  a  partnership  with  his  son,  John  H.  Dickson, 
in  the  lumber  business,  and  in  the  presence  of  his  son  admitted 
said  indebtedness,  and  requested  Col.  Warren,  the  father  of 
defendant,  to  tell  him  to  send  and  get  lumber,  and  that  the 
lumber  was  accordingly  got  under  that  arrangement,  without 
objection  on  the  part  of  John  H.  Dickson,  then  they  will  find 
for  the  defendant." 

This  instruction  is  not  as  broad  as  the  first,  and  does  not 
cover  a  state  of  facts  which  the  jury  might  well  have  found 
from  the  evidence.  The  jury  would  have  been  warranted  in 
finding  that  the  new  firm  had  purchased  the  interest  of  the 
defendant  in  the  assets  of  the  old  firm  for  the  amount  which 
they  acknowled  to  be  due  him;  or,  that  the  assets  of  the 
old  firm  had  come  into  the  hands  of  the  new  firm,  and  had 
by  them  been  converted  into  cash,  and  upon  an  accounting 
with  the  defendant  there  was  found  the  amount  stated  to  be 
due  him,  for  his  interest,  which  they  agreed  to  pay  him;  and 
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in  either  of  these  cases  the  amount  thus  stated,  constituted  an 
individual  claim  of  the  defendant  against  the  plaintiffs,  as 
much  as  if  it  had  been  money  loaned,  and  as  such  constituted 
a  proper  claim  for  set-off,  under  the  pleas  which  had  been 
filed.  This  is  the  case  contemplated  by  the  instruction  asked 
for  the  defendant  and  refused  by  the  court,  and  is  not 
embraced  in  the  instruction  given  by  the  court. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Richard  S.  Thomas,  Appellant,  v.  Jacob  Dunaway, 

Appellee. 

appeal  from  morgan. 

A  general  objection  to  a  deposition,  is  an  objection  to  the  substance,  and 
not  to  the  form,  and  cannot  be  taken  on  the  trial  of  the  case. 

In  an  action  of  libel,  the  defendant,  by  pleading  the  general  issue,  virtually 
admits  the  falsehood  of  the  statements  on  which  the  action  is  based,  but  if 
it  is  proved  that  he  did  publish  them,  he  may  then,  under  that  issue,  show 
any  circumstance  in  mitigation,  which  tends  to  disprove  malice,  but 
does  not  tend  to  prove  the  truth  of  the  charge. 

The  defendant  may  therefore  prove  prior  publications  by  the  plaintiff,  of 
a  provoking  nature,  in  mitigation. 

If  a  plea  of  justification  of  slanderous  publications  is  made  in  good  faith, 
and  evidence  is  introduced  honestly,  for  the  purpose  of  supporting  it, 
such  evidence  should  be  considered  by  the  jury  in  mitigation  of  dam- 
ages, even  though  it  is  insufficient  to  prove  the  truth  of  the  plea. 

But  if,  on  the  contrary,  the  plea  and  the  evidence  under  it,  were  resorted  to 
solely  for  the  purpose  of  further  injuring  the  plaintiff,  then  it  is  only  an 
aggravation  of  the  offense. 

These  are  questions  for  the  consideration  of  the  jury. 

The  law  does  not  presume  that  because  money  has  been  entrusted  to  an  in- 
dividual, he  has  embezzled  or  appropriated  it  to  his  own  use. 

The  burthen  of  proof  is  on  the  person  making  the  charge  of  embezzlement 
to  sustain  it.  It  is  not  incumbent  on  the  other  party  to  show  what  has 
become  of  the  money,  even  though  it  is  traced  to  his  hands. 

This  is  an  action  on  the  case,  brought  by  Dunaway  against 
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Thomas,  for  libel,  based  on  a  newspaper  publication,  which 
charged  that  Dunaway  had  been,  in  the  State  of  Pennsyl- 
vania, many  years  before,  entrusted  with  a  drove  of  cattle, 
belonging  to  his  father  and  brother;  that  he  received  the 
purchase  money  for  the  cattle,  and  did  not  account  for  the 
same,  whereby  his  father  and  brother  were  broken  up  in  their 
business;  and  that  the  plaintiff  had  brought  money  to  Illinois 
shortly  after  the  cattle  transaction  took  place. 

The  defendant  pleaded  the  general  issue,  and  justification. 

On  the  trial  the  plaintiff  proved  the  publication,  and  that 
Thomas  was  worth  from  §10,000  to  $20,000. 

The  defendant,  Thomas,  in  his  defense,  introduced  the 
brother  of  the  plaintiff,  alluded  to  in  the  publication,  who 
testified  that  the  charges  in  the  publication  were  true,  except- 
ing the  bringing  of  money  to  Illinois,  about  which  he  knew 
nothing. 

Defendant  introduced  evidence  that  the  charges  in  the 
publication  wTere  not  fabricated  by  himself,  but  wrere  commu- 
nicated to  him  under  circumstances  that  justified  him  in 
believing  that  the  said  charges  were  true. 

Also  introduced  evidence  showing  that  plaintiff,  Dunaway, 
had  brought  money  to  Illinois,  on  his  first  coming  to  the 
State,  and  shortly  after  the  cattle  transaction  in  Pennsylvania. 

Defendant  offered  to  prove  by  M.  H.  L.  Schooley,  that 
the  statement  in  the  publication,  that  the  plaintiff  brought 
money  to  Illinois  shortly  after  the  cattle  transaction,  was  true, 
and  was  communicated  by  witness,  to  defendant  Thomas, 
before  the  publication  of  the  article  sued  on,  and  also  that  all 
the  charges  in  the  publication  sued  on,  were  communicated  to 
Thomas  before  the  publication,  and  under  circumstances  that 
justified  him  in  believing  that  said  charges  were  true;  which 
evidence  was  rejected  by  the  court. 

Defendant  introduced,  in  mitigation  of  the  damages,  two 
newspaper  articles  published  by  defendant  Dunaway,  over 
his  own  signature,  one  five  days,  and  the  other  twelve  days 
before  the  publication  of  the  article  sued  on,  charging  Thomas 
with  frauds  and  crimes,  and  challenging  and  inviting  Thomas 
to  a  newspaper  controversy;  Dunaway's  first  article  being  the 
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first  of  the  newspaper  controversy.  The  article  sued  on  was  a 
reply  to  Dunaway's  articles,  and  particularly  to  his  said  second 
article;  and  the  following  words  set  out  in  the  declaration  a& 
actionable,  to  wit.:  "Steal  the  widow's  mite  and  orphan's  sub- 
stance," were  words  contained  in  Dunaway's  said  second  article 
against  Thomas.  The  newspapers  in  which  these  publications 
were  made,  were  weekly  papers,  published  in  the  town  where 
both  parties  lived. 

The  brother  of  Dunaway  (the  witness  who  testified  to  the 
truth  of  the  charges  in  the  article  sued  on)  was  then  im- 
peached by  the  evidence  of  one  II.  Tate,  who  testified  that  he 
told  witness,  Tate,  after  the  publication  sued  on  was  made, 
that  all  the  statements  in  that  publication  were  untrue. 

The  witness  Tate  was  then  impeached  by  eleven  witnesses, 
who  testified  that  his  character  for  truth  and  veracity  was  bad, 
and  that  they  would  not  believe  him  on  oath ;  and  in  turn,  his 
character  for  truth  and  veracity  was  sustained  by  seventeen 
witnesses,  who  swore  that  his  character  for  truth  and  veracity 
was  good,  and  that  they  would  believe  him  on  oath. 

The  following  instructions  were  given  on  the  part  of  the 
plaintiff,  which  were  all  excepted  to: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, Thomas,  published  the  libel  of  and  concerning  the  plaintiff, 
as  charged  in  the  plaintiff's  declaration,  then  the  law  presumes 
malice  on  the  part  of  said  Thomas  against  said  Dunaway,  and 
it  rests  upon  the  defendant,  Thomas,  to  rebut  that  presump- 
tion, and  if  he  has  not  done  so  to  the  satisfaction  of  the  jury, 
then  the  jury  must  find  for  the  plaintiff  any  amount  of  dam- 
ages not  exceeding  ten  thousand  dollars,  unless  the  defendant 
has  established  to  the  satisfaction  of  the  jury  the  plea  of  justi- 
fication. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant published  the  libel  as  charged  in  the  plaintiff's  declaration, 
and  has  failed  to  prove  the  truth  of  the  charges  in  said  plea 
ot  justification  made  against  said  plaintiff,  then  the  jury  must 
find  a  verdict  for  the  plaintiff,  and  assess  his  damages  to  such 
a  sum  as  the  jury  believe,  from  the  evidence,  said  plaintiff 
ought  to  recover,  not  exceeding  ten  thousand  dollars. 
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3.  The  jury,  in  making  up  their  verdict,  if  they  find  for 
plaintiff,  may  take  into  consideration  the  circumstances  of  the 
defendant  as  to  wealth  and  possession  of  property,  and  said 
jury  may  give  a  verdict  for  such  a  sum  as,  from  the  evidence, 
they  believe  the  said  defendant  ought  to  pay  under  the  cir- 
cumstances. 

4.  The  court  instructs  the  jury  on  the  part  of  the  plaintiff, 
that  if  they  believe,  from  the  evidence  in  the  case,  that  the 
plaintiff  has  proved  the  publication  of  libel,  as  charged  in  the 
plaintiff's  declaration,  and  that  the  defendant  has  failed  to 
prove  by  preponderance  of  evidence,  the  truth  of  the  plea  of 
justification  as  pleaded  by  him,  then  and  in  such  case  the  jury 
should  render  their  verdict  in  favor  of  the  plaintiff,  for  such 
an  amount,  not  exceeding  ten  thousand  dollars,  as  they  shall 
believe  he  is  entitled  to  recover. 

5.  That  if  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant composed  and  published,  or  caused  to  be  published,  the 
printed  article  in  plaintiff's  declaration  mentioned,  as  therein 
mentioned,  the  jury  will  find  the  defendant  guilty,  unless  they 
further  believe,  from  the  evidence,  that  the  charges  and  state- 
ments and  insinuations  in  said  printed  article  are  true;  and  if 
the  jury  find  the  defendant  guilty,  the  amount  of  damages 
is  left  to  their  discretion,  and  they  will  find  such  damages  for 
the  plaintiff  as  they  believe,  under  all  the  circumstances  of  the 
case,  he  ought  to  receive  of  the  defendant,  not  exceeding  ten 
thousand  dollars. 

5.  The  court  instructs  the  jury,  that  unless  the  defendant 
has  proved  his  justification  as  full  and  as  broad  as  the  charge  in 
the  pleas  herein,  then  and  in  such  case  the  plea  of  justification 
is  not  proved,  and  should  not  be  considered  by  the  jury;  and 
if  they  further  believe,  from  the  evidence,  that  the  plaintiff 
has  proved,  by  the  evidence,  the  publication  of  the  libel  as 
charged,  then  the  jury  should  find  for  the.  plaintiff,  and  render 
a  verdict  against  the  defendant  for  such  sum,  not  exceeding 
ten  thousand  dollars,  as  they  shall  believe,  from  the  evidence 
in  the  case,  the  plaintiff  is  entitled  to. 

The  court  then  refused  to  give  the  following  instructions  for 
the  defendant,  to  which  ruling  the  defendant  excepted: 
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9.  That  in  the  event  that  the  jury  do  not  find  the  plea  of 
justification  to  be  true,  then  the  jury,  in  estimating  the  amount 
of  damages,  may  properly  take  into  their  consideration,  such 
facts  as  may  show  whether  or  not  the  publication  complained 
of  was  made  to  Thomas,  in  the  bona  fide  belief  that  the  publi- 
cation was  true.  And  the  jury  may  also  properly  take  into  their 
consideration,  in  the  estimation  of  damages,  the  articles  which 
may  have  been  proved  to  have  been  published  by  Dunaway 
injurious  to  the  reputation  of  Thomas,  if  those  articles  were 
proven  to  have  been  made  prior  to,  and  in  their  statements 
were  connected  with,  the  publication  complained  of  in  the 
declaration. 

•i.  The  filing  of  the  plea  of  justification  does  not  necessarily 
aggravate  the  damages,  if  the  jury,  from  the  testimony,  be- 
lieve that  the  defendant  insisted  upon  such  plea,  believing  in 
good  faith  that  he  could  prove  it. 

5.  Testimony  which  is  purely  of  a  negative  character,  so 
far  as  it  relates  to  the  existence  or  non-existence  of  facts, 
ought  not  to  be  regarded  by  the  jury,  and  so  far  as  declara- 
tions have  been  made  by  witnesses  that  they  know  nothing 
about  the  facts  material  in  this  case,  such  declarations  are 
excluded  by  the  court  from  the  consideration  of  the  jury. 

7.  That  if  the  jury  believe,  from  the  testimony,  that  the 
proceeds  in  money  of  a  drove  of  cattle,  belonging  to  Jesse  E. 
Dunaway  and  Matthew  Dunaway,  came  to  the  hands  of  the 
plaintiff,  Dunaway,  the  burden  of  proving  that  he  had 
accounted  for  the  money,  is  thrown  upon  the  plaintiff. 

The  foregoing  is  all  the  evidence  given  in  the  case. 

Verdict  of  jury  for  plaintiff,  and  damages  assessed  at  three 
thousand  dollars. 

Defendant  then  moved  the  court  to  set  aside  said  verdict 
and  grant  a  new  trial — 

Because  the  court  refused  to  admit  the  testimony  of  M.  H. 
L.  Schooley,  by  which  "defendant  proposed  to  show  that  de- 
fendant received  information  of  the  truth  of  the  statements 
contained  in  the  publication,  which  is  the  foundation  of  the 
action,  under  circumstances  that  justified  the  defendant  in 
believing  those  statements  to  be  true. 
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ay 


Because  the  court  erred  in  giving  instructions  asked  for 
by  the  plaintiff,  numbers  1,  2,  3,  4,  5,  6,  and  also  another 
marked  5. 

Because  the  court  erred  in  refusing  instructions  asked  for 
by  the  defendant,  numbers  3,  4,  5,  7. 

Because  the  verdict  is  against  law  and  testimony. 

Because  the  damages  are  excessive. 

Because  the  depositions  of  William  Dunaway  and  John 
Weltner  were  not  suppressed. 

Which  motion  was  overruled  by  the  court,  and  to  which 
ruling  defendant  then  excepted. 

The  depositions  of  John  Weltner  and  William  Dunaway, 
were  taken  by  the  plaintiff  under  a  commission  issued  from 
the  Cass  Circuit  Court,  Illinois,  and  were  directed  to  J.  C. 
Springer,  Esq.,  a  justice  of  the  peace,  in  and  for  Fayette 
county,  in  the  State  of  Pennsylvania,  to  which  commission 
were  attached  six  interrogatories  on  the  part  of  the  plaintiff, 
and  twenty-eight  interrogatories  on  the  part  of  the  defendant, 
Thomas. 

In  the  deposition  of  John  Weltner  and  William  Dunaway, 
no  answers  to  twenty-five  of  the  cross-interrogatories  by  de- 
fendant were  returned,  but  the  magistrates  taking  the  deposi- 
tions, has  made  the  following  entry  on  his  depositions: 

"  The  defendant's  counsel  waived  the  putting  of  the  other 
interrogatories." 

The  certificate  of  the  official  character  of  the  magistrate 
Springer,  is  in  the  following  form,  to  wit: 
PENNSYLVANIA,      ) 

FAYETTE  COUNTY,         J 

I,  Thomas  B.  Searight,  Prothonotary  of  the  Court  of  Common  Pleas  in 
and  for  said  county,  do  hereby  certify  that  J.  D.  Springer,  Esq., 
[seal.]  before  whom  the  foregoing  and  within  depositions  appear  to 
have  been  made,  was  at  the  date  thereof,  and  now  is,  an  acting 
Justice  of  the  Peace,  in  and  for  said  county,  duly  commissioned  and  qual- 
ified, and  that  he  is  duly  authorized  to  take  the  acknowledgment  of  deeds 
and  other  instruments  of  writing,  and  administer  oaths,  and  that  the 
signature  thereto,  purporting  to  be  his,  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  the 
said  court  at  Uniontown,  this  7th  day  of  December,  A.  D.  1860. 

T.  B-  SEARIGHT,  Prothonotary. 
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Defendant  Thomas  moved  in  the  Cass  Circuit  Court,  before 
change  of  venue  from  Cass  to  Morgan,  to  reject  depositions 
of  John  Weltner  and  William  Dunaway,  for  the  following 
reasons : 

Because  the  certificate  of  the  magistrate  taking  the  deposi- 
tions is  defective. 

Because  the  certificate  does  not  show  that  the  depositions 
were  reduced  to  writing  by  the  magistrate. 

Because  the  magistrate  did  not  certify  answers  to  twenty- 
five  of  the  interrogatories  of  defendant  Thomas. 

Affidavit  of  defendant  that  he  did  not  authorize-  any  one  to 
appear  and  waive  the  putting  of  any  interrogatories,  attached 
to  the  commission. 

Motions  to  reject  depositions  overruled,  and  exception  taken 
by  defendant,  as  appears  by  a  bill  of  exceptions  signed  by  D. 
M.  Woodson,  Judge  of  the  Morgan  Circuit  Court. 

Judgment  on  verdict  for  three  thousand  dollars,  and  appeal. 

The  following  are  the  errors  assigned: 

The  court  erred  in  overruling  the  appellant's  motion  to 
suppress  the  depositions  of  John  Weltner,  William  Dunaway 
and  James  Dunaway. 

The  court  erred  in  permitting  said  depositions  to  be  read  to 
the  jury. 

The  court  erred  in  refusing  to  admit  the  evidence  of  M.  H. 
S.  Schooley,  as  stated  in  the  bill   of  exceptions. 

The  court  erred  in  giving  to  the  jury  the  instructions  asked 
by  plaintiff  below,  numbered  1,  2,  3,  4,  5,  6,  and  another 
marked  5. 

The  court  erred  in  refusing  to  give  to  the  jury  the  instruc- 
tions asked  by  appellant,  numbered  3,  4,  5,  7. 

The  court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  court  erred  in  rendering  judgment  for  appellee. 

R.  S.  Thomas,  and  Dummer  &  Logan,  for  Appellant. 

1.  The  pleading  of  inconsistent  pleas  under  our  statute  is 
a  matter  of  rignt.     The  Statute  of  Illinois,  page  823,  Purple's 
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edition  reads  as  follows:  "The  defendant  may  plead  as 
many  matters  of  fact  as  lie  may  deem  necessary  for  his 
defense.15 

When  the  pleas  of  justification  and  general  issue  are  both 
in,  neither  should  be  permitted  to  restrict  the  rights  secured 
by  either  plea  if  pleaded  alone.  Neither  should  embarrass  the 
other,  either  in  the  evidence  to  be  admitted,  or  in  the  instruc- 
tions to  be  given  by  the  court.  Such  is  a  fair  construction  of 
our  statute. 

Our  statute  is  a  copy  of  the  Virginia  statute,  which  was 
passed  in  1788,  and  reads  thus:  "The  plaintiff  in  replevin, 
and  the  defendant  in  all  other  actions,  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as  he  may  think 
necessary  for  his  defense."  See  Virginia  Statutes  at  Large, 
printed  in  1808,  vol.  12,  p.  745. 

The  Virginia  statute  has  also  been  adopted  by  the  States  of 
Kentucky  and  Alabama,  and  the  courts  of  those  States  have 
adopted  the  construction  we  contend  for,  that  when  the  pleas 
of  the  general  issue  and  justification  are  both  in,  the  defend- 
ant has  the  same  advantages  he  wonld  have  under  each  plea, 
if  pleaded  alone.  When  the  statute  of  another  State  is  adopted, 
we  adopt  the  construction  (if  not  against  some  public 
policy)  which  the  courts  of  that  State  have  given  the  statute. 
2  B.Monroe,  213;  8  Leigh,  552,  553;  18  Alabama,  631;  20 
Alabama,  413;  14  111.  425. 

It  is  admitted  that  the  New  York  and  Massachusetts  courts 
have  created  a  system  of  law  on  this  subject  that  is  incon- 
sistent with  the  position  we  assume.  They  have  generally 
decided,  that  where  the  general  issue  and  justification  are 
both  pleaded,  evidence  in  mitigation  of  damages  is  excluded, 
which  would  be  admissible  under  the  general  issue  if  pleaded 
alone;  that  the  plea  of  justification  is  a  reiteration  of  the  slan- 
der, and  in  some  cases,  that  the  plea  of  justification  may  be 
used  to  prove  the  publication. 

The  New  York  and  Massachusetts  courts  have  always  acted 
with  reference  to  the  statute  of  Anne,  or  similar  statutes 
which  allowed  double  and  iuconsistent  pleas,  not  as  a  matter 
of  right,  but  by  leave  of  the  court. 
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As  to  statute  of  Anne,  see  1st  vol.  Chitty's  Pleadings,  pages 
594,  595. 

The  New  York  statute  is  thus:  "The  defendant  is  any 
action  may  plead  as  many  several  matters  as  he  may  think 
necessary  for  his  defense,  subject  to  the  power  of  the  court  to 
compel  him  to  elect  by  which  plea  he  will  abide,  in  cases 
where  he  may  plead  inconsistent  pleas."  Page  352  of  vol.  2, 
K  Y.  Statutes. 

When  the  courts  under  such  statutes  grant  the  privilege  of 
pleading  double,  there  is  perhaps  some  reason  for  controlling 
the  party  who  has  plead  inconsistent  pleas  in  his  evidence. 
But  that  reason  does  not  exist  here,  where  the  privilege  of 
pleading  double  is  matter  of  right,  and  not  by  leave  of  the 
court.     See  Pope  v.  Welse's  Adm'r,  18  Alabama,  631. 

2.  If  the  foregoing  position  be  correct,  that  Thomas  had 
the  same  right  to  introduce  evidence  in  mitigation  of  dam- 
ages, and  have  it  considered  by  the  jury,  that  he  would  have 
had  if  the  general  issue  alone  had  been  pleaded,  then  the 
Circuit  Court  erred  in  rejecting  Schooley's  testimony  and  in 
its  instructions  to  the  jury.  Any  circumstances  which  dis- 
prove malice,  and  do  not  tend  to  prove  the  truth,  may  be 
given  in  evidence,  under  the  general  issue.  Shehan  v.  Collins, 
20  111.  325. 

3.  We  cite  the  following  cases  as  direct  authority  for  the 
position  that,  matters  of  provocation  and  similar  mitigating 
circumstances,  and  especially  recent  previous  publications, 
may  be  given  in  evidence  and  considered  by  the  jury  in  miti- 
gation of  damages,  where  the  pleas  of  the  general  issue  and 
justification  are  both  pleaded.  15  B.  Monroe,  198;  1  Md.  R. 
178;  2  Swann  (Tenn.)  32;  13  Pick.  503. 

4.  We  cite  the  following  cases  as  direct  authority  for  the 
position  that  evidence,  showing  that  the  defendant  in  an  action 
for  libel  was  not  the  fabricator  of  the  charges,  and  that  he  re- 
ceived them  from  others  under  circumstances  justifying  the 
belief  that  the  charges  were  true,  may  be  admitted  in  evi- 
dence and  considered  by  the  jury  in  mitigation  of  damages, 
where  there  general  issue  and  justification  are  both  pleaded.  3 
Washington  Circuit  Court  Reports,  341 ;  1  Binney,  85,  90. 
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5.  We  insist,  that  under  the  plea  of  justification,  when 
pleaded  alone  or  with  the  general  issue,  all  the  facts  and  cir- 
cumstances introduced  in  evidence  to  prove  justification,  but 
which  fell  short  of  proving  it,  should  be  allowed  to  be  con- 
sidered by  the  jury  under  cautionary  instruction  from  the 
court,  to  prevent  the  misapplication  of  the  evidence,  in  miti- 
gation of  damages.  Such  evidence  could  not  be  introduced 
under  the  general  issue  because  that  plea  gives  no  notice,  and 
its  introduction  would  be  a  surprise  upon  the  plaintiff;  but 
when  facts  and  circumstances  are  properly  introduced  under 
the  plea  of  justification,  which  is  notice,  justice  can  be  done  in 
this  case  as  in  many  other  cases,  only  by  allowing  the  jury  to 
consider  those  facts  and  circumstances,  where  they  fail  to 
prove  justification,  either  in  aggravation  or  in  mitigation  of 
the  damages. 

The  case  in  2  Kernan,  p.  67,  well  illustrates  the  position  that 
justice  cannot  be  done  in  many  cases  without  allowing  the 
facts  introduced  to  prove  justification,  but  which  fail  to  do  it, 
to  be  considered  in  mitigation.  The  law  upon  the  subject  of 
slander  and  libel  in  'New  York,  as  created  by  their  courts,  be- 
came intolerable,  and  was  abolished  by  statute,  which  allows, 
in  an  action  for  libel,  upon  notice,  the  introduction  of  the  evi- 
dence of  the  truth  of  the  charges,  and  the  consideration  of  that 
evidence  by  the  jury  in  mitigation  of  damages,  though  it  fails 
to  prove  the  justification.     15  111.  425;  4  Scam.  44. 

In  the  case  referred  to  in  15  111.  425,  the  court  seem  to  have 
gone  to  the  extent  of  what  we  contend  for,  in  principle  if  not 
in  language.  They  say  that  the  failure  to  justify  does  not 
necessarily  aggravate  the  damages,  and  that  it  is  a  question 
for  the  jury  to  decide  in  each  case,  whether  the  justification 
was  interposed  in  good  faith. 

6.  One  of  the  instructions  asked  for  by  the  defendant 
Thomas,  was  in  these  words:  "The  filing  of  the  plea  of  justi- 
fication does  not  necessarily  aggravate  the  damages,  if  the 
jury,  from  the  testimony,  believe  that  the  defendant  insisted 
upon  such  plea,  believing  in  good  faith  that  he  could  prove 
it." 

The  refusal  of  the  court  below  to  give  this  instruction,  is 
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in  direct  conflict  with  the  decision  of  the  court  in  his  case  in 
15  111.,  above  referred  to. 

7.  The  damages  were  excessive,  and  though  the  courts  are 
averse  to  reverse  a  case  on  this  ground,  we  believe  this  to  be 
an  exceptional  case. 

8.  The  court  below  erred  in  not  suppressing  the  deposi- 
tions of  John  Weltner  and  William  Dunaway. 

These  depositions  were  taken  under  a  commission  issued 
from  the  Cass  Circuit  Court,  directed  to  J.  D.  Springer,  Esq., 
a  justice  of  the  peace  of  Fayette  county,  Pennsylvania. 

There  was  no  certificate  of  the  official  character  of  J.  D. 
Springer,  Justice,  by  the  clerk  of  the  "proper  court  of  record." 
2  Seam.  318. 

There  is  no  evidence  on  the  face  of  the  certificate  or  other- 
wise, that  the  clerk  of  the  Court  of  Common  Pleas  had 
any  authority,  under  the  laws  of  Pennsylvania,  to  give  the 
certificate  which  is  attached  to  the  deposition;  or  that  there 
wras  in  said  court  any  record  evidence  that  Springer  was  a  jus- 
tice. Can  the  word  "proper,"  in  the  phrase  "proper  court* of 
record,"  be  ignored?  And  will  the  certificate  of  the  clerk  of 
any  court  of  record  be  sufficient? 

The  justice,  J.  D.  Springer,  did  not  return  any  answers  to 
twenty-five  of  the  cross-interrogatories  of  defendant  Thomas, 
which  were  attached  to  the  commission;  but  certified  that 
"  defendant's  counsel  waived  the  putting  of  other  interroga- 
tories." Defendant  Thomas,  in  support  of  his  motion,  filed 
an  affidavit,  denying  that  he  had  authorized  any  one  to  appear 
and  waive  answers  to  any  of  the  cross-interrogatories  attached 
to  the  commission. 

We  insist  that  the  certificate  of  the  waiver  is  extra  official — 
not  authorized  by  the  commission,  nor  by  the  statute  author- 
izing the  taking  of  depositions  by  a  commission,  and  does  not, 
therefore,  prove  that  there  was  a  waiver.     It  is  a  nullity. 

To  the  point  that  depositions  will  be  suppressed,  where 
answers  are  not  returned  to  all  the  interrogatories  and  cross- 
interrogatories,  we  cite:  1  Wash.  C.  C.  R.  144;  1  Peters  C. 
C.  R.  85;  3  Wash.  C.  C.  R.  109. 

To  the  point  that   Springer's  certificate  was  extra  official, 
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unauthorized,  and  proves  nothing,  we  cite:  Phil.  Ev\  382, 
391,  and  37  Maine  K.  411. 

Again,  the  authority  to  waive  answers  to  the  cross-inter- 
rogatories, is  denied  by  Thomas'  affidavit. 

9.  The  instructions  asked  for  by  the  plaintiff  Dunaway, 
and  given  by  the  court  when  taken  together,  were  calculated 
to  mislead,  and  did  mislead,  the  jury  in  the  rendition  of  their 
verdict. 

Pollard  &  Poss,  for  Appellee. 

1.  There  was  no  error  in  overruling  the  motion  to  sup- 
press the  deposition  of  Weltner  and  the  two  Dunaway  s; 
appellant  having  appeared,  by  attorney,  at  the  examination 
of  the  witnesses,  and  waived  the  putting  of  cross-interroga- 
tories, thereby  waiving  his  right  to  except  to  their  formality. 
Appellant  failed  to  except  to  the  decision  of  the  Cass  Circuit 
Court  in  overruling  the  motion  to  suppress  the  depositions  or 
the  Dunaways  and  Weltner,  as  appears  by  the  record,  and  a 
party  cannot  be  permitted  to  assign  for  error  in  the  Supreme 
Court,  any  decision  or  opinion  of  the  Circuit  Court,  made 
daring  the  progress  of  the  cause,  in  the  propriety  of  which, 
at  the  time  of  its  occurrence,  he  silently  acquiesced.     Hill  v. 

Ward,  2  Grilm.  285;  Leigh  v.  Hodges,  3  Scam.  15;  Dickhert 
v.  Durell,  11  111.  72. 

The  same  facts  stated  in  said  depositions  were  proved  by 
Jas.  Dunaway,  a  witness  introduced  by  the  plaintiff,  and, 
therefore,  their  admission  could  not  affect  the  merits  of  the 
case.     Wheeler  v.  Shields,  2  Scam.  348;  1  Gilm.  425. 

2.  A  defendant  in  libel  cannot  show,  in  mitigation  of  dam- 
ages, that  he  has  been  informed  of  libelous  matter  by  another 
person,  and  if  he  could,  Schooley  was  not  the  proper  person 
by  whom  to  prove  what  J.  E.  Dunaway  had  communicated 
to  appellant,  he  being  the  best  evidence,  and  having  testified 
to  the  same  facts  on  the  trial.  Coleman  v.  Southwiclc,  9  John, 
45 ;  Treat  v.   Browning  and  Wife,  4  Conn.  408 ;  Mopes  v. 

Weeks,  4  Wend.  659;  Wolcott  v.  Hall,  6  Mass.  514;  Bush  v. 
Prosser,  1  Kernan,  347;  Sheahan  v.  Collins,  20  111.  325. 

3.  There  was  no  error  in  refusing  the  instructions  3,  4,  5, 
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and  7.  It  is  not  error  to  refuse  even  a  proper  instruction,  if 
the  court  gives  other  instructions,  embracing  the  correct  prin- 
ciple of  law  involved  in  the  instruction  refused.  Bland  v.  The 
People,  3  Scam.  364. 

All  the  evidence  offered  by  the  defendant  below  (except  the 
testimony  of  Schooley  to  show  that  Thomas  had  heard  the 
libelous  matter  from  witness  and  J.  E.  Dunaway)  was  admitted 
by  the  court,  and  by  the  plaintiff's  instructions  was  fairly 
submitted  to  the  consideration  of  the  jury  in  estimating  the 
amount  of  damages. 

4.  A  court  will  not  grant  a  new  trial,  or  reverse  a  judg- 
ment on  error,  because  of  the  admission  of  improper  or  the 
rejection  of  proper  testimony,  or  for  want  of  proper  direction 
or  misdirection  of  the  judge  who  triad  the  case,  provided  the 
court  caii  clearly  see,  by  an  inspection  of  the  whole  record, 
that  justice  has  been  done,  and  that  the  error  complained  of 
could  not  have  affected  the  merits  of  the  case,  or  influenced 
the  verdict  of  the  jury.     Gilletx.  Sweat,  1  Gilm.  475;  Hill  v. 

Ward,  2  Gilm.  2S5;  Blanchardx \  Morris,  15  111.  35;  Yomig 
v.  Silkwood,  11  111.  36;  Greenup  v.  Stokes  3  Gilm.  202; 
Wheeler  v.  Shields,  2  Scam.  349;  Bland  v.  The  People,  3 
Scam.  364. 

5.  The  damages  must  be  outrageous,  otherwise  the  court 
will  not  interfere.  Tillotson  v.  Cheetham,  2  John.  74;  South- 
wick  v.  Stevens,  10  John.  443 ;  Coleman  v.  Southwick,  9  John. 
45;  16  111.405;  5  G'lm..432. 

6.  The  fact  proposed  to  be  proven  by  Schooley  that  he 
had  informed  appellant  (Thomas)  that  appellee  had  deposited 
$1,000  after  coming  to  this  country,  was  immaterial  under 
the  pleading  in  this  case;  and  the  witness,  J.  E.  Dunaway, 
had  already  testified  that  he  had  communicated  the  matter 
charged  in  the  libel  complained  of  to  the  appellant  (Thomas) 
before  the  publication  of  the  same. 

7.  In  this  State,  the  rule  in  relation  to  mitigating  testi- 
mony in  actions  of  slander  and  libel,  is:  1st,  That  defendant 
may  show  the  general  bad  character  of  the  plaintiff;  and, 
2nd,  Facts  and  circumstances  which  tend  to  disprove  malice, 
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but  do  not  tend  to  prove  the  truth  cf  the  charge.     2  Gilm. 
140 ;  20  111.  225. 

Walker,  J.  It  was  insisted,  upon  the  argument,  that 
the  Circnit  Court  erred  in  overruling  the  motion  to  sup- 
press the  depositions  of  "Weltner  and  William  Dunaway. 
After  a  careful  examination  of  the  record,  we  are  unable 
to  find  that  ai)y  exception  was  noted,  or  bill  of  exceptions 
signed,  showing  any  objection  to  that  decision.  But  it  is 
insisted,  that  on  the  trial,  at  a  subsequent  term,  when 
the  depositions  were  offered  to  be  read  in  evidence,  an 
objection  was  taken  and  is  preserved  in  the  record.  This 
does  appear  from  the  bill  of  exceptions,  but  no  specfic 
grounds  of  objection  seem  to  have  been  taken.  It  was 
only  a  general  objection,  and  could  only  be  applied  to  the 
substance,  and  not  the  form  of  the  depositions.  If  they  were 
relevant  to  the  issue,  they  were  properly  admissible.  Objec- 
tions to  form  cannot  be  taken  on  the  trial,  and  the  objections 
urged  against  these  depositions  were  only  formal,  and  do  not 
go  to  their  materiality.     This  error  is  not  well  assigned. 

It  is  also  insisted,  that  the  court  erred  in  not  permitting 
the  witness,  Schooley,  to  testify  that  appellant,  before  he  made 
the  publication,  had  been  informed  by  Jesse  Dunaway,  that 
all  the  charges  were  true.  Jesse  Dunaway  had  already  testi- 
fied that  he  gave  the  information  upon  which  the  appellant 
made  the  publication.  He  had  also  already  testified,  that  the 
facts  were  true,  except  as  it  related  to  depositing  the  thousand 
dollars  with  Mrs.  Armstrong,  of  which  he  knew  nothing.  It 
is  true  that  Tate  testified,  that  Jesse  Dunaway  said  to  him, 
after  the  article  was  published,  that  the  charges  were  not 
true;  but  there  is  no  evidence  that  he  denied  giving  the 
information  to  appellant.  It  would,  therefore,  seem  to  be  a 
matter  of  no  consequence,  whether  Schooley  testified  to  that 
fact,  as  it  does  not  seem  to  have  been  controverted,  that  Dun- 
away did  give  the  information. 

Schooley  testified,  that  he  informed  appellant  about  the 
deposit  of  the  thousand  dollars.     The  publications  made  by 
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appellee,  in  reference  to  appellant,  were  also  in  evidence,  and 
subject  to  the  consideration  of  the  jury.  Appellant,  there- 
lore,  seems  to  have  had  the  benefit  of  all  the  mitigating  cir- 
cumstances, and  unless  the  court  misdirected  the  jury,  he 
must  have  received  its  full  benefit  on  the  trial.  As  all  this 
evidence  was  received  without  objection,  no  question  can  arise, 
whether  it  was  admissible  under  the  pleadings  in  the  case. 

It  is  again  insisted,  that  the  court  erred  in  refusing  to  give 
aopellant's  third,  fourth,  fifth  and  seventh  instructions.  The 
third  requested  the  court  to  inform  the  jury,  that  in  estimat- 
ing the  amount  of  damages,  if  the  plea  of  justification  was  not 
sustained,  they  should  consider  whether  the  publication  was 
made  by  appellant,  in  the  honest  belief  that  it  was  true,  and 
in  estimating  the  damages,  consider  the  articles  published  by 
appellee  prior  to  that  made  by  appellant,  and  upon  which  suit 
was  brought  No  reason  is  perceived  why  this  instruction 
was  not  given,  although  it  is  contended,  that  under  a  plea  of 
justification,  nothing  can  be  shown  in  mitigation. 

The  defendant,  by  pleading  the  general  issue,  in  libel  and 
slander,  virtually  admits  that  the  plaintiff  is  innocent  of  the 
charge  upon  which  suit  is  brought.  But  if,  on  the  trial,  it 
appears  that  defendant  did  publish  the  slanderous  matter,  he 
may,  under  that  issue,  show  any  circumstances  in  mitigation, 
which  tends  to  disprove  malice,  but  does  not  tend  to  prove 
the  truth  of  the  charge.  The  publications  made  by  appellee 
against  appellant,  prior  to  the  publication  sued  upon,  did  not 
tend  to  prove  the  truth  of  the  charge,  and  were  therefore, 
admissible  to  mitigate  damages  under  the  general  issue. 
These  publications,  made  by  appellee,  may  have  shown  that 
they  were  highly  calculated  to  provoke  appellant,  and  that 
his  want  was  not  of  such  a  wanton,  reckless  and  malicious 
character  as  to  require  severe  punishment. 

The  question  still  remains  undetermined,  whether  a  de- 
fendant may,  after  he  has  pleaded  the  truth  of  the  charge,  in 
justification  of  the  publication,  and  after  again  repeating  the 
charges  and  spreading  it  on  the  record,  on  failing  to  prove 
its  truth,  give  evidence  in  mitigation.  It  seems  to  be  the 
settled   practice  in   Great  Britain,   followed  by  some   of  the 
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courts  in  this  country,  that  he  cannot.  In  other  courts,  a 
different  rule  has  obtained.  It  appears  that  the  practice  is 
not  very  well  settled.  But  this  court,  in  the  case  of  Cum- 
merford  v.  McAvoy,  15  111.  311,  in  which  both  pleas  were 
filed,  held,  that  the  jury  might  consider  the  quo  animo  with 
which  the  charge  was  made.  That  the  intention  of  the  party 
(n  publishing  the  slander  is  the  controlling  consideration  with 
the  jury,  It  cannot  be  held  that  the  publication  of  slanderous 
matter  without  malice,  is  to  be  punished  with  the  same  dam- 
ages as  if  it  were  wantonly  and  maliciously  done. 

Again,  in  the  case  of  /Sloan  v.  Petrie,  15  111.  425,  it  was 
«aid,  that  a  class  of  cases  hold,  that  where  the  justification  is 
not  fully  established,  the  circumstances  proved  may  be  con- 
sidered in  mitigating  damages.  Numerous  authorities  are 
referred  to  in  that  case,  in  support  of  the  doctrine.  The 
court  also  say,  in  case  a  plea  of  justification  is  filed,  it  is  the 
province  of  the  jury  to  determine  whether  the  circumstances 
render  it  an  aggravation.  It  would  seem  to  be  apparent,  that 
the  converse  of  that  rule  should  also  obtain,  if  the  plea  was 
filed  in  good  faith,  and  evidence  was  introduced  honestly  for 
the  purpose  of  proving  the  plea.  In  such  a  case  the  evidence 
should  be  considered  in  mitigation  of  damages. 

If  the  jury  believed,  from  all  the  circumstances  in  the  case, 
that  appellant  relied  upon  and  was  satisfied  of  the  truth  of 
the  statements  made  to  him  by  Jesse  Dunaway,  and  that  he 
was  not  actuated  solely  by  malignity,  they  would  have  been 
justified  in  giving  less  damages  than  if  the  publication  had 
been  wantonly  made.  If,  on  the  contrary,  he  knew  that  the 
witness  was  unworthy  of  belief,  and  only  resorted  to  his  evi- 
dence to  further  injure  and  blacken  the  character  of  appellee, 
it  would  aggravate  the  damages  instead  of  mitigating  the 
offense.  These  are  properly  questions  for  the  consideration 
of  the  jury,  and  were  presented  by  this  instruction,  which 
should  have  been  given.  In  the  view  we  have  taken  of  the 
case,  the  fourth  should  also  have  been  given.  But  nothing  in 
the  record  is  perceived  which  required  the  giving  of  the  fifth. 

The  seventh  instruction  was  properly    refused.     The  bur- 
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then  of  proving  that  appellee  had  appropriated  the  money 
for  which  the  cattle  were  sold,  had  been  assumed  by  appel 
lant.  Nor  did  it  devolve  upon  appellee  to  show  what  dispo  • 
sition  he  had  made  of  the  money,  when  appellant  proved  that 
it  came  to  his  hands.  The  law  does  not  presume  that  because 
money  has  been  entrusted  to  an  individual,  that  he  has  em- 
bezzled or  appropriated  it  to  his  own  use.  Appellant  ha? 
asserted  in  his  plea  that  appellee  had  appropriated  the  money, 
and  he  must  establish  its  truth  or  fail  in  his  defense.  It  di(* 
not  devolve  upon  appellee  to  disprove  the  charge. 

Although  some  of  appellee's  instructions  are  not  drawn  with 
accurate  precision,  they  were  not,  we  think,  calculated  to  mis- 
lead the  jury,  especially  when  all  are  considered  together,  as 
they  no  doubt  were.  No  other  error  is  perceived  in  this 
record.  But  for  refusing  to  give  the  third  and  fourth  of  the 
appellant's  instructions,  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Edo   Bennett,   Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR  TO  MARION. 

Incorporated  towns  have  the  exclusive  privilege  of  granting  license  to  sell 
spirituous  liquors,  and  of  prescribing  the  terms  on  which  they  may  be 
sold  within  the  corporate  limits,  and  no  person  need  have  any  other 
license  than  the  town  ordinances.  If  he  brings  himself  within  their 
provisions  he  is  not  liable  to  indictment  under  the  State  law. 

This  case  was  tried  before  Silas  L.  Eeyan,  Judge,  and  a 
jury,  at  the  March  term  of  the  Marion  Circuit  Court,  1862, 
upon  an  indictment  for  selling  liquor  without  a  license. 

The  defendant,  Edo  Bennett,  by  his  counsel,  moved  the 
court  to  quash  the  indictment,  upon  the  following  affidavit, 
and  other  grounds,  to  wit: 
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STA*LERI°o£  l^°18'  \  +  <*«*  *"*  March  Term,  !«. 

Edo  Bennett,  ) 

«£s.  >•  Indictment  for  selling  Liquor  without  License. 

People.        ) 

H.  C.  Goodnow,  being  duly  sworn,  says,  he  is  informed 
and  believes  that  there  is  no  record  of  any  venire  for  a  grand 
jury,  at  the  August  term  of  this  court,  1861,  at  which  term 
this  bill  was  found,  nor  can  any  such  venire  be  found  on  file, 
returned  by  the  sheriff  in  this  honorable  court,  nor  is  there 
any  record  of  any  order  by  this  honorable  court  upon  the  sheriff 
to  summon  said  grand  jury. 

Sworn  to  and  subscribed,  etc.  H.  C.  GOODNOW. 

Ground  for  the  motion:  the  record  does  not  sufficiently 
show  that  said  indictment  was  returned  into  open  court;  in- 
«  iictment  informal,  etc.     Motion  overruled. 

Cause  came  on  for  trial.  The  People  introduced  Thomas 
HTeal,  as  a  witness,  who  testified  that  he  knew  defendant; 
defendant  never  sold  him  any  whisky  or  brandy;  he  got  one 
quart  of  alcohol  of  defendant,  one  year  ago  last  January;  he 
bought  twice  of  defendant,  within  eighteen  months  prior  to 
last  August ;  got  one  time  one  quart,  at  another  time  one  pint. 
It  was  in  Marion  county.  Does  not  recollect  who  he  got  the 
alcohol  of;  thinks  he  got  it  of  defendant  once,  the  other 
time  of  the  young  man.  Stated,  at  the  time  of  buying,  once 
that  he  wanted  it  for  camphor,  the  other  time  made  no  state- 
ment for  what  he  intended  to  use  it.  Thinks  the  young  man 
was  acting  for  defendant. 

David  Meyers  next  testified  as  follows:  "I  have  bought 
liquor  at  Mr.  Bennett's  drug  store  several  times  in  less  quanti- 
ties than  one  gallon.  I  think  I  got  four  or  five  times  from 
him ;  it  was  in  this  county.  I  do  not  remember  whether  I 
I  stated  what  I  wanted  it  for;  do  not  think  I  ever  bought  of 
defendant  more  than  once;  the  balance  I  got  of  the  boys.  I 
got  it  for  medical  purposes.  I  got  it  at  defendant's  drug  store, 
in  Salem,  Marion  county. 

Defendant  then  introduced  as  a  witness,  Michael  Shaeffer, 
who  testified  that  he  was  clerk  of  the  corporation  of  the  town 
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of  Salem,  who  here  introduced  the  ordinance,  which  was  read 
to  the  jury,  to  wit: 

Ordinance  No.  14,  of  Salem,  Illinois.  "  Sec.  1.  Be  it  or- 
dained by  the  president  and  trustees  of  the  town  of  Salem, 
that  the  manufacturing,  introduction,  storing,  aepositing,  or 
keeping  in  store,  on  deposit,  or  on  hand,  or  having  in  pos- 
session within  the  corporate  limits  of  said  town,  of  any  spirit- 
uous, vinous,  malt,  fermented,  or  intoxicating  liquors,  for  the 
purpose  of  selling,  bartering,  or  exchanging  the  same  for  any 
species  of  traffic  therein,  except  as  hereinafter  provided,  is 
hereby  declared  to  be  a  nuisance,  and  any  person  guilty 
thereof,  and  each  and  every  person  knowingly  aiding  and 
assisting  therein,  as  agent,  clerk,  servant  or  otherwise,  shall, 
upon  conviction,  forfeit  and  pay  to  said  president  and  trustees, 
the  sum  of  not  less  than  five  dollars,  and  if  the  person  own- 
ing or  having  the  charge  or  possession  of  said  liquors,  shall 
fail  or  neglect  to  remove  the  same  without  and  beyond  the 
corporation  limits  of  said  town,  within  twenty-four  hours 
after  their  conviction,  every  such  person  shall  further  forfeit 
and  pay  to  said  president  and  trustees,  the  sum  of  five  dollars 
for  every  twenty-four  hours  that  said  liquors  shall  remain 
within  said  corporate  limits  after  tlier  conviction." 

Section  2  provides  that  any  person  who  shall  sell,  barter  or 
exchange  any  spirituous,  vinous,  malt,  fermented,  mixed  or 
intoxicating  liquors  within  the  corporate  limits  of  said  town, 
(except  as  hereinafter  provided),  or  who  shall,  upon  the  sale, 
barter  or  exchange  of  any  goods,  chattels,  wares,  merchan- 
dise, property,  chose  in  action,  or  upon  any  promise,  contract 
or  agreement,  express  or  implied,  (except  as  hereinafter  pro- 
vided), deliver  or  furnish,  or  cause  to  be  delivered  or  furnished, 
or  knowingly  suffer  to  be  taken  or  received,  any  vinous,  spirit- 
uous, malt,  fermented,  mixed  or  intoxicating  liquor,  shall  be 
considered  and  adjudged  guilty  of  nuisance,  and  every  such 
person  shall,  upon  conviction  thereof,  forfeit  and  pay  to  said 
president  and  trustees,  the  sum  of  five  dollars  for  each  and 
every  offense. 

Section  3  prescribes  the  manner  of  abating  such  nuisance. 

Section  4  provides  for  judgment  and  removal  of  liquor,  etc. 


392  SPRINGFIELD, 


Bennett  «?.  People. 


Section  5  provides  that  this  ordinance  shall  not  apply  to  the 
sale  of  any  spirituous,  vinous,  malt,  fermented,  mixed,  or 
intoxicating  liquors,  made  by  any  established  apothecary  or 
druggists,  his  agents,  elerks,  or  servants,  for  sacramental, 
chemical,  mechanical  or  medical  purposes;  provided  the  same 
are  sold  in  good  faith,  under  the  prescription  of  a  physician, 
or  upon  satisfactory  assurances  made  by  or  upon  behalf  of  the 
person  or  persons  purchasing  the  same,  in  respect  to  the  use 
thereof;  and  provided  further,  that  said  apothecary  or  drug- 
gist shall  furnish  to  the  clerk  of  the  corporation,  under  oath, 
within  ten  days  after  the  expiration  of  each  quarter  of  the 
year  after  this  ordinance  is  in  force,  a  statement  in  writing,  of 
all  the  spirituous,  vinous,  malt,  fermented,  mixed  or  intoxi- 
cating liquors  sold  by  him,  his  agent,  clerks,  or  servants,  during 
the  previous  quarter,  mentioning  therein  the  kind  and  quality, 
when  and  to  whom  sold,  and  upon  whose  prescription  or 
assurances.  And  every  apothecary  or  druggist,  neglecting,  or 
failing  to  furnish  such  statement,  shall,  upon  conviction,  forfeit 
and  pay  to  said  president  and  trustees,  a  sum  of  five  dollars 
per  month  for  each  and  every  offense. 

Charles  Bennett  testified  as  follows :  "  I  am  the  son  of 
defendant;  was  acting  as  clerk  in  his  drug  store,  in  Salem, 
during  the  eighteen  months  prior  to  last  August.  I  do  not 
recollect  whether  I  sold  the  alcohol  to  Neal,  spoken  of 
before,  but  I  have  strictly  complied  with  the  ordinances  of  the 
town  of  Salem,  regulating  such  sale.  I  have  reported  all 
sales  I  made,  and  never  sold  at  any  time,  nor  to  any  person, 
without  a  prescription  from  a  physician,  or  by  satisfactory 
assurances  that  it  was  for  chemical,  medicinal,  mechanical  or 
sacramental  purposes.  It  was  a  strict  rule  of  the  house  to  sell 
no  other  way.  Father  is  a  physician,  not  now  practicing;  I 
have  seen  father  refuse  to  sell  even  on  the  prescription  of  a 
physician,  when  he  thought  it  was  not  in  good  faith." 

This  was  all  the  evidence  in  the  case. 

The  court  instructed  the  jury  for  the  People,  as  follows: 

That  if  you  believe,  from  the  evidence,  that  the  defendant 
by  himself,  or  agent,  sold  spirituous  liquors  in  less  quantity 
than  one  gallon,  within  eighteen  months  prior  to  finding  this 
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indictment,  then  it  devolves  on  defendant  to  show  that  he  did 
so  by  authority  of  the  corporation,  and  unless  he  has  shown 
that  each  and  every  sale  proved  by  the  prosecution  was  made 
strictly  in  conformity  to  the  corporation  ordinance,  yon  should 
find  the  defendant  guilty  for  every  sale  not  made  in  conform- 
ity to  the  provisions  of  the  ordinance  of  the  law. 

The  court  was  asked  to  instruct  the  jury  for  defendant,  as 
follows : 

That  if  the  jury  believe,  from  the  evidence,  that  defendant 
acted  in  good  faith  in  this  case,  and  complied  with  the  ordi- 
nance of  the  town  of  Salem  regulating  the  sale  of  spirituous 
liquors,  and  sold  the  same  for  medicinal,  chemical,  mechanical 
or  sacramental  purposes,  then  the  jury  will  find  for  the 
defendant. 

Court  modified  the  instruction  by  striking  out  the  words 
chemical  mechanical  or  sacra?nental,  and  gave  the  instruc- 
tion as  modified. 

J nry  returned  a  verdict  of  guilty  on  one  count.  Defendant 
moved  for  a  new  trial,  and  for  arrest  of  judgment.  Motion 
overruled,  and  judgment  for  ten  dollars  fine,  and  costs  of  suit. 
Defendant  excepts;  tenders  his  bill,  which  is  signed,  etc. 

The  errors  assigned  are: 

Court  erred  in  not  quashing  indictment. 

Court  erred  in  not  giving  defendant's  instruction,  and  in 
modifying  the  same. 

Court  erred  in  overruling  motion  for  new  trial  and  arrest  of 
judgment. 

Court  erred  in  entering  judgment  on  the  verdict  against 
defendant. 

Judgment  should  have  been  for  defendant,  not  guilty. 

Judgment  was  contrary  to  the  law  and  the  evidence. 

S.  P.  Moore,  for  Plaintiff  in  Error. 

The  indictment  is  not  in  the  language  of  the  statute. 
Scales5  Statute,  p.  403;  Criminal  Code,  sec   162;  Breese  196. 

Objections  to  the  mode  of  summoning  a  grand  jury  should 
be  taken  by  a  challenge  of  the  array,  or  by  motio'n  to  quash 
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the  indictment,  founded  upon  affidavit,  etc.  /Stone  v.  The 
People,  2  Scam.  326. 

Incorporated  towns  have  power  to  declare  what  is  a  nuis- 
ance, and  make  rules,  etc.  Scates'  Statute,  p.  198.  sec.  12, 
and  p.  196,  sec.  5. 

The  president  and  trustees  of  a  town  shall  have  the  exclusive 
privilege  of  granting  licenses,  etc.  Scates'  Statute,  p.  206. 

It  is  not  necessary  for  a  druggist  to  have  any  other  license 
than  the  ordinance  of  the  town.  Under  the  general  issue  (not 
guilty)  he  may  show  his  authority  to  sell  under  the  ordinance, 
because  it  is  a  license,  and  therefore  traverses  the  indictment. 

Alcohol  is  not  spirituous  liquor,  in  the  sense  of  the  statute. 
Page  420. 

The  judgment  is  contrary  to  the  law  and  the  evidence  in  the 
case. 

The  Supreme  Court  will  examine  the  whole  record;  the 
facts  as  well  as  the  law,  and  affirm  or  reverse,  as  justice  may 
require.  Chicago,  Burlington  and  Quincy  U.  B.  Co.  v. 
Hazzarcl,  26,  111.  373;   Scott  v.  Blumb,  2  Gilm.  595. 

J.  B.  White,  for  Defendants  in  Error. 

Breese,  J.  It  is  unnecessary  to  pass  upon  the  point  raised 
as  to  the  want  of  a,  venire  for  the  grand  jury,  since  we  are  of 
opinion,  on  the  merits,  that  the  judgment  should  be  reversed. 
Power  has  been  conferred  by  law,  over  this  whole  subject,  to 
incorporated  towns,  which  they  may  regulate  by  ordinance. 
That  power  has  been  exercised  by  the  town  of  Salem,  and 
restraining  the  regulating  ordinances  passed  by  its  authorities. 

To  that  authority  was  the  defendant  amenable,  and  to  that 
alone.  He  could  not  be  punished  under  those  ordinances, 
and  by  the  State  laws  also,  which  would  be  the  case,  should 
this  prosecution  be  sustained. 

Incorporated  towns  have  the  power  to  declare  that  the  sale 
of  spirituous  liquors  within  their  limits  shall  be  deemed  <; 
nuisance,  and  punished  as  such.  They  have  the  exclusive 
privilege  of  granting  licenses  to  sell  such  liquors,  (Scates' 
Comp.  206,)  and  to  prescribe  the    terms  on  which  they   may 
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be  sold  within  the  limits  of  the  incorporation,  and  no  person 
need  have  any  other  license  than  the  town  ordinances.  If  he 
brings  himself  within  their  provisions,  he  cannot  be,  and 
ought  not  to  be  punished.  This  the  defendant  succeeded  in 
doing. 

Another  objection  made  is,  that  pure  alcohol  is  not,  in  legal 
parlance,  a  spirituous  liquor.  It  is  not,  in  common  parlance, 
so  considered,  although  it  is  the  basis  of  all  spirituous  liquors. 
We  are  not  prepared  to  say,  however,  that  selling  pure  alco- 
hol is  not  selling  spirituous  liquor. 

For  the  reason  that  this  whole  subject  has  been  committed 
by  law,  to  incorporated  towns,  and  the  town  of  Salem  having 
acted  upon  it,  by  passing  the  necessary  ordinances,  an  indict- 
ment for  the  offence  alleged  to  have  been  committed  in  that 
town  cannot  be  maintained. 

The  judgment  therefore  must  be  reversed.  One  word  as  to 
the  manner  in  which  the  clerk  has  made  up  this  record.  He 
has  incorporated  into  it  the  affidavits  of  the  witnesses  claim- 
ing their  fees  for  attendance.  This  is  unwarranted,  and  cannot 
be  tolerated,  and  costs  cannot  be  taxed  therefor. 

The  judgment  is  reversed.  Judgment  reversed. 


Phillip  Campbell,  Plaintiff  in  Error,  v.  Sarah  Har- 
ris, Executrix,  etc.  Defendant  in  Error. 

ERROR  TO  HANCOCK. 

The  action  of  debt,  on  promissory  notes,  which  were  made,  and  the 
causes  of  action  on  which  accrued  out  of  this  State,  and  before  the  pas- 
sage of  the  act  of  Feb.  10,  1849,  is  not  affected  by  any  statute  of  lim- 
itation in  force  in  this  State. 

This  was  an  action  of  debt  commenced  on  the  22d  day  of 
February,  A.  D.  1861,  by  Sarah  Harris,  executrix,  etc.,  against 
Philip  Campbell,  upon  a  note  of  hand,  as  follows,  viz. : 

On  or  before  the  25th  day  of  December,  1841  I  promise  to  pay  Isaac 
Harris  or  order,  Seventy-five  Dollars,  for  value  received,  this  26th  day 
of  September,  1840.  PHILIP  CAMPBELL,  [seal] 

Attest,  G.  F.  Hill 
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Declaration  thereon  in  usual  form,  to  which  the  defendant 
Campbell  filed  his  third  plea  as  follows: 

For  further  plea,  defendant  says  actio  non,  because  he  say*, 
that  said  promissory  note  was  executed  and  the  cause  of  actio" 
herein  accrued,  beyond  the  limits  of  this  State,  prior  to  tb« 
13th  day  of  April,  1S49,  and  that  the  period  of  five  yearf 
since  13th  April,  1849,  had  elapsed  before  the  commencement 
of  this  suit;  and  this  he  is  ready  to  verify,  etc.,  wherefore  he 
prays  judgment,  etc. 

To  which  plea  said  plaintiff  Harris  filed  his  general  demur 
rer,  upon  which  issue  was  joined  by  Campbell. 

The  court  sustained  said  plaintiff's  demurrer,  and  the 
defendant  abided. 

The  court  rendered  judgment  against  defendant  for  $75 
debt,  and  f  90.75  damages. 

Whereupon  the  said  Campbell  assigns  the   following  errors : 

The  court  erred  in  sustaining  the  demurrer  to  the  third 
plea. 

The  court  erred  in  rendering  judgment  against  the  plaintiff 
in  error. 

Gr.  Edmumds,  Jr.,  for  Plaintiff  in  Error. 

The  note  sued  on  was  barred  by  the  statute  of  limitations 
Scates,  Treat  &  BlackwelPs  Statutes,  751—753. 

The  defendant's  third  plea  was  good  in  substance  to  bar  tho 
action. 

Mack  &  Draper,  for  defendant  in  Error. 

The  declaration  in  this  case  shows,  that  the  note  sued  on  was» 
given  September  26,  1840,  and  due  December  25,  1841. 

The  plea  set  up  a  limitation  of  the  action,  by  the  act  of  thp 
10th  of  February,  1849. 

The  act  of  the  10th  of  February,  1849,  so  far  as  it  related 
to  actions  of  debt,  was  repealed  by  the  act  of  November  5, 
1849. 

The  act  of  February,  17,  1851,  reviving  the  act  of  February 
10,  1849,  in  regard  to  certain  causes  of  action,  does  not  include 
actions  of  debt  on  promissory  notes. 
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The  act  of  March  3,  1845,  barred  actions  of  debt  on  prom- 
issory notes. 

The  act  of  February  10,  1849,  is  prospective,  and  does  not 
apply  to  causes  of  action  which  accrued  before  its  passage. 
Thompson  v.  Alexander,  11  111.  54;  14  111.  485;  15  111.  200. 

The  plea  set  out  in  the  record  is  not  entitled  in  this  cause, 
and  is  not  a  plea  in  the  case.  Swift  et  al.  v.  Carver  et  al.,  20 
111.  581;  25  111.  284. 

Caton,  C.  J.  This  was  an  action  of  debt,  commenced  on 
the  22nd  day  of  February,  1861,  upon  a  promissory  note, 
which  matured  on  the  25th  of  December,  1841.  The  plea 
was  the  statute  of  limitations,  and  that  the  cause  of  action 
accrued  beyond  the  limits  of  this  State,  and  the  question  pre- 
sented must  be  resolved  by  the  inquiry  whether  we  had  any 
statute  of  limitations  applicable  to  such  a  case  prior  to  the  act 
of  the  10th  of  February,  1849.  This  last  statute  provides 
that  all  actions  on  "  any  promissory  note  "  which  were  entered 
into  or  accrued  beyond  the  limits  of  this  State,  should  be 
barred  within  five  years,  and  it  repeals  all  previous  inconsistent 
laws.  This  act,  if  it  remained  in  force,  would  be  a  bar  to  the 
action.  The  fourth  section  of  the  act  of  the  5th  of  November, 
1849,  provides  "  that  nothing  within  this  act,  nor  said  amend- 
atory act,  (which  is  the  act  of  10th  of  February,  1849),  shall 
be  so  construed  as  to  limit  or  affect  the  right  of  action  upon 
any  matter  of  indebtedness,  or  cause  of  action,  existing  or 
accruing  before  their  several  enactment."  Now  this  was  a 
cause  of  action  which  existed  at  the  time  of  the  enactment  of 
the  act  of  the  10th  of  February,  1849,  and  the  limitation 
prescribed  by  that  act  commenced  to  run  on  the  13th  day  of 
April,  1849,  when  it  took  effect,  as  was  decided  in  Watts  v. 
Kirby,  15  111.  200.  So  the  act  of  November,  1849,  repealed 
the  act  of  February,  1849,  so  far  as  it  could  apply  to  this 
cause  of  action.  Then  comes  the  act  of  17th  February,  1851, 
prescribing,  in  the  second  section,  "  That  all  causes  of  action 
existing  at  the  time,  or  which  had  accrued  prior  to  the  thir- 
teenth day  of  April,  one  thousand  eight  hundred  and  forty- 
nine,  when  the  first  of  the  above  recited  acts  became  a  law, 
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and  for  the  barring  of  which  there  was  no  previous  statute 
shall  be  governed  by  the  provisions  of  that  act,  the  timi 
limited  thereby  commencing  to  run  from  and  after  said  act 
became  a  law."  This  brings  us  back  to  the  proposition  stated 
in  the  outset.  Did  our  statutes,  prior  to  February,  1849, 
apply  to  a  promissory  note  which  was  executed,  and  the  cause 
of  action  upon  which  arose  beyond  the  limits  of  this  State, 
for  if  they  did  not,  then  by  the  express  provisions  of  the  sec- 
tion quoted,  the  act  of  February,  1849,  was  revived  and  made 
applicable  to  it,  but  if  they  did,  then  it  is  not  subject  to  this 
statute. 

The  statute  relied  upon,  is  the  fourth  section  of  the  sixty- 
first  chapter  of  the  Revised  Statutes.  That  section  provides 
that  every  action  of  debt  or  covenant  founded  upon  any 
single  or  penal  bill,  promissory  note  or  writing  obligatory 
for  the  direct  payment  of  money,  or  the  delivery  of  personal 
property,  or  the  performance  of  covenants,  or  upon  any  award 
under  the  hands  and  seals  of  arbitrators  for  the  payment  of 
money  only,  shall  be  commenced  within  sixteen  years  after  the 
cause  of  action  shall  have  accrued,  and  not  after."  This  case 
is  undoubtedly  embraced  within  the  provisions  of  this  statute. 
It  is  an  action  of  debt  upon  a  promissory  note,  and  we  see  no 
way  of  reasoning  it  out  of  the  statute.  The  saving  clauses 
to  that  chapter  of  the  Revised  Statutes,  are  found  in  the 
twelfth,  thirteenth  and  fourteenth  sections,  and  there  is  not 
one  word  in  them,  saving  causes  of  action  which  accrued  out 
of  this  State.  The  twelfth  section  provides  for  cases  where 
the  limitation  expires  pendente  lite.  The  thirteenth  section 
suspends  the  running  of  the  statute  during  the  time  the  de- 
fendant is  absent  from  the  State;  and  the  fourteenth  section 
saves  the  rights  of  infants,  femes  coverts  and  persons  non  com- 
pos. None  of  these  saving  clauses  apply  to  this  case,  and  we 
see  no  way  of  avoiding  the  conclusion,  that  that  statute  must 
be  allowed  to  work  its  way  upon  this  cause  of  action.  It  did 
bar  this  action  wi thin  sixteen  years  from  the  time  n  took  effect, 
in  March,  1845.  But  the  act  of  February,  1849,  created  a  bar 
to  the  same  action  in  five  years,  and  repealed  all  inconsistent 
previous  acts,  and  hence  repealed  this   act   of  March,  1845. 
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As  before  seen,  the  act  of  February  ?  1849,  was  repealed  by 
the  act  of  November,  1849,  so  far  as  it  related  to  causes  of 
action  whicli  had  accrued  before  the  passage  of  that  act, 
leaving  the  action  of  debt  upon  proinmissory  notes  made,  and 
the  causes  of  action  on  which  accrued,  out  of  the  State,  and 
before  the  passage  of  that  act,  unaffected  by  any  statute  of 
limitation  in  force  in  this  State.  Then  the  act  of  the  17th  of 
February,  1851,  which  revived  the  act  of  February,  1849, 
excepted  from  its  operation  all  causes  of  action,  for  the  bar- 
ring of  which  there  was  a  previous  statute  existing,  and  as 
we  have  now  found  there  was  such  a  statute  actually  operat- 
ing upon  this  cause,  it  was  consequently  excepted,  so  that  as 
to  it,  the  act  of  February,  1849,  has  never  been  revived,  and 
there  has  been  no  act  since  whicli  has  created  a  limitation 
affecting  it. 

The  Circuit  Court  was  correct  in  its  conclusion,  that  in  this 
mass  of  legislation,  repealing  and  reviving  old  laws,  and 
enacting  new  ones,  this  particular  case  has  dropped  out,  no 
doubt  inadvertently,  and  hence  sustained  the  demurrer  to  this 
plea. 

The  judgment  must  be  affirmed.         Judgment  affirmed. 


Sringfield  Marine  and  Fire  Insurance  Company, 
Plaintiff  in  Error,  v.  John  L.  Tincher  and  Joseph 
G.  English,  Defendants  in  Error. 

ERROR  TO  SANGAMON. 

By  the  term  "currency,"  bank  bills  or  other  paper  money  issued  by 
authority,  which  pass  as,  and  for  coin,  are  understood. 

Current  bills,  or  currency,  are  of  the  value  of  cash,  and  exclude  the  idea 
of  depreciated  paper  money. 

The  holder  of  a  draft  is  not  bound,  as  between  himself  and  the  drawer,  to 
present  it  for  payment  at  maturity.  If  he  delays,  the  only  risk  he  in- 
curs,  is  that  of  the  intervening  insolvency  of  the  drawee. 

This  was   an   action  of  assumpsit,    by  defendants  in  error 
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against  plaintiff  in  error.  Declaration  is  on  the  common 
(money)  counts.     Plea,  non-assumpsit. 

Trial  by  the  court,  and  judgment  for  the  plaintiffs  below 
(defendants  in  error)  for  the  sum  of  $730.44. 

A  bill  of  exceptions  was  taken,  from  which  it  appears,,  that 
on  the  trial  of  the  cause,  plaintiffs  below  read  in  evidence  a 
draft  or  bill  of  exchange,  of  which  the  following  is  a  copy: 

Springfield  Marine  and  Fire  Insurance  Company. 
$670.30.  '        No.  19466. 

Springfield,  April  30th,  1861. 
Currency. — Pay  to  the  order  of  Tincher  &  English,  six  hundred  and 
seventy  30-100  dollars,  and  charge  to  account  of  this  Company. 

THOS.   CONDELL,  Prest. 
To  H.  A.  Tucker  &  Co.,  Chicago,  111. 

And  further,  gave  in  evidence  the  deposition  of  Joel  A. 
Gurley,  a  notary  public  of  Chicago,  Illinois,  who  proved  by 
his  deposition  the  presentation  of  said  draft  by  him  for  pay- 
ment to  II.  A.  Tucker  &  Co.,  of  Chicago,  on  the  5th  day  of 
Jane,  1861,  who  refused  to  pay  the  same  except  iu  depreciated 
currency,  worth  about  sixty -five  cents  to  the  dollar.  The  pro- 
test for  non-payment,  and  due  notice  thereof,  after  payment 
was  demanded,  to  the  defendants,  was  also  admitted,  and  the 
partnership  of  the  plaintiffs  below  was  also  admitted.  This 
was  plaintiff's  case. 

The  defendant  below  then  gave  in  evidence  the  deposition 
of  Wm.  Ruxton,  whose  business  was  that  of  banker  in  Chicago, 
and  a  member  of  the  banking  firm  of  II.  A.  Tucker  &  Co., 
of  that  city,  upon  whom  the  draft  aforesaid  was  drawn. 
Said  draft  was  presented  to  witness  on  the  5th  day  of  June, 
1861,  for  payment;  witness  offered  in  payment  the  notes  of 
Illinois  banks,  or  sixty  cents  to  the  dollar  in  gold.  Said  wit- 
ness further  deposed,  that  the  defendant  had  kept  an  account 
with  the  said  banking  firm  of  H.  A.  Tucker  &  Co.  for  the 
last  seven  or  eight  years.  The  account  was  an  ordinary 
banker's  account,  consisting  of  deposits  and  collections  made, 
and  drafts  drawn  against  them ;  that  defendant  had  a  deposit 
with  them,  of  Illinois  currency,  which  passed  at  par  in  all 
ordinary   business   transactions  up  to  the  18th  day  of  May, 
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1861.  The  same  was  still  on  deposit  with  said  firm,  and  had 
been  since  the  30th  of  April,  1861.  Said  funds,  so  on,  deposit 
with  them  on  the  30th  of  April,  1861,  were  current  in  business 
transactions  in  Chicago,  from  that  date  down  to  the  18th  of 
May,  1861.  Said  witness  further  deposed,  that  if  said 
draft  had  been  presented  in  a  reasonable  time,  or  at  any 
time  before  the  18th  of  May,  1861,  it  would  have  been 
paid  in  current  funds.  Said  witness  further  deposed  that  five 
days  would  have  been  a  reasonable  time  within  which  to 
have  presented  said  draft  after  it  was  drawn;  that  if  said 
draft  had  been  presented  within  a  week  after  it  was  drawn 
the  funds  which  would  have  been  paid  upon  it  could  have 
have  been  converted  into  gold  and  silver  at  the  rate  of  eighty- 
five  to  ninety  cents  to  the  dollar,  and  that  on  the  5th  day  of 
June  such  funds  were  worth  about  sixty  cents  on  the  dollar. 

This  was  all  the  evidence,  and  the  court  thereupon  found 
the  issue  for  the  plaintiffs,  and  assessed  their  damages  at 
$730.44,  and  thereupon  the  defendant  moved  for  a  new  trial 
for  the  reasons:  1st,  That  the  finding  of  the  court  was  con- 
trary to  the  law  and  evidence;  2nd,  Because  the  court  had 
improperly  assessed  the  damages;  3rd,  Because  the  damages 
assessed  were  too  much.  The  court  overruled  the  motion  for 
a  new  trial,  and  rendered  judgment  for  the  amount  of  the 
damages  assessed;  to  which  rulings  of  the  court,  in  over- 
ruling said  motion  for  a  new  trial  and  rendering  judgment, 
the  defendants  excepted. 

Defendant  brings  the  case  to  this  court  by  writ  of  error,  and 
as  plaintiff  in  error,  now  assigns  for  error,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  and  in  rendering 
judgment  for  the  plaintiffs  below. 

Hay  &  Cullom,  for  Plaintiff  in  Error. 

The  evidence  shows  that  the  drafts  sued  upon  was  a  currency 
draft,  of  which  plaintiffs  in  error  were  drawers;  that  it  was 
drawn  the  30th  day  of  April,  1861,  on  a  banking  firm  in 
Chicago,  with  which  the  drawers  kept  an  account  and  had 
dealings;  that  drawers  had  at  that  time,  and  continued  to 
26— 30th  III. 
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have  and  keep  on  deposit  with  the  drawees,  funds  currents 
and  at  par  with  other  currency  up  to  the  18th  of  May,  1861, 
and  that  if  the  draft  and  been  presented  at  any  time  before  the 
18th  of  May,  it  would  have  been  paid  in  par  currency  out  of 
the  fund  so  held  by  the  drawees ;  that  the  draft  was  not  pre- 
sented until  the  5th  day  of  June,  1861,  by  which  time  these 
funds  had  depreciated  twenty-five  to  thirty  cents  on  the  dollar. 

Admitting  the  principle,  that  this  was  a  banker's  check,  and 
not  within  the  ordinary  principle  in  regard  to  diligence  by 
the  holder,  the  law  is  nevertheless  settled  that  the  onus  is 
upon  the  holder,  where  there  has  deen  laches,  to  show  that  the 
drawer  has  suffered  no  loss  by  the  delay.  But  the  evidence 
here  shows  actual  damage  to  the  drawers.  Story  on  promis- 
sory Notes,  sec.  492 — 498 ;  Little  v.  Phoenix  Bank,  2  Hill 
(N.Y.)  425. 

On  money  checks,  insolvency  of  the  drawees  intervening 
would  probably  be  the  only  ground  of  damage,  to  the  drawer. 
But  a  check  payable  in  currency  is,  by  its  very  terms,  and  ac- 
cording to  its  well-understood  and  popular  meaning,  payable 
not  in  gold  and  silver,  but  in  a  fluctuating  paper  commodity, 
substituted  by  the  commercial  community  for  gold  and  silver. 
It  is  dischargeable  where  made  payable,  in  currunt  paper  at  par 
in  business  transactions  at  the  place  payable,  without  regard 
to  its  value  with  reference  to  gold  and  silver.  Farwell  v. 
White  &  Kennett,  7  Mo.  595  Chambers  v.  George,  5  Lit. 
335;  Chitty  on  Contracts,  62  —67. 

Upon  the  principle  stated,  the  drawers  in  this  case  were 
damaged  to  the  extent  of  the  depreciation  of  the  currency 
they  had  on  deposit  intermediate  to  the  drawing  and  present- 
ation of  the  draft,  and  these  damages  should  have  been 
deducted  in  the  assessment  of  the  damages  upon  the  draft. 

Stuart,  Edwards  &  Brown,  for  Defendants  in  Error. 

Breese,  J.  We  are  unable  to  distinguish  this  case  from 
that  of  Chicago  Marine  and  Fire  Insurance  Company  v. 
Keiron,  17  111.  501,  and  Marine  Bank  of  C hicago  v.  Chandler, 
27  111.  525,  except  in  this,  that  in  the  first  case,  the  certificate 
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of  deposit  was  for  "  Illinois  currency,"  and  in  the  other,  the 
bill  was  drawn  payable  "in  current  bank  notes,"  whilst  this 
is  in  "  currency." 

In  these  cases,  this  court  said  that  such  certificate  and  draft 
could  not  be  satisfied  by  depreciated  paper;  they  must  be 
discharged  by  bills  passing  in  the  locality  of  the  drawees,  as 
coin.  And  so  in  the  case  of  the  Marine  Bank  of  Chicago  v. 
Rushmore,  28  III.  463,  in  which  the  whole  subject  is  examined 
and  discussed.  This  case  is  a  stronger  one  in  favor  of  the 
defendant  in  error,  than  either  of  these,  as  this  draft  was  pay- 
able in  "currency,"  without  any  other  designation. 

In  the  case  of  Swift  et  al.  v.  Whitney  et  al.,  20  111.  144, 
which  were  suits  on  certificates  of  deposit,  payable  in  "  cur- 
rency," this  court  said,  by  the  term,  currency,  bank  bills,  or 
other  paper  money,  issued  by  authority,  which  pass  as,  and  for 
coin,  are  understood.  Current  bills,  or  currency,  are  of  the 
value  of  cash,  and  exclude  the  idea  of  depreciated  paper 
money. 

The  offer  then,  by  the  drawee,  to  pay  this  draft  in  depre- 
ciated paper,  not  then  current,  was  a  dishonor  of  the  bill. 
The  draft  was  for  par  funds, — for  something  equivalent  to 
coin, — for  that  which  passed  currently,  in  the  channels  of 
trade,  as  coin.  Nothing  of  less  value  than  chat,  could  satisfy 
the  draft. 

Of  this  dishonor  of  the  draft,  the  drawer  had  due  notice. 

But  it  is  said,  the  holder  of  this  draft  did  not  use  due  dili- 
gence in  presenting  it  for  payment,  that  he  did  not  present  it 
in  a  reasonable  time,  and  is  therefore  bound  to  show  that  the 
drawer  has  not  been  injured  by  the  delay. 

We  understand  the  rule  to  be,  as  between  the  holder  and 
the  drawer,  a  demand  at  any  time  before  suit  brought,  is  suffi- 
cient, unless  it  appears  that  the  drawee  has  failed,  or  the 
drawer  has,  in  some  other  manner,  sustained  injury  by  the 
delay.  Murray  v.  Judah,  6  Cow.  490;  Little  v.  Phoenix 
Bank,  2  Hill,  425. 

This  draft  was  an  absolute  appropriation  by  the  drawer,  of 
so  much  par  funds  in  the  hands  of  the  drawee,  to  the  holder, 
and  there  it  should  have  remained,  in  the  same  kind  of  funds, 
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until  the  holder  called  for  it,  and  the  drawer  has  no  reason  to 
complain  of  delay,  unless  upon  the  intermediate  failure  of 
the  drawee.  3  Kent's  Com.  104  (note);  Munn  v.  Burch,  25 
111.  35. 

There  is  no  proof,  or  suggestion,  of  such  failure,  and  no 
presumptive  case  can  arise,  that  the  drawer  has  suifered  any 
loss.  When  the  draft  was  presented  for  payment,  the  drawer 
had  no  such  funds  in  the  hands  of  the  drawee  as  the  draft 
specified.  The  holder  was  not  bound  to  present  it  on  or  be- 
fore the  18th  of  May,  or  at  any  other  particular  time.  That 
precise  description  of  lunds  should  have  been  on  hand,  when- 
ever the  draft  should  be  presented.  By  delaying  its  present- 
ation, the  holder  incurred  no  other  risk  than  the  solvency  of 
the  drawee.  We  see  no  error  in  the  finding  of  the  court,  and 
therefore  affirm  the  judgment. 


Judgment  affirmed. 


Silas  Gr.   Harpham   Appellant,   v.  James  Haynes, 

Appellee. 

appeal  from  mason. 

Where  a  promissory  note  is  assigned  without  any  consideration  therefor, 
the  assignee  takes  it  as  a  volunteer,  subject  to  all  its  infirmities,  the 
same  as  if  he  had  had  actual  notice  of  them,  or  as  if  the  note  had  been 
assigned  after  maturity. 

A  plea  must  answer  well,  all  that  it  professes  to  answer,  otherwise  it  is 
bad  on  demurrer. 

A  plea  that  the  payee  of  a  note,  at  the  time  suit  was  instituted,  wrote  hi3 
name  on  the  back,  and  then  commenced  the  suit  in  the  name  of  the 
plaintiff,  and  without  his  knowledge  or  consent,  is  bad.  It  should  state 
further  that  the  plaintiff  had  not  subsequently  sanctioned  or  approved 
the  use  of  his  name. 

The  appellee  filed  his  declararation  in  assumpsit  against 
the  appellant,  in  the  Mason  Circuit  court,  at  the  March  term, 
862. 

The  declaration  contained  one  special  count  on  a  note 
alleged  to  have  been  given  by  the  appellant  to  one  George 
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England,  dated  October  27,  1860,  due  twelve  months  after 
date,  for  the  sum  of  $285,  and  alleged  that  said  note  was 
duly  indorsed  by  the  said  George  England,  to  the  appellee, 
at  the  time  of  its  execution,  etc.;  damages  $500.  Declara- 
tion also  contained  five  common  counts,  in  the  usual  form. 

A  copy  of  the  note  was  filed,  with  the  indorsement  in 
blank,  also  a  copy  of  the  account. 

On  the  4th  of  March,  1862,  the  appellant  filed  his  five  sev- 
eral pleas  to  appellee's  declaration. 

Plea  of  the  general  issue. 

Second  plea.  And  for  a  further  plea  in  this  behalf,  the 
said  defendant  says,  actio  non,  as  to  $125  claimed  in  plaintiff's 
declaration,  because  he  says  that  $125  of  the  consideration  of 
said  note  in  plaintiffs  declaration  mentioned,  was  included  in 
said  note,  and  that  amount  of  the  consideration  of  said  note  was 
the  agreement  of  George  England,  the  payee  of  said  note,  to 
extend  the  time  of  the  payment  of  said  note,  two  years  from 
date  thereof,  and  that  the  said  George  England  would  not  de- 
mand payment  of  said  note,  nor  sue  upon  the  same,  for  two  years 
from  the  date  thereof,  and  yet  the  said  plaintiff  has  brought 
suit  upon,  and  demanded  payment  of  the  same  before  the 
expiration  of  two  years  from  the  date  of  said  note,  in  viola- 
tion of  said  agreement.  And  the  said  defendant  avers  that 
tne  said  note  was  indorsed  to  the  said  plaintiff  by  the  said 
George  England,  without  any  consideration  being  paid  there- 
for by  the  said  plaintiff,  or  any  one  in  his  behalf;  and  this 
the  defendant  is  ready  to  verify,  etc. 

Third  plea.  And  the  said  defendant,  for  a  further  plea  in 
this  behalf,  says,  actio  non,  as  to  all  but  $160  claimed  in  the 
first  count  of  the  plaintiff's  declaration,  because,  he  says,  all 
but  that  amount  is  usurious  and  void,  in  this,  that  on  the  20th 
day  of  April,  1858,  George  England,  the  payee  of  the  note 
sued  on  in  the  first  count  of  the  plaintiff's  declaration,  lent 
to,  and  the  said  defendant  borrowed  of  the  said  George  Eng- 
land, the  sum  of  sixty  dollars,  and  the  said  defendant  exe- 
cuted to  said  George  England  his  promissory  note  for  that 
amount,  dated  on  the  20th  day  of  April,  1858,  due  one  month 
after  date  thereof,  and  drawing  ten  per  cent,   interest  from 
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date;  that  on  the  1st  day  of  October,  1858,  the  defendant 
borrowed  of  George  England,  another  sum,  of  $100,  for  che 
space  of  two  months,  and  the  said  George  England,  corruptly 
and  against  the  statute,  agreed  with  the  defendant  to  take 
and  receive  from  him,  at  the  rate  of  five  per  cent,  per  month 
for  the  use  and  loan  of  the  said  one  hundred  dollars,  and 
then  and  there  the  said  George  England  took  from  the  said 
defendant  a  note  in  writing,  dated  October  1,  1858,  due  m 
two  months  from  date,  for  the  sum  of  $110-.— the  $10  being 
usury  agreed  to  be  taken,  included  in  the  face  of  the  note. 
That  on  the  27th  day  of  October,  i860,  George  England  com- 
pounded and  settled  up  the  first  two  notes  with  the  said  de- 
fendant, and  corruptly  and  against  the  statute  in  such  cases 
made  and  provided,  agreed  and  contracted  to  receive  and  take 
of  the  said  defendant,  for  the  use  and  loan  of  the  sixty 
dollars  as  aforesaid,  from  the  time  it  was  borrowed  as  afore- 
said, and  also  for  the  use  and  loan  and  forbearance  of  the  one 
hundred  dollars  from  the  time  it  was  loaned  as  aforesaid, 
until  over  one  year  after  the  27th  day  of  October,  1860,  one 
hundred  and  twenty-five  dollars,  which  is  more  than  at  the 
rate  of  ten  per  cent,  per  annum  for  the  use  of  one  hundred 
dollars,  and  the  said  defendant  agreed  to  pay  the  said  usurious 
interest  and  then  and  there,  on  the  said  27th  day  of  October, 
1860,  the  said  defendant  gave  to  said  George  England  his 
promissory  note  in  writing,  including  the  said  one  hundred 
aud  twenty-five  dollars  of  usury  on  the  face  of  the  note,  and 
drew  up  the  said  note  due  twelve  months  after  date,  which  is 
the  said  note  set  out  in  the  said  first  count  of  said  plaintiff's 
declaration.  And  the  said  defendant  further  avers,  that  the 
said  note  in  the  said  first  count  mentioned,  was  indorsed  to 
the  said  plaintiff  by  the  said  George  England,  without  any 
consideration  being  paid  therefor  by  the  said  plaintiff,  or  any 
one  in  his  behalf,  and  that  the  benefit  of  whatever  judgment 
may  be  obtained,  will  go  to  the  said  George  England;  and 
the  said  defendant  further  avers,  that  the  said  note  was 
assigned  after  it  became  due  to  the  said  plaintiff;  all  of  which 
this  defendant  is  ready  to  verify,  etc. 

Fourth  plea.     And  for  a  further  plea  in  this  behalf,  the  said 
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defendant  to  the  first  count  in  the  said  declaration  says,  actio 
non,  because,  he  says,  at  the  time  of  the  commencement  of  this 
suit,  there  was  no  legal  indorsement  of  the  said  note  men- 
tioned in  the  said  first  count,  mentioned  by  the  said  George 
England,  the  payee  of  the  said  note,  to  the  said  plaintiff,  in 
this,  that  the  said  George  England  wrote  his  name  on  the  back 
thereof,  and  commenced  this  suit  in  the  name  of  the  plaintiff, 
without  the  knowledge  or  consent  of  the  said  plaintiff.  And 
said  defendant  avers,  that  the  said  plaintiff,  nor  any  one  for 
him,  paid  any  consideration  for  said  note,  nor  has  he  any 
interest  whatever  in  said  note,  and  knew  nothing  of  the  bring- 
ing of  this  suit  at  the  time  it  was  brought;  and  this  he  is 
ready  to  verify. 

Fifth  plea.  And  for  a  further  plea  in  this  behalf,  the  said 
defendant  says,  as  to  the  first  count  in  the  said  plaintiff's 
declaration  mentioned,  actio  non,  because  he  says,  at  the  time 
of  the  commencement  of  this  suit,  the  said  plaintiff  was  not 
the  legal  holder  of  said  note,  in  said  first  count  mentioned, 
and  that  the  said  note  was  indorsed  on  the  back  thereof  by 
the  said  George  England,  without  the  knowledge  or  consent 
of  the  said  plaintiff,  and  that  the  said  plaintiff  at  the  time  of 
the  commencement  of  this  suit  had  no  legal  or  equitable  title 
to  said  note,  and  knew  nothing  of  the  bringing  of  this  suit, 
and  had  no  claim  on  the  proceeds  thereof  when  the  same 
should  be  collected,  nor  has  he  yet.;  all  of  which  the  defend- 
ant is  ready  to  verify,  etc.  (This  plea  was  sworn  to  by  the 
defendent.) 

On  the  5th  day  of  March,  1862,  the  appellee  demurred  tc  the 
appellant's  second,  third,  fourth  and  fifth  pleas,  which  demur- 
rer was  sustained  by  the  court.  On  motion  of  defendant's 
attorney,  leave  was  granted  to  withdraw  his  plea  number 
one,  and  file  another  plea  herein.  On  the  6th  day  of  March, 
1862,  the  defendant  filed  his  plea  number  six,  which  plea  is 
the  general  issue  sworn  to  by  defendant. 

And  afterwards,  on  the  same  day,  issue  being  joined,  a  jury 
was  called,  empaneled,  and  sworn,  who,  after  hearing  the 
evidence  gave  a  verdict  for  plaintiff  below  for  two  hundred 
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and  eighty-five  dollars;  upon  which  the  court  rendered 
judgment. 

And  afterwards,  on  the  11th  day  of  March,  being  one  of 
the  days  of  the  terra,  the  defendant  filed  his  bill  of  exceptions 
in  this  cause,  as  follows: 

Be  it  remembered,  that  on  this  fourth  day  of  the  present 
term  of  the  court,  this  case  came  on  for  a  hearing,  and  a  jury 
was  empaneled  and  sworn,  and  trial  had  on  the  plea  of  the 
general  issue  sworn  to  by  the  defendant.  The  plaintiff  then 
produced  the  following  note,  to  wit: 

1285.  Oct.  27,  1860. 

Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  George 
England,  the  sum  of  Two  Hundred  and  Eighty-five  Dollars,  for  value  re- 
ceived. SILAS  G.  HARPHAM. 

On  the  back  thereof,  in  blank,  was  the  following  name 
written  across  the  note,  "  George  England." 

The  plaintiff  then  called  J.  F.  Cojypel,  and  proved  that  the 
name  of  George  England,  written  on  the  back  of  the  note, 
was  in  the  handwriting  of  George  England. 

Plaintiff  then  called  Levi  Hwspham,  and  proved  that  the 
signature  of  the  purported  maker  of  the  note  was  the  signa- 
ture of  the  defendant,  in  his  handwriting. 

The  plaintiff  offered  and  read  the  said  note  in  evidence  to 
the  jury;  to  which  the  defendant  at  the  time  objected,  on  the 
ground  that  there  was  no  indorsement  to  the  plaintiff  proven. 

The  plaintiff  then  offered  to  write  over  the  name  of  said 
George  England,  on  the  back  of  said  note,  an  indorsement  to 
the  plaintiff;  to  which  the  defendant  at  the  time  objected, 
unless  the  plaintiff  should  follow  it  up  by  proof  that  the  note 
had  been  delivered  to  the  plaintiff,  or  to  some  one  for  him, 
before  the  commencement  of  this  suit. 

The  court  then  permitted  the  said  plaintiff  to  write  an 
assignment  over  the  name  of  the  said  George  England,  on  the 
back  of  said  note,  to  wit,  "  I  assign  the  within  note  to  James 
Haynes.  George  England;"  and  overruled  the  objection  of 
the  defendant,  and  required  no  further  proof  on  the  part  of 
the  plaintiff;  to  which  ruling  of  the  court  the  defendant  at 
the  time  excepted. 
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The  plaintiff  then  offered  to  read  said  note  to  the  jury  with- 
out any  further  evidence;  to  which  the  defendant  then  and 
there  objected.  The  court  overruled  the  objection,  and  per- 
mitted the  note  and  indorsement,  so  filled  up,  to  be  read  to 
the  jury;  to  which  the  defendant  then  and  there  excepted. 

The  defendant  then  called  as  a  witness  Levi  Harpham*  by 
whom  he  offered  to  prove  before  the  jury,  that  the  plaintiff,  at 
the  time  of  the  commencement  of  this  suit,  .knew  nothing  of 
the  note  offered  in  evidence  in  this  case  having  been  assigned 
to  him,  and  had  never  given  anybody  any  authority  to  assign 
the  same  to  him,  and  that  he  (said  plaintiff)  had  no  interest  in 
the  said  note  at  the  time  of  the  commencement  of  this  suit, 
and  that  he  has  no  interest  now,  and  that  he  (the  plaintiff) 
knew  nothing  of  this  suit  having  been  commenced  at  the  time 
it  was  commenced,  and  never  gave  anybody  any  authority  to 
commence  it;  all  of  which  the  said  plaintiff  objected  to  being 
proved  before  the  jury  by  said  witness;  but  the  court  then 
and  there  sustained  the  objection  of  the  said  plaintiff,  and 
prohibited  the  said  defendant  from  proving  the  same  to  the 
jury;  to  which  ruling  of  the  court  the  defendant  then  and 
there  on  the  trial  excepted. 

The  defendant  then  moved  to  exclude  the  said  note  from 
the  jury,  and  the  court  overruled  the  motion;  to  which  the 
defendant  then  and  there  excepted. 

The  above  was  the  only  evidence  in  the  cause. 

The  jury  gave  a  verdict  against  defendant  for  $285.  The 
defendant  then  moved  the  court  for  a  new  trial — 

Because  the  verdict  was  against  the  law  and  the  evidence. 

Because  the  court  permitted  the  note  to  be  read  in  evidence 
without  further  proof. 

Because  the  court  refused  to  allow  the  defendant  to  offer 
proper  evidence  to  the  jury. 

Because  the  court  refused  to  exclude  the  evidence  of  the 
plaintiff  from  the  jury. 

The  court  then  and  there  overruled  the  motion  for  a  new 
trial,  and  rendered  judgment  against  the  defendant  for  $285; 
to  which  ruling,  at  the  time,  the  defendant  then  and  there 
excepted. 
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The  following  causes  are  assigned  for  error : 

Because  the  court  below  sustained  a  demurrer  to  appellant's 
pleas,  numbers  2,  3,  4,  and  5. 

Because  the  court  below  permitted  improper  testimony,  on 
the  part  of  appellee,  to  go  to  the  jury  as  evidence. 

Because  the  court  refused  to  let  proper  testimony,  offered 
by  appellant,  go  to  the  jury  as  evidence. 

Because  the  court  below  refused  to  grant  a  new  trial,  on 
motion  of  defendant  below. 

Because  the  court  below  gave  judgment  against  the  appel- 
lant, when  it  should  have  been  against  the  appellee. 

Lyman  Tracy,  for  Appellant. 

Caton,  C.  J.  The  question  in  this  case  is  presented  by  the 
demurrer  to  the  special  pleas.  The  first  of  these  we  think  is 
good.  It  shows  that  as  to  one  hundred  and  twenty-five  dollars 
of  the  note  sued  on,  that  amount  was  for  usurious  interest  for 
the  forbearance  of  the  balance  of  the  amount  of  the  note, 
and  that  the  payee  of  the  note  indorsed  it  to  the  plaintiff 
without  any  consideration  paid  therefor  by  himself  or  any  one 
else.  The  objection  taken  to  the  plea  is,  that  it  does  not  show 
that  the  note  was  not  assigned  before  its  maturity,  or  that  the 
plaintiff  is  not  a  bona  fide  holder.  The  averment  that  it  was 
assigned  without  any  consideration  shows  that  the  plaintiff  is 
a  volunteer,  and  he  took  the  note  with  all  its  infirmities,  the 
same  as  if  he  had  had  actual  notice  of  them,  or  as  if  it  had 
been  assigned  after  due. 

The  second  special  plea  avers  that  all  but  one  hundred  and 
sixty  dollars  of  the  note  was  for  usurious  interest,  and  gives  a 
history  of  the  transaction.  First,  a  loan  of  sixty  dollars  on 
the  20th  of  April,  1858,  for  which  he  gave  to  England  his 
note  at  one  month  at  10  per  cent,  interest;  and  that  on  the 
1st  of  October,  1858,  the  defendant  borrowed  of  England  one 
hundred  dollars  for  two  months,  for  the  use  of  which  he 
agreed  to  give  him  five  per  cent,  per  month,  and  accordingly 
gave  him  his  note  at  two  months  for  one  hundred  and  ten  dol- 
lars.  That  on  the  27th  of  October,  1860,  the  defendant  and 
England   had    an   accounting   and   made    a   new   agreement, 
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whereby  it  was  agreed  that  for  the  use  of  the  two  sums  of 
money  from  the  time  they  were  respectively  borrowed,  tiil 
over  one  year  from  the  said  27th  day  of  October,  1860,  the 
defendant  should  allow  and  pay  England  the  sum  of  one 
hundred  and  twenty-five  dollars,  and  accordingly  the  defend- 
ant gave  England  the  note  sued  on,  which  includes  the  one 
hundred  and  twenty-five  dollars  usurious  interest,  dated  the 
27th  day  of  October,  1860,  and  is  payable  twelve  months  from 
date;  and  avers,  that  the  note  was  assigned  without  any  con- 
sideration and  after  it  became  due.  According  to  the  defend- 
ant's averments  in  this  plea,  on  the  27th  of  October,  1860,  there 
was  legally  due  England  the  full  amount  of  the  sixty  dollar 
note,  which  was  not  tainted  with  usury,  amounting  to  seventy' 
five  dollars  and  eleven  cents,  and  the  one  hundred  dollars 
loaned  on  the  1st  of  October,  1860,  throwing  out  the  interest 
which,  was  forfeited  by  reason  of  the  usury,  making  in  all  the 
sum  of  one  hundred  and  seventy-five  dollars  and  eleven  cents 
due  England  at  the  time  this  note  for  two  hundred  and  eighty- 
five  dollars  was  given,  which  would  leave  one  hundred  and 
nine  dollars  and  eighty-nine  cents  included  in  this  note  for  the 
forbearance  of  the  one  hundred  and  seventy-five  dollars  and 
eleven  cents  actually  due.  As  the  note  was  payable  in  one 
year,  this  was  undoubtedly  usurious  interest  under  our  statute. 
The  defendant  has  attempted  to  make  the  interest  which  had 
accrued  on  the  sixty  dollar  note,  as  well  as  the  other,  usurious, 
by  showing  that  the  agreement  which  was  made  on  the  27th 
of  October,  when  this  note  was  given,  was  that  the  one  hun- 
dred and  twenty-five  dollars  should  be  put  in  this  note  for  the 
interest  on  the  two  sums  loaned,  from  the  time  they  were 
received  by  the  defendant  till  over  one  year  from  the  said  27th 
of  October,  1860.  Now,  this  agreement,  as  stated,  shows  no 
usury  whatever,  for  it  does  not  define  the  period  during  which 
the  money  loaned  should  be  further  forborne,  for  the  averment 
is,  that  it  was  to  be  forborne  over  one  year,  and  for  aught  that 
appears  it  was  to  be  for  so  long  a  period  as  to  make  the  interest 
at  even  six  per  cent,  amount  to  the  one  hundred  and  twenty- 
five  dollars,  so  that  that  agreement,  taken  by  itself,  shows  no 
usury.     But  it  seems  that  this  verbal  agreement  was  changed 
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or  modified  when  the  note  was  actually  given,  for  that  was 
made  payable  in  one  year  from  that  date ;  so  that  the  party 
must  abandon  that  parol  agreement  for  the  purpose  of  show- 
ing the  usury,  and  rely  upon  the  actual  facts  as  he  shows 
them  to  have  existed.  The  facts  are  as  before  stated,  that 
there  was  due  England  one  hundred  and  seventy-five  dollars 
and  eleven  cents  at  the  time  he  took  the  note  for  two  hundred 
and  eighty-five  dollars,  bearing  one  hundred  and  nine  dollars 
and  eighty-nine  cents  as  interest,  To  this  extent  the  note  was 
undoubtedly  usurious,  as  shown  by  this  plea.  Now,  the  plea 
proposes  to  answer  one  hundred  and  twenty-five  dollars  of 
the  first  count,  but  it  actually  answers  but  one  hundred  and 
nine  dollars  and  eighty-nine  cents  of  it.  Is  the  plea  bad  for 
that  reason?  We  think  it  is.  A  plea  must  answer  well  ail 
it  professes  to  answer.  The  most  common  and  familiar  case 
is,  where  a  plea  professes  to  answer  the  whole  of  a  declaration 
or  count,  and  actually  answers  but  a  part.  In  such  a  case  no 
one  would  doubt  that  the  plea  would  be  bad.  The  principle 
is  the  same  here.  In  the  supposed  case  the  plea  claims  to 
answer  more  than  the  facts  stated  in  it  can  answer,  and  so  it  is 
in  the  principal  case.  We  think  the  demurrer  was  properly 
sustained  to  the  second  special  plea. 

The  third  special  plea  may  be  next  considered.  It  shows 
that  at  the  time  the  action  was  brought,  the  plaintiff  knew 
nothing  of  it,  and  had  no  interest  in  the  note,  and  did  not 
authorize  the  use  of  his  name  in  bringing  the  action;  and 
that  England  had  assigned  the  note  to  him  without  any  con- 
sideration. Now,  in  form  at  least,  this  plea  admits  the  legal 
title  to  have  been  in  the  plaintiff  at  the  time  the  action  was 
brought,  and  it  does  not  show  that  he  had  not  subsequently 
sanctioned  and  approved  of  the  use  of  his  name.  If  the  plea 
had  gone  further,  and  showed  that  the  plaintiff  had  never 
sanctioned  the  bringing  of  the  action  in  his  name,  then  it 
would  have  come  within  the  rule  formally  laid  down  by  this 
court.  We  are  not  inclined  to  extend  that  rule,  and  must 
hold  the  plea  bad. 

The  fourth  and  last  special  plea  is  substantially  the  same  as 
the  third,     for    it   substantially    admits    that    the   note  was 
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indorsed  before  the  action  was  commenced,  and  hence  the 
averment  that  the  plaintiff  had  no  legal  interest  in  the  note 
must  be  understood  as  inference,  for  the  bare  fact  of  the 
indorsement  of  the  note  to  him  would  vest  in  him  the  nominal 
legal  title.  It  comes  under  the  same  principle  as  the  other 
plea,  and  must  abide  the  same  fate. 

As  the  demurrer  was  improperly  sustained  to  the  first 
special  plea,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Stephen  Gay,  impleaded  with  the  Pittsfield  and  Flor- 
ence  Plank  Road  Company,  Appellant,  v.  Francis 
Keys,  Appellee. 

APPEAL  FROM   PIKE. 

The  legislature,  "by  the  act  of  1851,  amendatory  of  the  act  of  1849,  entitled 
"An  Act  to  provide  for  the  construction  of  plank  roads,  by  a  general 
law,"  did  not  intend  to  make  a  distinction  between  original  subscribers 
to  the  stock,  and  subsequent  purchasers. 

The  word  "subscriber,"  as  there  used,  is  to  be  construed  so  as  to  include 
stockholders  of  every  description. 

The  plea  of  "non  assumpsit "  in  an  action  against  a  corporation,  admits  the 
existence  of  the  corporation,  but  nothing  more.  An  averment  in  the 
declaration,  that  the  corporation  was  organized  under  the  general  law  to 
promote  plank  roads,  is  a  material  averment,  and  must  be  proved  on  the 
trial.  Won  constat,  that  the  corporation  was  not  organized  under  a 
special  charter,  with  other  and  different  powers  and  liabilities. 

Tins  suit  was  instituted  by  assumpsit  in  the  court  below,  by 
the  appellee  against  the  Pittsfield  and  Florence  Plank  Road 
Company,  and  Stephen  Gay  (appellant)  and  others,  who  were 
alleged  to  be  stockholders  in  said  company. 

The  cause  of  action  set  forth  in  the  declaration,  was  an 
indebtedness  of  the  Pittsfield  and  Florence  Plank  Road  Com- 
pany to  the  appellee,  as  shown  by  several  orders  drawn  by 
the  president  and  secretary  of  the  company  on  the  treasurer, 
and  in  favor  of  appellee,  alleging  due  demand  and  non- 
payment. 
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Declaration  alleges,  that  said  corporation  was  incorporated 
under  an  act  of  the  legislature  of  the  State  of  Illinois,  entitled 
"  An  Act  to  provide  for  the  construction  of  plank  roads  by  a 
general  law,"  in  force  February  12, 1849.  Declaration  further 
alleges,  that  the  several  persons  joined  in  the  suit  with  the 
corporation,  were  at  the  time  of  the  accrual  of  said  indebted- 
ness severally  stockholders  (setting  forth  the  number  of  shares 
held  by  each,  and  the  par  value  thereof,)  in  said  corporation 
and  as  such  jointly  and  severally  liable  with 'said  corporation 
for  said  indebtedness. 

The  second  count  charges  that  the  stock  so  held  by  said 
persons  was  not  stock  originally  subscribed,  but  purchased  in 
the  market. 

Demurrer  to  declaration  overruled. 

Defendants  pleaded: 

1st.     Non-assumpsit. 

2nd.  That  the  personal  defendants  were  not  either  of  them 
stockholders  in  said  corporation  in  the  number  and  kind  of 
shares  in  the  declaration  alleged. 

3rd.  That  defendants  (the  persons  aforesaid)  were  original 
subscribers  for  all  shares  of  stock  held  by  them,  and  that  the 
full  amount  of  all  said  shares  had  been  fully  paid  into  the 
treasury  of  said  corporation,  in  full  discharge  of  their  respect- 
ive liabilities  thereon,  before  the  indebtedness  in  the  declaration 
set  forth  had  accrued. 

4th.  Plea  sets  forth  the  ownership  of  the  stock  of  each 
defendant,  as  subsequently  shown  upon  the  trial,  (see  bill  of 
exceptions),  and  that  the  amount  of  said  stock  had  been  fully 
paid  in  the  said  corporation  before  said  indebtedness  accrued. 

5th.  Plea  of  failure  of  the  consideration  of  the  instru- 
ment sued  on. 

Demurrers  were  sustained  to  all  the  pleas  except  the  first 
and  third,  upon  which  issue  was  taken. 

Trial  by  the  court,  who  found  the  issues  for  the  plaintff 
against  the  corporation  and  the  defendants,  Gay,  Noyes  & 
Hull.  Motion  for  a  new  trial  overruled,  add  judgment  ren- 
dered against  the  corporation  for  the  indebtedness  proved,  and 
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against  the  other  defendants  respectively,  according  to  amount 
of  stock  held  by  each  purchase. 

Exceptions  were  taken  to  the  overruling  of  the  motion  for 
new  trial,  and  the  rendition  of  judgment.  The  bill  of  excep- 
tions shows  proof  of  the  indebtedness  sued  on. 

That  after  the  production  and  proof  of  the  indebtedness  set 
forth  in  the  declaration  against  the  corporation,  it  was  proved 
that  the  defendant,  Gay,  held  at  the  time  the  indebtedness 
aforesaid  accrued  against  the  corporation,  and  still  holds 
twenty-two  shares  of  its  stock,  the  par  value  of  which  was  fifty 
dollars  per  share.  That  of  these  shares  nine  of  them  had 
been  originally  subscribed  for  by  him,  and  thirteen  of  them 
had  been  purchased  by  him;  and  it  was  further  admitted  that 
the  full  amount  of  all  of  said  shares,  as  originally  subscribed 
and  purchased,  had  been  fully  paid  into  the  capital  stock  of  the 
corporation  by  said  defendant,  under  calls  and  assessments 
made  according  to  the  charter  and  by-laws  of  said  company, 
before  the  debt  was  contracted,  upon  which  the  instruments 
of  writing  sued  on  this  case  were  founded,  and  that  due  de- 
mand had  been  made  by  plaintiff  of  the  corporation  for 
payment  of  said  indebtedness  as  alleged  in  the  declaration. 
This  was  all  the  evidence  on  either  side. 

The  personal  defendants  severally  appealed,  and  the  defend- 
ant Gay  brings  his  appeal  to  this  court,  (the  others  to  abide 
his  appeal. 

Said  appellant  now  assigns  for  error: 

That  the  court  erred  in  sustaining  demurrer  to  second  and 
fourth  pleas,  and  in  not  sustaining  the  same  to  the  declaration. 

That  the  court  erred  in  finding  the  issues  for  the  plaintiff 
as  against  the  defendant,  and  in  overruling  defendant's  mo- 
tion for  a  new  trial. 

That  the  court  erred  in  rendering  judgment  upon  the 
eviaence  against  the  defendant. 

Hay  &  Cullom  for  Appellant. 

This  suit  appears  to  have  been  instituted  by  the  appellee 
against  the  Pittsfield  and  Florence  Plank  Road  Company,  in 
which  appellant  and  others  were  joined  as  defendants,  in  the 
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court  below,  claiming  a  right  to  recover  under  the  provisions 
of  the  general  plank  road  law  of  the  State.  See  general  plank 
road  laws,  Purple's  Statutes,  vol.  1,  pp.  253  to  261.  See  also 
amendatory  act  thereto,  p.  261. 

Appellee  insists  upon  a  right  of  recoveiy  against  the  per- 
sonal defendants  by  virtue  of  the  27th  section  of  the  act. 
Scates'  Comp.  534. 

Appellant  insists  that  under  the  amendatory  act  of  1851, 
(page  261,  Purple's  Statutes),  there  is  no  liability  beyond  the 
capital  stock  subscribed  and  paid  in;  that  he  is  a  subscriber 
within  the  proper  meaning  of  the  act,  and  whether  regarded 
as  a  subscriber  or  purchaser,  he  is  equally  exempted ;  that  if 
regarded  as  a  holder  of  stock  by  purchase,  he  holds  in  privity 
with  the  original  subscriber,  represents  him,  and  is  entitled  to 
all  his  rights. 

The  evidence  shows,  that  appellant,  after  the  assignment  to 
him  of  the  shares  purchased,  under  regular  calls,  paid  up  tho. 
subscription  for  said  shares,  subscribed  by  the  original  sub- 
scriber, fie  thus  became  in  effect  the  subscriber  for  the 
stock. 

When  a  subscriber  assigns  his  stock  before  the  whole  of  the 
installments  are  paid,  it  is  held  there  is  such  privity  between 
the  corporation  and  the  assignee  that  it  may  maintain  assump- 
sit against  him  for  the  unpaid  installments.  Angell  &  Ames 
on  Corp.,  p.  545,  sec.  534;  Bend  v  Susquehannah  Bride  Co. 

6  Harr.  &  Johns.  128;  Hudderfield  Canal  v.  Co.  Buckley, 

7  Term  E.  36;  Hall  v.  U.  S.  Ins.  Co.,  5  Gill,  484. 

But  the  proper  construction  and  effect  to  be  given  to  the 
amendatory  act  renders  the  question  indifferent  as  to  whether 
appellant,  as  to  the  stock  purchased,  is  to  be  considered  an 
original  subscriber  or  not. 

The  act  is  to  be  beneficially  construed  for  the  purposes  in- 
tended to  be  accomplished  by  it,  and  an  exemption  of  the 
subscriber  beyond  the  amount  of  his  stock,  by  all  the  analo- 
gies of  the  law,  and  all  reasonable  intendment,  is  also  an 
exemption  of  those  holding  the  same  stock  under  or  in  privity 
with  him. 
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By  no  other  construction  could  the  subscriber  have  the 
benefit  of  the  amendatory  act. 

Tiie  stock  was  expressly  made  transferable,  and  it  was  not 
designed  to  clog  the  transfer  of  stock,  or  burthen  unequally 
the  stockholders  in  such  corporations. 

Privies  are,  upon  general  principles,  entitled  to  stand  in  the 
place  of  those  under  whom  they  claim,  or  whom  they  repre- 
sent, and  it  is  to  be  supposed  that  the  legislature,  recognizing 
this  rule,  deemed  it  unnecessary  to  express  it  in  the  law. 

Could  it  be  pretended  that  the  administrators,  or  heirs,  or 
legatees  of  the  subscriber,  to  whom  the  stock  would  pass  by 
operation  of  law,  would  be  liable,  whilst  the  subscriber  him- 
self was  exempt?  And  yet  these  parties  would  be  holders 
of  the  stock.  There  can  be  but  one  answer  to  this  question. 
They  hold  in  privity  with  the  subscriber,  and  stand  in  his 
shoes,  with  the  same  immunities  he  possesses. 

And  is  not  a  privy  by  contract  in  the  same  category,  with 
(if  there  is  any  difference)  still  stronger  claims  than  the  other 
class,  as  he  pays  a  consideration  % 

Will  it  be  contended  that  the  law  applies  to  one  class  of 
privies,  and  not  to  the  other? 

The  law  itself  makes  no  such  distinction,  and  all  alike 
would  be  included,  if  the  position  contended  for  by  the  appel- 
lee is  maintainable;  and  if  the  court  is  to  make  distinctions 
where  the  law  has  made  none,  it  surely  would  not  make  the 
distinction  in  favor  of  privies  of  the  class  referred  to,  over  the 
privy  by  contract  for  a  valuable  consideration.  Delauney  v. 
Burnett,  4  Gilm.  454. 

The  intention  of  the  legislature  was  undoubtedly  to  exempt 
all  holders  of  stock  in  this  class  of  corporations  from  liability 
beyond  the  stock  subscribed.  It  did  not  intend  to  cripple 
and  destroy  these  corporations  by  such  a  fantastic  provision 
as  the  opposite  construction  would  make  of  the  amendatory 
act.  Such  a  provision,  with  such  a  construction,  wrould  work 
the  dissolution  of  any  corporation  in  ten  years.  It  would 
directly  create  discord  and  war  between  the  two  classes  of 
stock,  having  unequal  liabilities.  No  stock  could  be  trans- 
ferred, as  no  purchaser  could  be  found  who  would  take  upon 
27— 30tii  111. 
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himself  the  sole  responsibility  of  all  corporate  debts  to  an 
amount  equal  to  his  stock,  unaided,  and  without  the  right 
of  contribution  from  the  other  stockholders.  Subscribers  to 
the  stock,  unable  to  transfer  it  by  sale,  in  desperation  over  the 
prospect  of  dying  with  it  on  their  hands,  and  leaving  it  as  a 
legacy  of  ruin  to  their  children  or  administrators  who  would 
become  the  unfortunate  holders  of  the  stock  without  the 
immunities  of  their  ancestors),  would,  as  their  only  mode  of 
escape,  abandon  and  dissolve  the  organization. 

Statutes  are  to  be  reasonably  construed,  so  as  to  effectuate 
the  intention  of  the  legislature,  and  not  to  thwart  it.  And 
although  full  or  apt  language  may  not  have  been  used  in  the 
passage  of  a  law,  yet  the  courts  will  give  it  effect  according 
to  its  reasonable  intent. 

In  construing  statutes,  an  interpretation  must  not  be  adopt- 
ed that  will  defeat  its  own  purpose.  The  intention  is  to 
govern,  although  such  construction  may  seem  contrary  to  the 
letter  of  the  law.  Jackson  v.  Collins,  3  Cow.  89;  Bacon's 
Abr.  (Statute)  (I),  pages  384  to  388;  Emily  and  Caroline,  9 
Wheat,  384;  Henry  y.  Tillson,  14  Yt.  479;  21  Wend.  211: 
15  Johns.  238. 

But  if  a  literal  interpretation  of  the  statute  is  to  be  adopted, 
then  the  appellant  would  be  strictly  within  the  exemption. 
He  was  a  subscriber  originally  for  part  of  the  stock  held  by 
him. 

There  was  no  evidence  of  the  organization  of  this  corpora- 
tion under  the  general  law.  It  was  in  issue  by  the  plea  of 
the  general  issue,  and  should  have  been  proved  upon  the  trial. 

The  general  issue  admits  simply  the  existence  of  the  corpo- 
ration. JVul  tiel  corporation  would  simply  have  put  in  issue 
the  existence  of  the  corporation.  Any  further  averments  of 
the  declaration,  involved  in  the  plaintiff's  right  to  recover, 
other  than  the  mere  corporate  existence  of  the  Pictsfield  and 
Florence  Flank  Koad  Company,  were  in  issue  by  the  plea  of 
non-assumpsit,  and  should  have  been  proved.  Old  Tow?i  and 
Lincoln  R.  B.  Co.  v.  Veasy,  39  Me.  5T1;  Fry  v.  Bank  of 
Illinois  5  Gilm.  332. 
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J.  S.  Irwin,  for  Appellee. 

No  proof  is  required  of  the  incorporation  of  the  company. 
Mclntyre  v.  Preston,  5  Gilm.  48. 

Plaintiff  in  error  cannot  insist  on  the  want  of  such  proof, 
having  failed  to  make  the  objection  below.  Kennedy  v.  Cotton, 
28  Barb.  N.  Y.  58;  Orono  v.  Wedgewood,  4:4:  Me.  49;  Reem  v. 
Naughatuck,  etc.,  33  Penn.  356 ;  Harmon  v.  Thornton,  2  Scam. 
355;  Potter  v.  Dennison,  5  Gilm.  559;  Burgwin  v.  Babcock, 
11  111.  30;  Morris  v.  Trustees,  15  111.  268. 

Because  by  the  stipulation  on  page  fifty-three  of  the  record 
he  is  estopped  from  denying  it. 

There  was  no  error  in  sustaining  plaintiffs  demurrer  to  plea 
number  2.  1  Chitty  PI.  50;  Warner  v.  Crane,  20  111.  151; 
City  ofQuincy  v.  Warfield,  25  111.  317. 

There  was  no  error  in  sustaining  plaintiff's  demurrer  to  plea 
number  4.  See  sec.  27  of  Franchises.  Scates'  Comp.,  p.  534.  Nor 
does  the  amended  act,  on  p.  535,  release  the  liability  of  stock- 
holders. See  also  Pettibone  v.  McGraiv,  6  Mich.  441 ;  Abbott 
v.  Aspinwall,  26  Barb.  202;  Burr  v.  Wilcox,  22  N.  Y. 
(Smith)  551;  Dennis  v.  Hopper,  18  111.  82;  Briygs  v.  Pen- 
niman,  8  Cow.  395. 

Breese,  J.  Section  twenty-seven  of  the  act  of  February 
12,  1849,  entitled  "An  act  to  provide  for  the  construction  of 
plank  roads  by  a  general  law,"  provides  that  the  stockholders 
of  every  company  incorporated  under  that  act,  shall  be  liable 
in  their  individual  capacity  for  the  payment  of  the  debts  of 
such  company  for  an  amount  equal  to  the  amount  of  stock 
they  severally  have  subscribed  or  hold  in  the  company,  over 
and  above  such  stock,  to  be  recovered  of  the  stockholder  who 
is  such  when  the  debt  is  contracted,  or  of  any  subsequent 
stockholder.  By  the  twenty-ninth  section,  it  is  provided  that 
in  any  action  against  any  company  formed  under  this  act,  the 
plaintiff  may  include,  as  defendants,  any  one  or  more  of  the 
stockholders  of  the  company  who  shall  be  liable  to  contribute 
to  the  payment  of  the  plaintiff's  claim,  and  judgment  may  be 
rendered  against  them  also,  as  well  as  against  the  company. 
(Scates'  Comp.  534.) 
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In  the  declaration,  the  plaintiff  alleges  that  the  corporation 
derived  its  existence  in  virtue  of  this  act,  and  that  the  several 
persons  joined  in  the  suit  with  the  corporation,  of  whom 
appellant  was  one,  were,  at  the  time  the  indebtedness  accrued, 
severally  stockholders  (setting  forth  the  number  of  shares  held 
by  each,  and  the  par  value  thereof)  in  the  corporation,  and  as 
such  jointly  and  severally  liable,  with  the  corporation,  +o  the 
amount  of  their  stock,  and  alleging  that  the  stock  so  held  by 
the  individual  defendants,  was  not  stock  originally  subscribed 
but  purchased  in  the  market,  and  r^ly  upon  the  sections  of 
the  act  above  quoted. 

The  defendants  pleaded  non-assumpsit,  and  several  special 
pleas,  which  we  do  not  consider  necessary  to  notice,  as  the 
general  issue  opens  the  inquiry  into  all  the  points  presented 
by  them.  The  amendatory  act  of  January  28,  1851,  could  be 
given  in  evidence  under  the  general  issue,  accompanied  by 
proof  of  payment  of  the  stock.  This  amendatory  act  is  as  fol- 
lows: That  the  twenty-seventh  section  (above  cited)  be  and  the 
same  is  hereby  so  amended,  that  any  subscriber  to  the  capital 
stock  of  any  plank  road  to  be  constructed  in  this  State,  under 
said  law,  shall  not  be  responsible  beyond  the  actual  amount  of 
stock  so  by  him  subscribed,  and  so  much  of  said  law  as  conflicts 
herewith,  be  and  the  same  is  hereby  repealed.  (Scates'  Comp. 
535.) 

The  question  would  arise,  under  the  general  issue,  is  the 
appellant  a  subscriber  within  the  meaning  of  his  act? 

The  proof  shows  that  appellant,  at  the  time  the  indebted- 
ness accrued  against  the  corporation,  held  twenty-two  shares 
of  stock,  of  the  par  value  of  fifty  dollars  per  share — that  of 
these  shares  nine  of  them  were  his  original  subscription,  the 
remaining  thirteen  having  been  purchased  by  him.  It  was 
admitted  on  the  trial,  that  the  full  amount  of  all  these  shares 
originally  subscribed  and  purchased  had  been  paid  in  full  into 
the  capital  stock  of  the  company,  under  the  several  calls  and 
assessments  made  under  their  charter  and  by-laws,  before  the 
debt  was  contracted  on  which  this  suit  was  brought. 

We  do  not  entertain  a  doubt  on  the  question.  When  it  is 
considered,  that  the  object  of  the  amendatory  act  was  to  relieve 
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against  an  acknowledged  hardship  caused  by  the  harsh  pro- 
visions of  the  original  act,  it  must  receive  a  liberal  interpre- 
tation. The  legislature  did  not,  in  providing  this  remedial 
law,  mean  subscribers  merely — such  persons  who  had  originally 
become  stockholders  by  an  actual  subscription  to  the  capital 
stock,  but  those  who  held  the  stock  by  subscription,  by 
purchase,  by  devise,  or  by  any  other  mode — in  short,  it 
designed  to  include  stockholders  of  every  description.  By 
any  other  construction,  the  purposes  of  the  amendatory  act 
could  not  be  accomplished.  As  to  nine  shares,  appellant  was 
an  original  subscriber  as  admitted.  By  the  purchase  of  the 
other  thirteen  shares,  on  which  he  paid  the  calls  and  assess- 
ments when  made  by  the  corporation,  he  was  subrogated  to 
all  the  rights  and  liabilities  of  the  original  subscriber,  and 
became,  to  all  intents  and  purposes,  the  subscriber. 

it  is  very  clear,  the  legislature  did  not  intend  to  make  a  dis- 
tinction between  the  different  descriptions  of  stockholders,  or 
class  them,  but  intended  to  provide,  that  all  of  every  description 
should  be  liable  only  to  the  amount  of  their  stock,  no  matter 
in  what  way  it  was  obtained  or  held.  This  was  the  evident 
puroose  of  the  law,  and  we  are  bound  to  give  it  this  effect. 
It  is  very  pertinently  asked  by  the  appellant's  counsel,  can  it 
be  pretended  that  the  heirs,  executors  or  administrators  of  a 
subscriber  to  this  stock,  to  whom  it  would  pass  by  operation 
of  law,  would  be  liable,  whilst  the  subscriber  himself  was 
exempt?  They  would  not  come  within  the  words  of  the 
amendatory  act,  yet  they  are  undoubtedly  within  its  spirit 
and  intention,  and  so  of  this  appellant  and  of  others  similarly 
situated. 

It  is  further  objected  by  the  appellant,  that  the  plaintiff 
failed  to  prove  that  the  corporation  was  organized  under  the 
general  law.  To  this  it  is  replied,  that  such  objection  was 
.  not  specially  pointed  out  in  the  court  below  on  the  trial  of  the 
cause,  so  that  an  opportunity  might  have  been  afforded  to 
obviate  it  by  proof  ;  and  further,  that  the  appellant  is  estopped 
from  questioning  the  fact  of  incorporation  by  the  terms  of  a 
written  stipulation  between  the  parties  found  in  the  record. 

This  point,  as  here  raised,  does  not  come  within  any  of  the 
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decisions  to  which  reference  is  made  by  the  counsel  for 
appellee.  The  plea  of  non-assumpsit  admitted  the  existence 
of  the  corporation  and  that  only.  All  other  averments  of  the 
declaration,  save  that,  were  directly  in  issue  by  the  plea,  one 
of  which  was,  the  organization  under  the  general  law,  by  the 
twenty-ninth  section  of  which,  the  plaintiff  was  authorized  to 
join  the  stockholders  in  his  suit  against  the  company.  It  was  a 
necessary  part  of  the  plaintiff's  case  that  he  should  prove  this 
controlling  fact,  as,  without  it,  the  joinder  of  these  parties  was 
not  authorized.  It  was  not  the  business  of  the  defendant,  to 
make  this  suggestion  to  the  plaintiff  ;  it  was  an  indispensable 
part  of  his  case,  and  such  proot  should  have  been  made,  for 
non  constat,  but  the  company  was  organized  under  a  special 
charter  containing  no  such  power  to  join  parties  who  could 
not  be  joined  without  express  law  allowing  it.  The  admission 
on  the  record  is  nothing  more  than  an  admission  of  the  exist- 
ence of  the  corporation,  but  under  what  law  and  with  what 
powers,  is  not  admitted,  but  put  directly  in  issue  by  the  plea 
of  non-assumpsit. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Peter  Morgenstern,  Appellant,  v.  Elizabetha 
Klees,  et  al.,  Appellees. 

APPEAL  FROM  ST.  CLAIR. 

The  interest  falling  due  yearly,  on  a  note  secured  by  a  mortgage,  is  an  in- 
stallment of  the  debt,  and  the  mortgage  may  be  foreclosed  to  enforce  its 
payment.     It  is  not  necessary  to  wait  until  the  maturity  of  the  note. 

Peter  Morgenstern  filed  his  bill  in  the  St.  Clair  Circuit 
Court.  Bill  states,  in  substance,  that  one  Peter  Klees,  in  hig 
lifetime,  to  wit,  on  the  16th  of  January,  1858  made,  executed 
and  delivered  to  said  Morgenstern  a  writing  obligatory,  filed 
as  a  exhibit,  for  $2,500,  payable  eight  years  after  that  date, 
with  interest,  at  the  rate  of  eight  per  centum  per  annum,  after 
the  18th  day  of  January,   1859,  for   value   received,   interest 
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payable  yearly;  and  that  the  said  Peter  Klees,  and  his  wife, 
Elizabetha,  (one  of  the  appellees  herein)  simultaneously 
therewith  executed  and  delivered  to  said  Morgenstern  a  mort- 
gage on  certain  real  estate  lying  in  said  county,  to  secure  the 
payment  of  the  said  writing  obligatory,  according  to  its  tenor 
and  effect;  which  mortgage  was  duly  acknowledged  and 
recorded,  etc. 

That  afterwards,  in  1861,  Peter  Klees  died,  leaving 
Elizabetha  Klees,  his  widow,  and  the  following  children, 
heirs-at-law — Katharine,  Peter,  Margareth,  Elizabeth,  Henry, 
Louisa,  and  Frederick,  all  minors. 

That  on  25th  of  December,  1860,  said  Peter  Klees,  (the 
mortgagor)  made  his  will,  (copy  made  a  part  of  the  bill)  by 
which  he  devised,  with  some  restrictions,  all  his  property, 
real  and  personal,  to  his  said  wife,  Elizabeth  Klees,  during  her 
widowhood,  provided  that  in  case  she  should  marry  again, 
said  will  to  be  void:  makes  the  said  widow  his  executrix. 

That  no  part  of  the  interest  on  said  writing  obligatory  has 
been  paid  except  one  hundred  and  sixty  dollars. 

Prays  that  the  said  children  and  the  said  widow  be  made 
defendants,  and  that  an  account  be  taken  of  the  amount  of 
interest  due,  and  that  so  much  of  the  mortgaged  premises  be 
sold  as  will  be  necessary  to  pay  the  same,  with  costs  of  suit. 

Summons  on  same  day  issued  to  said  defendants  prayed  for, 
in  usual  form. 

Returned  served  on  all  the  defendants  by  reading,  and  by 
delivering  a  true  copy  to  each,  February  24,  1862. 

Same  day  exhibit  of  writing  obligatory  filed. 

Same  day  copy  of  will  and  probate  exhibited  and  filed. 

March  18,  1862.  Demurrer  on  part  of  Elizabetha  Klees 
filed — special  for  reasons:  1st,  No  equity  in  bill;  2nd, 
Defendant  not  made  party  as  executrix;  3rd,  all  the  other 
defendants  unnecessarily  made  parties. 

At  the  March  term,  the  demurrer  was  sustained;  leave  given 
to  amend,  and  attorney  of  defendant  enters  appearance  of 
Elizabetha  Klees  as  executrix.  Demurrer  refiled,  is  argued, 
and  by  the  court  sustained.     Decreed  by  court   that   the  bill 
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Appeal  granted,  on  filing  appeal  bond.  By  consent  of  parties, 
cause  to  be  heard  at  Springfield  in  the  Supreme  Court,  and 
appeal  bond  filed  in  usual  form,  approved  by  the  clerk. 

The  errors  assigned  are: — Sustaining  demurrer,  dismissing 
bill,  and  decree  for  costs  against  complainant. 

J.  B.  Underwood,  for  Appellant. 

The  heirs  of  the  mortgagor  have  a  contingent  interest 
under  the  will,  and  are  not  only  proper,  but  necessary  parties. 

A  mortgage  may  be  foreclosed  in  chancery  for  interest  due 
only  when  the  principal  is  not  due.  Brinckerhoff  v.  Thall- 
Umer,  2  John,  0.  R.  486;  4  id.  534;  2  Hillyard  on  Mort.  108. 

Walker,  J.  This  was  a  bill  to  foreclose  a  mortgage  exe- 
cuted by  Peter  and  Elizabetha  Klees,  to  appellant,  to  secure 
$2,500,  due  eight  years  after  date,  with  eight  per  cent,  inter- 
est per  annum,  to  be  paid  annually.  The  bi  proceeded  for  a 
foreclosure,  of  unpaid  interest  on  the  mortgage  debt.  A 
demurrer  was  interposed  to  the  bill,  which  was  sustained,  and 
the  bill  dismissed  at  the  costs  of  complainant.  This  appeal  is 
prosecuted  to  reverse  that  decree. 

The  only  question  presented  for  consideration  is,  whether 
a  bill  can  be  maintained  to  foreclose  for  a  default  in  the  pay- 
ment of  interest  due  by  stipulation,  before  the  maturity  of  the 
principal.  The  practice  is  too  well  settled,  to  require  discus- 
sion, or  reference  to  authoritv,  that  where  a  mortgage  is  given 
to  secure  sums  of  money,  falling  due  at  different  periods,  the 
creditor  may  foreclose  by  bill,  as  they  severally  fall  due.  It 
is  equally  well  settled,  that  an  action  at  law  may  be  main- 
tained to  recover  interest  on  a  debt,  specifically  made  payable 
before  the  maturity  of  the  principal,  at  any  time  before  the 
debt  matures.  The  yearly  interest  on  this  note,  when  it  falls 
due,  is  for  every  purpose  an  installment.  It,  by  the  terms  ot 
the  note,  is  an  installment,  precisely  as  if  separate  notes  had 
been  given  for  and  payable  at  the  various  times  as  specified  in 
the  note.  If  such  notes  had  been  given,  and  embraced  in  the 
mortgage,  no  one  would  have  doubted  the  right  to  foreclose  as 
they  severally  fell  due. 
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By  the  operation  of  this  note,  at  the  expiration  of  each 
year  after  its  date,  two  hundred  dollars  became  cine  by  the 
accumulation  of  interest.  An  action  at  law  then  accrued  for 
its  recovery.  This  money  is  embraced  in,  and  secured  by, 
the  mortgage  equally  with  the  principal,  and  no  reason  is 
perceived  why  the  mortgage  may  not  be  foreclosed,  to  enforce 
its  payment.  It  is  eminently  just,  as  it  only  effectuates  the 
obvious  intention  of  the  parties,  and  is  prohibited  by  no  prin- 
ciple of  law  or  equity.  The  mortgage  must  have  been  given 
to  secure  the  interest  as  well  as  the  principal,  and  the  law  will 
not  withhold  a  remedy  until  the  period  elapses  for  the  maturity 
of  the  whole  debt.  Brinckerhoff  v.  Thallhimer,  2  J.  R.  Ch. 
R.  486;  2  Hilliard  on  Mortg.  108.  The  accumulated  Inter- 
est, when  due,  is  not  an  incident;  but  is  pro  tanto  so  much  of 
the  debt. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Noah   B.   Harlow,  Plaintiff  in  Error  v.  Sebastian 
Birger,  Defendant   in  Error. 

ERROR  TO  MONROE. 

In  the  absence  of  proof  to  the  contrary,  it  is  presumed  that  a  justice  of 
the  peace,  who  has  taken  an  acknowledgment  of  a  chattel  mortgage,  has 
entered  in  his  docket  the  inventory  required  by  law. 

The  law  does  not  require  that  any  certificate  of  such  entry  on  the  docket 
shall  be  attached  to  the  mortgage. 

If  the  justice  neglects  to  make  the  entry  on  his  docket,  he  is  without 
doubt  liable  to  any  one  who  is  thereby  injured,  for  the  damage  occa- 
sioned by  such  neglect. 

This  was  a  trial  of  right  of  roperty,  tried  first  before  A. 
Poston,  a  justice  of  the  peace,  February  6,  1862. 

Birger,  plaintiff  in  fi.  fa.  against  A.  L.  Carobine,  had  the 
same  levied  upon  four  stacks  of  wheat,  January  29,  1862. 
Harlow  claimed  the  property  under  a  chattel  mortgage. 

On  the  hearing  before   the  justice,  verdict  and  judgment 
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was  rendered  against  claimant.  Appealed  by  plaintiff  in  error 
to  Circuit  Court. 

At  the  May  term  of  said  Circuit  Court,  1862,  said  cause 
came  on  for  hearing,  and  by  consent  a  jury  was  waived,  and 
the  cause  tried  by  the  court. 

The  claimant  Harlow,  to  identify  and  prove  the  property, 
introduced  William  C.  Talbott,  constable,  who  testified  that 
by  virtue  of  the^.  fa.}  dated  January  4,  1862,  he  levied  upon 
the  stacks  of  wheat  in  controversy,  on  the  29th  of  January, 
1862.  He  said  the  wheat  was  found  on  A.  L.  Carobine's 
farm,  and  was  the  crop  harvested  in  1861 ;  that  he  was  noti- 
fied in  writing  by  claimant  (Harlow)  that  the  property  which 
he  had  levied  upon  was  his. 

The  claimant  (plaintiff  in  error)  then  offered  to  read  in 
evidence  the  note  and  mortgage,  together  with  acknowedg- 
ment  and  certificate  of  record,  dated  October  28,  1861,  to  wit: 

In  consideration  of  and  to  secure  $851.81,  specified  in  a 
note  offered  to  be  read,  Carobine  conveyed  to  Harlow,  by 
chattel  mortgage,  among  other  articles  of  property,  thirteen 
stacks  of  wheat,  and  the  crop  then  growing,  on  the  farm  occu- 
pied by  said  Carobine,  which  property,  by  the  condition  of 
the  mortgage,  was  to  remain  in  possession  of  the  mortgagor, 
until  default  in  payment  of  the  note,  to  wit: 

$351.81.  Monroe  County,  October  28,  1861. 

Value  received,  I  promised  to  pay  to  N.  B.  Harlow,  or  order,  Eight 
Hundred  and  Fifty-One  Dollars  81-100,  on  or  before  the  1st  day  of  Decem- 
ber, 1862,  with  ten  per  cent,  interest  after  maturity. 

(Signed)  A.  L.  CAROBINE. 

and  until  default  in  the  conditions  in  said  mortgage  contained 
to  wit: 

That  said  mortgagor  "should  not  trade  or  sell  the  same,  or 
take  the  same,  or  any  part  thereof,  out  of  the  county,  for  the 
purpose  of  trading  or  selling  the  same." 

But  if  default  was  made  in  the  payment  of  said  money  or 
any  part  thereof,  "  or  in  any  of  the  conditions,"  said  Harlow 
was  authorized  and  empowered  to  take  possession  and  dispose 
of  same  at  public  sale.  Which  mortgage  was  duly  acknowl- 
edged and  recorded. 
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To  the  reading  of  which  note  and  mortgage  the  defendant 
objected ;  which  objection  was  by  the  court  sustained,  and 
excepted  to  by  claimant  Harlow  at  the  time.  Whereupon  the 
court  rendered  the  judgment  following:  "It  is  thereupon 
considered  by  the  court  that  judgment  for  costs  be  entered 
against  the  said  plaintiff,  that  defendant  recover  his  costs 
herein  expended  and  have  execution,  and  that  the  property  in 
question  is  subject  to  sale  under  the  execution  of  the  plaintiff 
in  execution." 

The  errors  assigned  are: 

The  court  erred  in  sustaining  the  motion  of  defendant  in 
error  to  reject  the  note  and  mortgage  as  evidence. 

The  court  erred  in  refusing  to  permit  the  said  plaintiff  in 
error  to  read  the  said  note  and  mortgage  in  evidence. 

The  court  erred  in  rendering  a  verdict  and  judgment  for 
defendant  in  error. 

The  judgment  as  rendered  is  erroneous  and  uncertain  in 
form  and  substance. 

The  judgment  should  have  been  for  the  plaintiff  in  error. 

H.  K.  S.  O'Melveny,  for  Plaintiff  in  Error. 
J.  B.  Underwood,  for  Defendant  in  Error. 

The  court  below  decided  correctly  in  excluding  said  mort- 
gage, for  the  following  reasons : 

The  plaintiff  did  not  prove,  or  offer  to  prove,  any  notice  to 
the  defendant,  of  the  existence  of  said  mortgage,  either  by  a 
memorandum  on  the  docket  of  a  justice  of  the  peace  in  the 
precinct,  or  in  any  other  way.  The  record  in  the  clerk's 
office  is  only  notice  as  to  real  estate,  and  that  only  made  so  by 
statute.  The  chattel  mortgage  law  requires  memorandum  in 
precinct  to  be  constructive  notice.  This  is  an  affirmative  fact. 
The  justice  of  the  peace  is  not  presumed  to  have  done  it,  even 
if  it  is  his  duty,  without  special  request  of  mortgagee.  See 
McClure  v.  Inglehardt.  The  court  below  is  presumed  to  have 
decided  correctly,  and  considered  all  objections  to  the  mort- 
gage, whether  made  by  counsel  or  not,  so  it  cannot  be  presumed 
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this  point  was  not  made  below.  The  rule  of  waiver  in  that 
respect  is  only  applied  to  sustain  the  decision  below. 

In  this  mortgage  the  claimant  has  no  right  of  possession 
till  forfeiture  of  condition,  which  had  not  taken  place  when 
suit  commenced.  The  only  question  to  be  tried,  is,  has  the 
claimant  any  right  to  the  property?     13  111.  20. 

Mortgagor  had  a  salable  interest,  although  the  use  of  the 
property  was  worthless.  The  purchaser  would  have  acquired 
the  right  to  redeem  from  the  mortgage.  25  111.  282;  3  Gilm. 
445. 

Caton,  C.  J.  The  question  here  presented  is,  to  determine 
the  validity  or  effect  of  a  chattel  mortgage  upon  some  stacks 
of  wheat  which  were  levied  upon  by  virtue  of  an  execution 
against  the  mortgagor.  The  claimant  offered  in  evidence  the 
mortgage,  to  which  was  attached  a  certificate  of  acknowledg- 
ment, and  of  the  record  of  the  mortgage,  but  there  was  no 
proof  as  to  whether  the  justice  of  the  peace  had  entered  in 
his  docket  the  inventory  of  the  property,  as  the  law  requires. 
After  providing  for  the  acknowledgment  of  the  mortgage,  the 
statute  proceeds,  "And  the  said  justice  shall  also  keep  upon 
his  docket,  a  memorandum  of  the  same  as  follows,  viz.:"  then 
follows  a  form  of  the  entry  containing  an  inventory  of  the 
property,  and  the  question  is,  whether  it  was  necessary  for 
the  claimant  to  show  affirmatively  that  the  justice  had  made 
this  entry  on  the  docket.  We  think  it  was  not.  This  was  a 
duty  imposed  upon  the  justice  by  the  law,  and  the  presump- 
tion is  that  he  did  his  duty  by  making  the  entry.  The  law 
does  not  contemplate  that  any  certificate  of  this  entry  upon 
the  docket,  shall  be  attached  to  the  mortgage.  The  only  cer- 
tificate required  is  in  this  form:  "This  mortgage  was  acknowl- 
edged before  me,  by  A.  B.  (the  mortgagor)   this  day  of 

,18 — ";    and  the  third  section  says,  "Any  mortgage  of 

personal  property  so  certified,  shall  be  admitted  to  record  by 
the  recorder  of  the  county  in  which  the  mortgagor  shall  reside 
at  the  time  the  mortgage  is  made,  acknowledged  and  recorded^ 
and  shall  thereupon,  if  bona  fide,  be  good  and  valid  from  the 
time  it  is  so  recorded,"  etc.     Here  the   law  requires  but  two 
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conditions  to  make  the  mortgage  prima  facie  valid.  One  is 
the  acknowledgment,  and  the  other  is  recording.  Both  these 
were  complied  with  in  this  case,  and  the  statute  in  express 
terms  declares  it  valid  under  such  circumstances.  What 
authority  had  the  court  to  declare  it  void  and  reject  it?  Even 
if  it  were  affirmatively  proved  that  the  justice  never  had  made 
the  entry  on  his  docket,  which  he  is  required  to  do,  we 
should  still  have  difficulty  in  holding  the  mortgage  invalid  on 
that  account,  in  the  face  of  this  express  language  of  the 
statute.  If  any  one  was  injured  by  the  want  of  such  entry, 
the  justice  no  doubt  would  be  liable  to  him  for  the  damage. 

But  in  this  case  there  is  nothing  to  show  that  the  justice 
did  not  make  the  necessary  entry,  and  in  the  absence  of  proof, 
the  presumption  is  that  he  did,  so  that  the  question  does  not 
necessarily  arise,  as  to  what  effect  the  want  of  such  entry 
would  have  upon  the  validity  of  the  mortgage. 

The  court  erred  in  rejecting  the  mortgage,  and  for  that 
reason  the  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Mary  A.  Sennott,  Administratrix  of  "William  C. 
Stookey,  deceased,  Appellant,  v.  Horner  &  Hypes, 
Appellees. 

APPEAL  FROM  MONROE. 

A  promise  by  a  debtor  to  pay  a  note  "  when  he  can  make  a  raise,"  is  not 
a  conditional  promise. 

A  verbal  promise  to  pay  a  note  previously  given,  has  the  same  effect,  as 
regards  the  statute  of  limitations,  as  a  re-delivery  of  the  note;  and  ihe 
note  is  good  for  the  same  period  that  it  would  be,  if  it  were  dated  on  ihe 
day  of  the  new  promise. 

Tins  suit  was  brought  before  the  County  Court  of  Monroe, 
and  appealed  from  that  to  the  Circuit  Court  of  said  count3T, 
to  recover  against  the  estate  of  said  deceased,  $57.17,  stipulated 
in  a  promissory  note,  due  one  day  after  date,  and  dated 
Nov.  14, 1838;  also  a  note  for  $12.68,  due  one  day  after  date, 
and  dated  Nov.  14,  1838,  with  interest,  to  Horner  &  Hypes. 
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Tlie  administratrix  set  up  the  statute  of  limitations  in  both 
counts.  The  plaintiff,  to  lay  the  foundation  to  read  the  notes 
in  evidence,  read  the  deposition  of  Thomas  Quick,  to  prove  a 
new  promise,  who  stated  on  that  point  the  following,  to  wit: 
"  I  told  him  (Stookey)  in  1846  or  1847,  that  Mr.  Hooper  had 
placed  them  (i.  e.  these  notes)  in  my  hands  for  collection,  and 
I  informed  him  of  the  character  and  amount  of  them,  and 
requested  him  to  pay  them.  Mr.  Stookey  stated  to  me  that 
he  was  not  able  to  pay  them,  but  if  Mr.  Hypes  would  hold  on 
until  he  could  make  a  raise,  he  would  pay."  That  at  another 
time  in  Belleville  lib  told  him  (Quick)  substantially  the  same. 

Plain  tiff  read  said  notes  to  the  jury,  by  leave  of  the  court. 

Plaintiff  also  introduced  one  H.  F.  Hurckler,  who  testified 
that  he  knew  William  C.  Stookey  in  his  lifetime;  that  he  con- 
sidered him  good  for  his  debts,  but  that  he  was  not  familiar 
with  his  liabilities,  nor  whether  property  was  incumbered 
or  not. 

Defendant  introduced  Ambrose  Homer,  who  testified  that 
he  was  clerk  of  the  County  Court,  etc.,  and  that  it  appeared 
by  the  record  of  said  court  (which  he  held  in  his  hand)  that 
the  estate  of  Wm.  C.  Stookey  was  insolvent  to  the  amount  of 
ten  per  cent.  That  it  would  pay  ninety  per  cent,  on  the 
dollar. 

The  plaintiff  asked  the  following  instruction,  which  was 
given  to  the  jury. 

If  the  jury  believe,  from  the  evidence,  that  in  1846  or  1847, 
William  C.  Stookey  promised  Thomas  Quick,  as  the  attorney 
for  the  plaintiff,  to  pay  these  notes  when  he  could  make  a 
raise,  then  the  jury  should  find  for  said  plaintiff  the  amount 
due  on  the  notes,  including  principal  and  interest. 

To  the  giving  of  which,  the  defendant  at  the  time  excepted. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions, which  were  refused: 

That  if  the  jury  believed,  from  the  evidence,  that  the  notes 
in  question  were  made  in  1838,  they  were  barred  by  the 
sta Mite  of  limitations  before  the  suit  was  commenced ;  but  the 
said  notes  are  such  considerations  as  will  support  a  new 
promise  in  avoidance  of  the  bar.  And  if  you  believe,  from 
Smith 
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the  evidence,  that  Stookey  promised  only  on  condition,  to  wit, 
"that  when  he  made  a  raise  he  would  pay,"  then  before  you 
can  find  a  verdict  for  the  plaintiff,  you  should  be  satisfied,  from 
the  evidence,  that  Stookey  had  made  a  raise  as  referred  to  in 
his  promise  to  Quick. 

The  errors  assigned  are: 

The  court  erred  in  giving  plaintiff's  instruction. 

The  court  erred  in  rendering  judgment  for  the  plaintiff 
on  a   promise  made  in  1846  or  1847,  the  same  not  being  in 


IT.  K.  S.  O'Melveny,  for  Appellant. 

I.  On  the  writing  obligatory  in  this  case,  an  action  was 
barred  for  recovery  on  them  after  loth  November,  1854. 
Section  4,  Statute  of  Limitations,  (2  Purple,  720.)  The  action 
is  barred.     19  111.  191. 

A  payment  within  or  after  the  sixteen  years,  only  takes  it 
out  of  the  operatian  of  the  bar  by  that  section. 

II.  With  a  view  of  recovery,  plaintiff  proved  that  Stookey, 
in  1846  or  1847,  said  to  the  attorney  of  Hypes:  "I  am  not 
able  to  pay  them  now,  but  if  Mr.  Hypes  will  hold  on  until 
I  make  a  raise,  I  will  pay." 

The  statute  of  limitations  of  our  State  does  not,  in  terms, 
make  a  new  promise,  as  it  does  a  payment,  a  removal  of  the 
bar. 

If  by  construction  the  bar  is  removed  by  a  new  promise, 
how  can  it  be  said  to  remove  the  operation  of  the  statute,  by 
virtue  of  a  promise  of  payment  seven  or  eight  years  before 
the  bar  could  have  attached  to  the  contract  ? 

The  recovery  is  now  sought  for  upon  a  new  promise,  based 
upon  the  moral  obligation  of  the  old  debt,  as  the  consideration 
of  the  new  promise.  • 

But  it  is  submitted  that  in  1846  or  in  1847,  when  that  pro- 
mise was  made,  the  writings  were  in  full  force,  and  it  was  not 
then  a  naked  moral  obligation,  but  a  subsisting,  legal,  existing 
liability  and  obligation,  and  no  moral  obligation,  distinct  from 
the  legal  obligation,  existed  to  support  the  new  contract,  as  its 
consideration. 
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If  the  new  promise  is  the  foundation  of  this  action,  then  it 
is  insisted  that  the  same,  although  it  were  based  upon  a  valid 
consideration  to  support  it,  is  barred  in  five  years  from  the 
making  of  the  new  promise,  the  same  not  being  in  writing. 
Sections  18  and  21,  Laws  1849,  (2  Purple,  731.) 

III.  But  the  promise  was  not  absolute,  but  conditional.  If 
Hypes  would  hold  on  until  Stookey  made  a  raise,  i.  e.  was  in 
a  condition  (pecuniarily)  to  pay,  etc.  The  instruction  given  for 
plaintiff  ignores  this  condition,  and  excludes  the  consideration 
of  the  evidence  from  the  jury  on  that  point.  The  facts  proved, 
whether  sufficient  or  not,  to  show  that  the  conditions  were 
complied  with,  or  had  occurred,  were  for  the  jury  to  determine 
and  not  the  court.     2  Parson  on  Contracts,  348. 

The  instruction  of  defendant  should  have  been  given,  to 
explain  plaintiff's  instructions,  to  j^revent  the  jury  from  being 
misled  by  the  instruction  as  given  for  plaintiff.     23  111.  380. 

Walker,  J.  It  is  not  the  evidence  of  the  promise,  that  is 
questioned  in  this  case,  but  the  effect  of  the  promise.  The 
assignment  of  errors  questions  the  correctness  of  the  decision 
of  the  Circuit  Court,  in  giving  plaintiffs,  and  in  refusing  to 
give  defendant's  instructions.  The  former  announce  to  the 
jury  that  the  promise  was  unconditional,  and  took  the  case 
out  of  the  operation  of  the  statute  of  limitations,  whilst  the 
latter  assert  that  it  is  a  question  for  the  determination  of  the 
jury,  whether  it  was  conditional  or  not,  and  if  they  should 
iind  it  conditional,  it  would  constitute  a  bar,  unless  it  appeared 
that  the  condition  had  been  performed.  The  evidence  of  the 
new  promise  not  being  questioned,  it  was  for  the  court  to  de 
termine  its  legal  effect.  This  was  done  in  plaintiff's  instruc- 
tions, in  accordance  with  the  decision  of  this  court,  on  the 
same  facts,  where  the  case  was  previously  determined.  27 
111.  13. 

After  having  carefully  reviewed  the  law  as  applicable  to 
the  facts  in  this  case,  we  are  unable  to  perceive  any  reason  to 
change  or  modify  the  conclusion  at  which  we  then  arrive. 
Nor  do  we  deem  it  necessary  to  again  discuss  the  question, 
whether  or  not  the  promise  was  unconditional. 

It  is,  however,  urged  on  this  trial,   that  as  the  tlqw  promsie 
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was  not  in  writing,  it  was  barred  in  five  years,  the  period 
then  limited  to  sue  upon  verbal  agreements.  (See  2  and  5 
Laws  1849,  p.  37.)  The  correctness  of  this  position  depends 
upon  the  effect  to  be  given  to  that  promise.  If  the  effect  of 
such  a  promise,  is  the  same  as  though  the  note  to  which  it 
relates  was  then  delivered  for  the  first  time,  or  as  a  new  in- 
strument, then  the  period  which  bars  suits  on  such  instru- 
ments, can  alone  form  a  new  bar.  If,  on  the  contrary,  the 
promise  is  to  be  regarded  merely  as  verbal,  and  to  be  consid- 
ered without  reference  to  the  instrument  to  which  it  relates, 
then  the  statute  limiting  verbal  agreements  must  govern. 

If  the  evidence  of  the  indebtedness  had  rested  alone  on 
verbal  evidence,  then  a  new  promise  of  the  same  character, 
would  clearly  be  governed  by  the  same  act  of  limitation  as 
the  former.  Had  this  note  been  written  and  dated  as  it  is, 
but  not  delivered  until  the  time  the  new  promise  was  made, 
no  one  would  for  a  moment  doubt  that  it  would  run  for  the 
same  period  of  time  as  though  it  bore  date  on  the  day  of  its 
delivery.  Or  if  it  had  been  paid  and  taken  up  at  its  maturity, 
and  afterwards  put  into  circulation  by  the  maker,  that  it 
would  have  produced  precisely  the  same  effect.  In  each  ot 
these  cases,  it  is  the  delivery  which  rejuvenates  the  instrument. 
No  reason  in  principle  or  justice  is  perceived,  why  deliberate- 
ly promising  to  pay  a  note  already  delivered,  should  not  have 
the  same  effect  as  a  re-delivery  to  the  holder.  The  original 
indebtedness,  in  all  these  cases,  forms  the  consideration  to 
support  the  promise,  and  to  recover  against  a  plea  of  the 
statute,  parol  evidence  must  be  resorted  to,  for  the  purpose 
of  showing  when  the  promise  was  made,  whilst  the  instru- 
ment itself  shows  the  terms  of  the  agreement  in  other  re- 
spects. We  have  been  referred  to  no  authority,  nor  have  we 
been  able  to  find  any,  announcing  a  different  rule.  This  con- 
struction seems  to  comport  fully  with  justice,  and  can  work  no 
wrong.  When  the  new  promise  to  pay  the  note  was  made, 
it  operated  as  a  re-delivery  at  that  date,  and  must  be  governed 
by  the  same  rules  as  though  it  then  came  for  the  first  time 
into  existence.  No  error  is  perceived  in  this  record,  and  the 
judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 
28 — 30th  III. 
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The  People  of  the  State  of  Illinois,  ex  relatione 
The  Merchants'  Savings,  Loan  and  Trust  Com- 
pany of  Chicago,  v.  The  Auditor  of  Public 
Accounts. 

application  for  mandamus. 

The  act  of  February  8,  1861,  transferring  the  proceeds  of  the  two  mill  tax, 
to  the  revenue  fund,  is  unconstitutional  and  void.     . 

The  facts  of  the  case  are  stated  in  the  opinion. 

Breese,  J.  At  the  January  term,  1863,  of  this  court,  the 
People  of  the  State  on  the  relation  of  the  Merchants'  Savings, 
Loan  and  Trust  Company  of  Chicago,  tiled  a  petition  against 
the  auditor  of  public  accounts  of  this  State,  for  a  mandamus, 
iii  which  it  is  alleged,  that  the  relators  are  a  corporation 
organized  and  doing  business  under  the  laws  of  this  State, 
and  that  they  are  the  legal  holders  of  certain  State  indebted- 
ness of  this  State,  other  than,  the  canal  and  school  indebted- 
ness, namely:  refunded  stock  to  the  amount  of  one  hundred 
and  ninety-six  thousand  dollars,  and  were  such  owners  and 
holders  on  the  first  day  of  January,  1863.  That  such 
indebtedness  is,  and  was,  evidenced  by  the  bonds  or  writings 
obligatory  of  the  State,  sealed  with  the  seal  of  the  State,  and 
duly  delivered  to  petitioners,  a  descriptive  list  of  which  is 
attached.  That  on  the  first  day  of  January,  they  presented 
these  bonds  to  the  auditor  of  the  State,  and  demanded  of  him, 
that  he  apportion  the  proceeds  of  the  two  mill  tax  assessed 
and  collected  under  the  provisions  of  the  fifteenth  article  of 
the  constitution,  and  under  and  by  various  acts  of  the  legisla- 
ture of  the  State,  passed  in  furtherance  of  this  article,  among 
the  holders  of  State  indebtedness  presented  to  him  on  or 
before  that  day  for  such  purpose,  and  that  he  draw  his  war- 
rant on  the  treasury  for  their  respective  proportionate  share 
of  this  fund,  payable  in  gold  or  silver  coin.  That  they 
offered  to  leave  with  the  auditor,  at  the  time  of  making  this 
demand,  these  bonds,  for  the  purpose  of  having  the  proper 
credits  entered  upon  them,  in  obedience  to  the  provisions  of 


JAJNUAEY  TEEM,  1863.  435 

People  exrel.  Merchants'  Savings,  Loan  and  Trust  Co.  of  Chicago?).  Auditor. 

the  fifteenth  article  of  the  constitution,  and  of  the  laws  passed 
in  aid  thereof,  and  that  he  declined  to  receive  them. 

The  petition  further  alleges,  that  on  the  2nd  day  of  January, 
1863,  they  applied  to  the  auditor  and  demanded  their  prorata 
share  of  all  money  then  in  the  treasury,  collected  by  virtue 
of  that  article  and  the  laws,  and  he  refused  to  issue  his  war- 
rant therefor;  that  the  auditor  informed  relators,  that  the 
legislature  had  expended  the  proceeds  of  the  two  mill  tax, 
and  further  stated  that  about  five  hundred  thousand  dollars 
of  that  fund  had  been  transferred,  or  loaned  to  the  revenue 
fund,  under  an  act  of  the  legislature,  and  that  he  could  not 
ayply  it,  as  they  demanded  of  him.  It  further  alleges,  that 
there  is  now  collected  from  the  two  mill  tax,  and  in  the 
treasury,  five  hundred  thousand  dollars,  or  thereabouts,  which 
they  insist  should  be  distributed  and  paid  to  them  and  others 
in  compliance  with  the  constitution  and  the  law;  and  averring 
that  they  have  no  legal  remedy,  save  by  the  writ  of  mandamus, 
and  the  people  pray,  on  this  relation,  that  such  writ  may  issue 
in  the  alternative,  to  the  auditor,  commanding  him  to  appor- 
tion the  proceeds  of  the  two  mill  tax  among  the  holders  of  all 
such  State  indebtedness,  other  than  the  canal  and  school 
indebtedness,  as  was,  on  or  before  the  first  day  of  January, 
1863,  presented  to  him  for  such  purpose,  and  draw  his  war- 
rant on  the  treasury,  payable  in  gold  or  silver  coin  to  them, 
for  the  payment  of  their  proportionate  share  of  that  fund,  or 
show  cause  why  he  does  not  do  so. 

The  further  prayer  is,  if  no  good  cause  be  shown  for  failing 
so  to  do,  then  that  a  peremptory  mandamus  issue,  command- 
ing him  to  apportion  the  proceeds  of  the  two  mill  tax,  and 
issue  his  warrant,  etc. 

The  auditor,  by  way  of  return  to  the  alternative  writ, 
admits  all  the  allegations  in  the  petition,  and  says,  he  refused 
to  receive  the  bonds,  and  to  draw  his  warrant  on  the  treasury 
for  this  amount,  or  for  any  apportionment  on  them,  for  the 
reason  there  was  no  money  in  the  treasury  to  the  credit  of 
the  fund  for  such  payment  or  apportionment,  nor  any  pros- 
pect of  there  being  any  there,  to  the  credit  of  that  fund ;  and 
as  a  reason  why  a  peremptory  writ  should  not  issue,  he  says, 
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that  in  pursuance  of  article  fifteen,  and  the  twenty -first  section 
of  an  act,  entitled  "An  Act  to  amend  the  act  concerning  the 
public  revenue,"  approved  February  8, 1849,  a  tax  of  t\w>  mills 
on  each  dollars'  worth  of  taxable  property,  was  for  a  long  time 
collected  from  the  tax-payers  of  the  State,  for  the  purpose  of 
paying  the  principal  of  the  State  indebtedness  mentioned  in 
that  article  and  section ;  that  the  fund  was  paid  out  on  such 
indebtedness,  so  long  as  it  remained  depreciated;  that  on 
the  first  day  of  January,  1859,  there  were  funds  in  the 
treasury,  levied  under  this  article  and  section,  ready  to  be 
apportioned  and  paid  on  the  State  indebtedness,  amounting 
to  seven  hundred  and  seventy -one  thousand  five  hundred  and 
twenty-seven  dollars  and  seventy-four  cents,  and  on  that  day, 
no  more  than  thirty-one  thousand  five  hundred  and  fifty-one 
dollars  of  State  indebtedness  were  presented  for  apportion- 
ment, all  which  was  paid  in  full,  leaving  of  said  fund,  more 
than  seven  hundred  thousand  dollars  which  could  not  be 
applied  according  to  the  provisions  of  that  article  and  section, 
ior  the  reason,  the  holders  of  such  indebtedness  would  not 
apply  for  it,  and  receive  it;  that  on  the  first  day  of  January, 
1860,  there  were  in  the  treasury,  to  the  credit  of  this  fund, 
seven  hundred  and  five  thousand  eight  hundred  and  sixty-six 
dollars  and  twenty  cents,  not  one  dollar  of  whicli  was 
applied  for  on  such  indebtedness ;  that  on  the  first  day  of  Jan- 
uary, 1861,  there  were  in  the  treasury,  to  the  credit  of  this 
fund,  five  hundred  and  ninety-six  thousand  seven  hundred 
and  nine  dollars  and  ninety-eight  cents,  and  no  more  than 
sixteen  thousand  six  hundred  and  fourteen  dollars  and  sixty- 
eight  cents  of  such  indebtedness  was  presented  for  payment 
or  apportionment,  all  of  which  was  fully  paid ;  that  no  indebt- 
edness was  presented  on  the  first  day  of  January,  1862. 

He  further  returns,  that  at  each  and  all  the  times  mentioned 
the  State  indebtedness  now  presented  by  the  relators,  was  in 
existence,  either  in  the  shape  it  now  bears,  or  in  the 
evidences  of  indebtedness,  for  which  their  refunded  bonds 
were  issued. 

And  for  a  further  return,  the  auditor  states,  that  in  pursu- 
ance of  an  act  of  the  General  Assembly,  entitled  "  An  act  to 
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relievo  tlie  people  of  this  State  from  the  payment  of  exorbi- 
tant and  unnecessary  taxes,"  approved  February  8,  1861,  he 
transferred,  on  the  15th  day  of  February,  1861,  to  the  revenue 
fund,  all  the  remainder  of  the  two  mill  tax  fund  then  on  hand, 
and  it  has  been  fully  paid  out  to  meet  appropriations  made  by 
law ;  that  in  pursuance  of  this  act,  all  the  funds  paid  into  the 
treasury  since  that  time,  except  the  interest  fund,  the  school 
fund,  and  the  Central  Railroad  fund,  have  been  paid  into  the 
revenue  fund  subject  to  the  usual  appropriations  made  by  law, 
lie  further  states,  in  pursuance  of  the  laws  of  this  State,  a  tax 
of  three  and  one-fifth  mills  on  the  dollar,  for  a  revenue  fund, 
was  levied  in  the  year  1860,  and  collected  in  the  year  1861, 
and  that  there  is  now  in  the  treasury,  of  the  proceeds  of  this 
tax,  sufficient  to  pay  in  full  the  bonds  held  by  relators,  but  he 
says,  if  these  bonds  are  ordered  to  be  paid  out  of  this  revenue 
fund,  there  will  be  no  adequate  provision  for  the  ordinary 
expenses  of  the  State,  and  the  treasury  will  be  bankrupt  and 
wholly  unable  to  pay  the  usual  appropriations;  by  reason  of 
all  which  facts,  the  auditor  insists  that  the  relators  have 
waived  their  right  under  the  fifteenth  article  of  the  constitution. 
To  the  return  of  the  auditor  is  appended  a  statement  of  the 
condition  of  this  fund,  verifying  the  return. 

The  truth  of  this  return  is  not  disputed,  and  the  only  ques- 
tion, is  as  to  the  validity  of  the  act  of  February  8, 1861,  consid- 
ered in  the  li<dit  of  the  fifteenth  article  of  the  constitution  of 
the  State.  That  article  is  as  follows:  "There  shall  be  annu- 
ally assessed  and  collected,  in  the  same  manner  as  other  State 
revenue  may  be  assessed  and  collected,  a  tax  of  two  mills 
upon  each  dollar's  worth  of  taxable  property  in  addition  to  all 
other  taxes,  to  be  applied  as  follows,  to  wit:  the  fund  so  created 
shall  be  kept  separate,  and  shall,  annually,  on  the  first  day  of 
January,  be  apportioned  and  paid  over  pro  rata,  upon  all  such 
State  indebtedness,  other  than  the  canal  and  school  indebted- 
ness, as  may  for  that  purpose  be  presented  by  the  holders  of 
the  same,  to  be  entered  as  credits  upon,  and  to  that  intent,  in 
extinguishment  of  the  principal  of  said  indebtedness.  (Scates' 
Comp.  75.) 

What  are  the  provisions  of  this  act,  and    has  it  placed  this 
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fund  beyond  the  reach  of  the  holders  of  such  State  indebted- 
ness 1 

The  act  is  accompanied  by  a  preamble,  reciting,  substan- 
tially, the  facts  set  forth  in  the  auditor's  return;  and  further 
recites,  that  the  convention  that  framed  the  constitution,  de- 
clared that  the  fifteenth  article  contemplates  a  consent  on  the 
part  of  the  bondholders  to  receive  the  funds  when  collected, 
as  indispensable  to  its  assessment  and  collection.  The  first 
section  provides  for  the  assessment  and  collection  of  a  tax  of 
one-half  of  one  mill  upon  each  dollar's  worth  of  taxable  prop- 
erty for  the  year  1861,  and  also  for  the  year  1862;  and  the 
assessment  and  collection  of  all  other  State  taxes,  except  the 
school  tax,  for  those  years  is  suspended. 

The  second  section  provides  that  all  funds  now  in  the  State 
treasury,  belonging  to  the  State,  except  the  interest  fund  and 
the  school  fund,  and  the  Central  Railroad  fund,  shall  be  loaned 
and  transferred  by  the  State  treasurer  upon  the  auditor's 
warrant,  to  be  drawn  for  that  purpose,  to  the  revenue  fund; 
and  all  funds  hereafter  received  into  the  State  treasury  and 
belonging  to  the  State,  except  the  said  interest  fund,  and 
the  said  school  fund,  and  said  Central  Railroad  fund,  shall  be 
paid  into  said  revenue  fund;  and  said  funds  shall  be  subject 
to  be  drawn  therefrom  upon  auditor's  warrant's,  issued  for 
the  payment  of  appropriations  made  by  law.  (Session  Laws, 
208.) 

This  is  the  section  of  the  act  which  the  relators  insist  is  in 
contravention  of  the  fifteenth  article  of  the  constitution. 

We  always  approach  questions  of  this  nature  with  reluc- 
tance, and  with  great  diffidence,  for  the  legislature  is  a 
co-ordinate  department  of  the  government,  whose  exclusive 
province  it  is  to  make  laws.  But  the  constitution  is  supreme 
over  all  the  departments  of  the  government,  and  it  is  for  the 
judiciary  so  to  declare,  and  to  bring  all  enactments  of  the 
legislature  to  that  standard — to  test  them  by  its  provisions, 
when  a  question  is  made  touching  their  validity,  always  re- 
membering, that  only  in  a  clear  and  palpable  case,  will  the 
court  pronounce  against  the  validity  of  an  enactment.     If  it 
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be  doubtful,  the  doubt  is  usually  solved,   and  should   be,  in 
favor  of  the  legislative  power. 

This  seems  to  be  a   palpable  ease.     The  fifteentn  article  of 
the  eonstitution  is  plain  and  explicit,  not  a  doubtful  or  am- 
biguous expression  in  it,  and  it  is  peremptory  to  the  legisla- 
ture.    It  contains,  in  no    part  of  it,  nor  by  reference  to  any 
other  article  or  clause  of  the  constitution,  the   slightest  sug- 
gestion or  intimation  that  the  consent  of  the  holders  of  State 
indebtedness,  to  call  for  and  receive  the  funds  when  collected, 
was  indispensable,  or  any  other  condition,  to  the  assessment 
and  collection  of  this  tax,  and  to  the  creation   of  this  fund. 
This  just  provision  had  its  origin  in  no  such  suggestion.     It 
was  the  promptings  of  a  people  awake   to  the  honor  of  their 
State,  to  preserve  that  honor   unsullied,  by  yielding  up,  as  a 
voluntary  offering,  a  portion  of  their  hard-earned  means.     To 
save  the  credit  of  the   State,  to  escape  the   gulf  repudiation, 
was  the  dominant  consideration.     Never,  perhaps,  in  the  his- 
tory of  any   State,  has   a  grander    spectacle   been   presented, 
than  the  action  of  our  people,  when   in   the  darkest  period  of 
our  infant  history,  public  and   private  embarrassment  being 
almost  universal,  in  their  voluntary  uprising  to  subject  them- 
selves to  a  heavy  tax,  and  shackle  themselves  for  an  indefinite 
period.     And  for  what?  Not  for  a  consideration  thereafter  to 
be  received  by  them  and  their  children,  nor  for  future  benefits 
in  the  shape  of  splendid  and  useful  public  works,  from  which 
they  might  derive  a  pecuniary  advantage,  but  solely  to  estab- 
lish  the   credit  and   honor  of  the  State,  to  preserve  its  good 
name  throughout  all  future  time.     This,  and  this  only,  we  con- 
ceive, was  the  incentive  to  this  provision  in  the  organic  law, 
and   an   incentive   more  noble   could    not    actuate  a   people. 
By  force  of  this   popular  action,  State  credit  awoke  from  its 
death-like  torpor,  and  a  new  life  was  infused,  as  by  magic,  into 
all   the  veins  and  arteries   of   the  body   politic.     In  all   the 
money   markets   of    the  world   our  evidences   of  debt    were 
eagerly  sought  by  capital,  and   were  universally   regarded  as 
one  of  the  most  secure  and  valuable  investments.     So  greatly 
did  our  credit  appreciate,  by   this  act  of  justice  exhibited  by 
the  people  in  voting  this  article,  that  the  holders  of  our  bonds 
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had  no  motive  to  present  them  for  apportioned  payments  on 
them.  They  were  content  with  this  solemn  public  pledge 
ingrafted  upon  the  organic  law,  thus  placing  their  rights,  as 
they  supposed,  beyond  the  reach  of  temporary  excitement 
and  popular  clamor.  All  apprehensions  vanished,  and  the 
wonted  timidity  of  capital  at  once  gave  place  to  deep-seated 
confidence.  This  solemn  guarantee,  was  all  they  could  de- 
mand, or  had  a  right  to  expect,  and  the  people  gave  it 
cheerfully. 

What  then  must  have  been  the  sentiment,  on  the  enact- 
ment of  the  law  of  February  8,  1861?  For  what  does  it  pro- 
vide? For  nothing  less  than  the  utter  perversion  of  this  fund, 
to  purposes  never  contemplated  by  the  people  who  established 
it,  in  disregard  of  their  wishes,  and  in  violation  of  the  rights 
of  its  beneficiaries. 

However  honest  may  have  been  the  motives  of  the  legisla- 
ture— and  we  do  not  question  them — however  praiseworthy 
may  be  the  desire  to  relieve  the  people  from  a  heavy,  and  ap- 
parently, an  unnecessary  tax,  and  however  obligatory  it  may 
be  so  to  legislate,  the  injunction  of  the  constitution  should  be 
a  consideration  above  them  all.  No  pretexts,  whatever,  can 
be  an  apology  for  unconstitutional  enactments,  and  they  sel- 
dom find  favor  even  with  those  they  are  designed  to  conciliate. 
Private  distress,  great  financial  embarassments,  even  a  public 
calamity,  are  held,  by  a  just  people,  as  airy  nothings,  when 
weighed  against  the  high  behests  of  the  constitution. 

When  the  act  of  1861  became  a  law,  a  cloud  came  over  the 
fair  fame  of  our  State,  sullying  its  former  brightness,  and  ex- 
citing fearful  apprehensions.  The  argument  to  justify  it  was 
not  then  deemed  sound,  and  to  the  most  moderate  capacities 
a  departure  from  the  constitution  was  more  than  intimated. 
The  same  argument  is  pressed  now,  with  all  the  earnestness 
and  skill  of  distinguished  counsel. 

And  what  is  the  argument?  That  the  State  was  under  no 
obligations  to  her  creditors  to  provide  this  guarantee — that  it 
was  inserted  in  the  constitution  for  the  benefit  of  the  people, 
and  the  benefit  alone  should  be  regarded  when  it  is  sought  to 
be  enforced.     It  is  urged,  instead  of  benefiting  the  people,  it  is 
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oppressive  upon  them,  by  compelling  them  to  pay  annually, 
in  gold  or  silver,  many  hundred  thousand  dollars,  to  remain 
idle,  and  unproductive  in  the  treasury,  those  for  whose  use  it 
was  collected  not  wishing  to  receive  it — that  the  true  mean- 
ing of  the  article  is,  that  this  fund  shall  be  kept  separate,  until 
the  first  day  of  January  of  each  year,  and  if  not  then  called 
for,  it  should  be  deemed  surplus,  and  pass  into  the  general 
fund,  from  and  after  that  day. 

We  cannot  perceive  in  the  article  itself,  one  word  or  phrase 
encouraging  this  view,  nor  is  there  any  fact,  in  the  history  of 
its  adoption,  that  can  be  appealed  to  in  its  support.  The 
credit  of  the  State,  at  the  time  this  article  was  incorporated 
into  the  constitution,  was  at  the  lowest  ebb,  and  a  gigantic 
debt  filled  its  people  with  dismay.  Their  instinctive  sense  of 
justice  warned  them  that  the  debt  must  be  paid,  and  our  droop- 
ing credit  resuscitated,  and  their  good  sense  informed  them 
that  the  only  mode  by  which  these  could  be  successfully 
accomplished,  was  by  the  contribution  of  a  portion  of  the  earn- 
ings of  their  labor.  They  felt  that  they  were  under  honorary 
obligations,  which,  with  a  high-minded  and  just  people,  are  more 
imperious  than  those  merely  legal,  to  provide  in  the  most  ample 
manner,  for  its  eventual  payment.  The  debt  was  evidenced 
by  writings  bearing  the  impress  of  the  great  seal  of  State, 
the  token  alike  of  our  right  to  create  the  debt,  and  of  an  ability 
to  exercise  the  taxing  power  to  raise  means  to  pay  it,  both  at- 
tributes of  a  sovereign  State,  and  both  by  the  great  seal  pro- 
claimed. To  tax  themselves,  or  seek  dishonorable  shelter  in 
repudiation,  was  the  proposition,  and  though  demagogues  ad- 
vised the  latter,  a  proud  people  cheerfully  adopted  the  former. 
They  pledged  their  faith  and  honor,  "  come  what  may,"  a 
fund  should  be  raised  from  their  labor,  and  set  apart,  and  con- 
secrated to  this  just  purpose,  to  remain  inviolate,  until  not  a 
vestige  of  the  debt  remained.  They  knew  and  felt  the  credit 
of  the  State  was  in  their  keeping,  and  the  path  of  duty  too 
plain  to  be  mistaken.  They  knew,  too,  that  its  preservation 
would  be  to  them,  individually,  of  more  substantial  and  en- 
during benefit  than  untold  millions  in  coined  gold,  for  public 
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dishonor  does  not  fail  to  leave  a  stain  upon  the  individual 
citizen. 

The  people  had  a  double  object  in  this  article:  to  provide 
certain  means  to  pay  an  honest  debt,  and  thus  benefit  the 
holders  of  our  indebtedness,  and  to  exalt  the  character  of  the 
State,  and  thus  benefit  themselves  who  are  its  component 
parts.  Their  collected  will  is  embodied  in  this  article,  and 
they  are  here,  now,  complaining  of  this  act  of  1361,  as  violative 
of  that  will.  They  are,  in  form  and  substance,  the  party 
plaintiff  in  this  action,  and  they  invoke  us  to  preserve,  un- 
sullied, their  plighted  faith,  and  to  carry  out,  in  their  true 
spirit,  their  stern  commands. 

It  is  in  vain  to  urge,  in  support  of  the  views  of  the  counsel 
for  the  auditor,  that  the  legislature  had,  theretofore,  as  early  as 
185T,  treated  this  fund,  remaining  uncalled  for,  as  a  surplus. 
The  act  of  Feb.  19,  185T,  directed  the  uncalled  for  portion  of 
this  fund  to  be  invested  in  the  purchase  of  State  indebtedness. 
This  was  applying  the  fund  to  a  purpose,  germane  to  the  object 
of  the  article  in  question,  and  though  not  in  the  mode  pre- 
scribed by  it,  may  relieve  this  act  from  the  charge  of  uncon- 
stitutionality, yet  none  will  deny  it  is  not  in  strict  conformity 
with  the  requirements  of  the  constitution.  But  we  are  not 
called  upon  to  pronounce  upon  that  act,  or  upon  others  of  a 
kindred  character.  This  act  of  1861  bears  upon  its  face  its 
illegal  purpose.  It  stands  isolated,  and,  in  our  judgment,  self- 
condemned. 

"What,  then,  was  the  duty  of  the  auditor  under  article  fif- 
teen of  the  constitution?  He  is  a  member  of  the  executive 
department  of  the  government,  and  alike  controlled  by  the 
constitution.  It  is  to  him,  as  to  all  of  us,  the  supreme  law — 
there  is  none  higher  or  paramount  to  it,  and  he  must,  as 
ethers,  in  all  cases,  govern  his  action  by  it,  having  taken  an 
oath  so  to  do.  The  case  of  The  People  v.  The  Auditor,  12 
111.  307,  defines  his  duties  in  such  a  case  as  this.  The  court 
there  say,  they  are  plain  and  manifest.  The  fifteenth  article 
is  plain  and  explicit  in  its  terms.  It  is  capable  of  but  one 
construction — it  is  complete  in  itself,  and  can  be  executed 
without  the  aid  of  legislation.     And  the  court  further  say, 
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that  the  act  of  February  12,  1849,  which  directed  that  a  por- 
tion of  this  fund  should  be  paid  to  the  governor  of  the  State, 
the  holder  of  the  surplus  revenue  deposited  with  the  State 
by  act  of  Congress,  that  so  much  of  the  act  as  made  this 
disposition  of  it,  was  a  clear  and  palpable  violation  of  the 
constitution,  and  they  further  say,  the  legislature  might, 
with  equal  propriety,  direct  the  whole  of  this  tax  to  be 
annually  added  to  the  school  fund,  or  distribued  among  the 
several  counties  in  the  State.     Id.  316. 

But  it  is  urged  by  the  counsel  for  the  defense,  since  the 
fund  no  longer  exists,  a  mandamus  will  be  ineffectual;  that 
the  return  of  the  auditor  shows  there  is  no  existing  fund 
which  can  be  reached  by  this  process ;  that  when  the  desired 
end  cannot  be  accomplished,  none  of  the  machinery  should 
be  set  in  motion. 

The  case  of  Pike  County  v.  The  People,  etc.,  11  111.  202, 
settles  this  point.  There  a  specific  sum  had  been  granted  by 
the  legislature,  to  Pike  county,  to  be  held  in  trust  for  certain 
purposes.  The  county  diverted  this  fund  from  the  purpose 
and  mixed  it  with  the  general  funds  of  the  county.  A  per- 
emptory mandamus  was  awarded  to  compel  such  fund  to  be 
paid  over  to  the  beneficiary,  and  directed  an  order  should  be 
drawn  upon  the  general  funds  of  the  county  then  in  the 
treasury.  We  can  perceive  no  difference,  in  principal,  be- 
tween that  case  and  this.  The  power  of  the  court  to  award 
the  writ,  was  fully  sustained  by  the  able  arguments  of  the 
relator's  counsel  in  that  case,  who  is  one  of  the  counsel  for 
defendant  in  this  case,  and  makes  this  point.  He  there  con- 
tended for  the  writ,  and  asserted,  that  mandamus  was  the  oidy 
remedy. 

But  it  is  further  asked  by  the  counsel  for  the  defendant, 
must  the  State,  year  after  year,  assess  and  collect  this  tax, 
from  which  nothing  is  withdrawn,  and  a  large  mass  of  una- 
vailable means  be  collected  in  the  treasury? 

We  answer,  most  emphatically,  such  is  the  bounden  duty 
of  the  State  authorities — a  high  constitutional  obligation  is 
imposed  for  such   purpose,   from   which   there   is   no   other 
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exemption,  than  a  repeal  of  the   article  itself,  by  the    same 
power  that  inserted  it  in  the  constitution. 

That  article  is  the  foundation  stone  of  the  State  credit.  It 
is  on  that  rock,  it  has  been  built  up  to  such  magnificent 
dimensions,  and  if  removed,  it  must  totter  to  its  fall,  and  be, 
once  more,  a  ruin.  When  any  authority  attempts  to  suspend 
any  portion  of  the  organic  law,  without  a  provision  for  such 
purpose  in  the  law  itself,  that  moment  a  blow  is  struck  at 
the  very  being  of  the  government,  and  its  existence  seriously 
endangered.  Whatever  else  we  may  do,  let  it  not  be  said  of 
the  authorities  of  this  State,  that  they  spurn  constitutional 
obligations,  or,  for  any  purpose,  attempt  to  suspend  the  free, 
uncontrolled  and  unabridged  action  of  that  sacred  instrument. 
Let  it  not  be  said,  however  great  disasters  may  befall  us,  how- 
ever much  we  may  be  impoverished,  how  heavy  the  burden 
imposed  upon  us  may  be,  we  will,  for  relief,  destroy  the  con- 
stitution, or  disregard  its  requirements.  Our  safety,  in  the 
midst  of  perils,  is  in  a  strict  observance  of  the  constitution — 
this  is  the  bulwark  to  shield  us  from  aggressions.  Trifling 
with  it,  treating  it  lightly,  dispensing  with  this  or  that  pro- 
vision of  it,  is  the  sure  precursor  of  the  direst  calamity  which 
can  befall  the  people,  the  end  of  which  cannot  fail  to  be, 
anarchy  and  ruin. 

But,  it  is  argued  by  the  counsel  for  the  auditor,  that  inas- 
much as  the  relators  failed  to  present  these  bonds  when  the 
fund  was  in  the  treasury,  they  have,  virtually,  waived  all  their 
rights  under  the  fifteenth  article,  and  so  the  auditor  insists  in  • 
his  return. 

The  answers  to  this  are  obvious.  It  does  not  appear  in  any 
part  of  the  proceedings,  that  the  relators  held  these  bonds  on 
the  first  day  of  January,  1862,  or  in  any  prior  year.  The  pro- 
visions of  this  article  and  its  benefits  were  designed  to  include 
all  holders,  no  matter  at  what  time  they  may  have  become 
such,  and  they  have  an  undoubted  right  to  insist  upon  the 
fulfillment  of  all  the  pledges  contained  in  the  article,  on  the 
faith  of  which  they  might  have  become  such  holders;  this 
pledge  might  have  been  the  inducement  to  their  purchase. 
Because  the  bonds  were  not  presented  before  the  first  day  of 
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January,  1863,  can  it  be  said,  or  inferred,  they  never  would 
be  presented?  With  equal  justice  might  it  be  claimed,  the 
non-presentation  worked  their  extinguishment.  The  argu- 
ment assumes  that  the  holders  of  bonds  should  present  them 
on  every  "  New  Year's  day."  This  view  would  require  the 
presentation  of  all  the  outstanding  bonds,  when  the  article 
provides  a  pro  rata  apportionment  and  distribution  of  the 
fund,  only  on  such  bonds  as  may  be  presented. 

It  would  not  be  wise  to  say,  that  a  bank  of  issue  should  not 
have  money  on  hand  with  which  to  redeem  its  circulation, 
because  the  confidence  of  community  in  its  notes  was  so  great 
as  to  cause  no  demand  upon  it  for  coim 

The  auditor  has  returned,  there  is  a  sufficient  amount  of 
money  in  the  treasury  to  pay  these  bonds,  but  if  they  are 
ordered  to  be  paid,  there  will  be  no  adequate  provision 
remaining  to  meet  the  ordinary  expenses  of  the  State  gov- 
ernment. 

This  return  was  made  whilst  the  General  Assembly  was  in 
session,  composed  of  high  minded,  and  patriotic,  and  just 
men,  clothed  with  ample  powers  to  provide  for  all  financial 
difficulties.  We  have  no  doubt,  had  they  been  advised  of 
this  demand,  they  would  have  come  up  promptly  to  the  rescue 
of  the  State  credit,  and  as  eagerly,  and  with  the  same  motives, 
as  did  the  delegates  of  the  people,  in  the  constitutional  con- 
vention, by  whom  this  articie  was  inserted  in  the  constitution. 

This  special  fund  is,  in  contemplation  of  law,  still  in  exist- 
ence, and  if  the  officers  of  the  State,  whose  duty  it  was  to 
have  assessed  and  collected  the  annual  tax  to  sustain  it,  have 
not  so  done,  we  may  not  be  able  to  relieve  the  relators,  by 
taking  the  amount  whicli  should  have  been  annually  collected, 
out  of  the  general  fund.  But,  as  is  it  shown  by  the  return  of 
the  auditor,  there  is  money  in  the  treasury,  collected  for  this 
fund,  prior  to  1861,  we  can  compel  its  application  and  distri- 
bution to  the  relators,  but  the  mode  by  which  this  is  to  be 
done,  must  be  by  the  usual  mode  of  a  warrant  on  the 
treasury. 

A  peremptory  mandamus  must  be  awarded  against  the 
auditor,  requiring  him  to  issue  a  warrant  on  the   treasury,  in 
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payment  of  such  of  the   bonds  described  in  the  petition,  as 
may  be  presented  to  him  by  the  relators,  for  such  purpose. 

This  petition,  stripped  of  its  verbiage,  is  but  an  application 
for  an  order,  to  compel  the  auditor  to  issue  such  warrant, 
which  he  has  refused  to  the  relators  on  their  application.  In 
what  description  of  money  the  warrant  shall  be  paid,  when 
presented  at  the  treasury,  is  not  for  this  court  now  to  deter- 
mine; we  can  only  compel  the  auditor  to  issue  a  warrant,  as 
in  other  cases. 

With  the  most  anxious  desire  to  sustain  a  co-ordinate 
department  of  the  government,  in  the  exercise  of  its  legitimate 
powers,  we  are  constrained  to  say,  that  the  act  of  February  8, 
1861,  so  far  as  it  transfers  this  special  fund,  created  by  article 
fifteen  of  the  constitution  of  the  State,  to  the  revenue  fund,  is 
contrary  to  the  true  intent,  spirit  and  meaning  of  that  article, 
and  is  therefore,  to  that  extent,  void. 

Mandamus  awarded. 


Samuel  D.  Havely,  Plaintiff  in  Error,  v.  Francis  H. 
Lowry,  Defendant  in  Error. 

ERROR  TO  PIATT. 

To  render  a  levy  on  personal  property  complete,  the  officer  must  do  some 
act,  which,  if  not  protected  by  his  writ,  would  amount  to  a  trespass.  If  a; 
delivery  bond  is  not  executed,  he  must,  to  affect  the  rights  of  third  per- 
sons, take  the  property  into  his  possession. 

It  is  not  a  sufficient  levy  of  an  execution  on  personal  property,  for  the  officer 
to  indorse  a  levy  with  inventory  of  the  property  on  the  execution,  in  the 
presence  of  the  judgment  debtor,  while  the  property  is  before  them. 

This  was  an  action  of  trover,  commenced  in  the  Piatt  Circuit 
Court,  to  the  September  term,  1861,  against  the  said  plaintiff 
in  error,  and  one  John  Gatewood.  The  declaration  is  in  the 
usual  form,  alleging  that  the  plaintiff  was  "lawfully  possessed 
as  >f  his  own  property,  of  certain  hogs  and  wagons,  goods  and 
chattels,  to  wit,  two  hundred  hogs  and  six  wagons  of  great 
value,  to  wit,  of  the  value  of  seven  hundred  dollars,  and  be- 
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ing  so  possessed,  etc.;  and  a  second  count,  setting  up  property 
in  defendant  in  error  as  sheriff,  etc.  The  defendants  pleaded 
not  guilty.  The  cause  came  on  to  be  heard  at  the  March 
terra,  1802,  upon  the  following  agreed  state  of  facts: 

It  is  agreed  by  the  parties,  that  on  the  24th  day  of  January, 
1S01,  the  sheriff  of  Piatt  county,  who  is  the  plaintiff  in 
this  suit,  received  an  execution  in  favor  of  Scott  Armsworth, 
against  John  Gatewood,  for  $560.60,  and  costs,  from  the  Piatt 
Circuit  Court,  dated  January  24,  1861.  That  on  the  5th  day 
of  March,  1861,  the  plaintiff  levied  the  said  execution  on  one 
hundred  head  of  hogs  and  three  wagons,  as  the  property  of 
John  GateAvood ;  that  the  plaintiff  found  the  said  hogs  and 
wagons  on  the  farm  of  said  Gatewood,  in  his  possession ;  that 
Gatewood  was  present  when  the  levy  was  made,  and  that  he 
afterwards  informed  Havely  of  the  levy;  that  within  two  or 
three  daj^s  after  the  levy  was  made,  Havely  took  and  drove  off 
the  hogs  to  Macon  county,  and  also  took  off  the  wagons ;  that 
the  plaintiff  afterwards  demanded  the  property  of  both  Gate- 
wood  and  Havely,  and  they  refused  to  give  it  up,  but  that 
Havely  converted  it  to  his  use;  that  the  value  of  the  property 
levied  on  and  taken  away  by  Havely,  was  two  hundred  and 
twenty-five  dollars ;  that  half  of  the  hogs  were  born  from 
sows  mortgaged  after  the  execution  of  the  mortgage  herein- 
after mentioned  by  Gatewood  to  Ayers. 

It  is  further  agreed,  that  on  the  15th  day  of  November, 
1859,  John  Gatewood  made  a  chattel  mortgage  to  Stephen  D. 
Ayers,  a  copy  of  which  is  to  go  in  as  evidence  in  this  case,  a 
copy  of  which  is  hereto  attached,  marked  A.,  and  made  a  part 
of  this  bill  of  exceptions;  that  nothing  was  paid  by  Gate- 
wood  on  said  mortgage ;  that  the  property  remained  in  the 
possession  of  Gatewood  after  the  first  note  was  due,  October 
1,  I860,  and  default  made  in  the  payment  of  it,  and  on  until 
the  28th  day  of  February,  1861 ;  that  all  the  property  on 
the  farm  of  John  Gatewood  having  been  duly  advertised 
under  said  mortgage,  was  sold  on  the  28th  day  of  February, 
1861,  including  the  hogs  and  wagons  levied  on  by  the  plaintiff, 
and  under  said  mortgage  that  Samuel  Havely,  the  defendant, 
purchased  the  said  hogs  and  wagons  at  said  mortgage  sale,  and 
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left  the  same  on  the  farm  of  John  Gatewood  where  it  had  all 
the  time  been,  and  made  an  agreement  with  one  James  Thorn 
to  keep  said  property  until  called  for  by  him  (Havely);  said 
Thorn  was  then  living  with  said  Gatewood,  and  had  been 
there  all  winter.  That  he  was  talking  of  renting  Gatewood's 
farm,  but  writings  had  not  been  drawn  or  signed  by  the  parties 
for  that  purpose ;  that  Havely  admitted  that  he  knew  that  the 
said  property  had  been  levied  on  by  plaintiff  before  the  same 
was  taken  by  him  (Havely)  away  from  Gatewood.  This  ad- 
mission was  made  to  the  plaintiff  by  Havely. 

It  is  farther  agreed,  that  the  plaintiff  went  on  the  farm  of 
John  Gatewood  late  in  the  afternoon  of  the  5th  of  March, 
1861 ;  that  said  hogs  and  wagons  were  then  in  the  lots  of  said 
Gatewood,  and  the  plaintiff  indorsed  the  levy  on  the  execu- 
tion with  an  inventory  of  the  property;  that  no  delivery  bond 
was  taken  that  night;  that  Gatewood  agreed  that  the  prop- 
erty might  remain  in  the  said  lots  over  night,  and  that  no 
harm  should  come  to  it;  that  the  roads  were  very  bad  and 
the  river  high  at  the  time — which  was  all  that  was  done  to 
constitute  the  levy  referred  to;  that  the  property  was  taken 
by  Havely  within  two  or  three  days  after  levy  was  made,  and 
before  plaintiff  returned  to  Gatewood's;  that  Gatewood  in- 
formed Havely  that  the  said  hogs  and  wagons  had  been  levied 
on,  and  was  present  when  Havely  took  them  away;  which 
was  all  the  evidence  in  the  case. 

The  chattel  mortgage  was  substantially  as  follows: 
Chattel  mortgage  executed  by  John  Gatewood  to  S.  D. 
Ayers,  November  15,  1859.  Consideration,  $4,000,  Con- 
veys eleven  head  of  horses,  two  of  them  stallions,  twelve  cows, 
fifteen  head  of  young  cattle,  one  hundred  head  of  hogs, 
"  together  with  all  the  increase  that  may  arise  or  be  produced 
from  or  by  the  said  horses,  mares,  cattle  and  hogs,  as  well  as 
all  of  the  horses,  cattle  and  hogs  that  I  (Gatewood)  may  pur- 
chase and  bring  on  my  farm  on  which  I  reside;  also  I  desire 
and  include  all  of  wheat,  oats  and  corn  that  I  may  raise  on 
the  farm  now  occupied  by  me  in  the  years  1860  and  1861. 
The  said  Ayers  agreeing  that  the  aforesaid  stock  may  be  kept 
out  of  the  grain  thus  raised  in  the  years  aforesaid.     One  four- 
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horse  wagon,  three  two-horse  wagons,  one  buggy,  one  Manny 
reaper,  six  double  plows,  four  single  plows,  and  the  corn  now 
on  my  place." 

Condition  of  mortgage:  That  Gatewood  pay  $2,000  Octo- 
ber 1,  1860,  $1,000  April  1,  1861,  and  $1,000  October  1, 
1861.  And  further,  that  Gatewood  is  to  retain  possession  of 
the  property  until  default  in  payment,  and  upon  default  or 
other  stipulation  violated,  to  deliver  up  the  property  to  Ayers. 

"  And  provided  also,  that  if  default  in  payment  as  afore- 
said shall  be  made  in  either  of  said  notes  at  maturity,  or  if  any 
part  of  said  property  shall  be  in  danger  of  being  levied  upon 
by  executions,  or  be  in  danger  of  being  removed  by  the  said 
party  of  the  first  part,  or  by  any  other  person,  in  that  event 
each  note  shall  be  considered  due.  That  then  the  said 
Stephen  D.  Ayers,  or  his  attorney,  agent  or  assigns,  heirs,  ex- 
ecutors or  administrators,  shall  take  possession  of  such  goods 
and  chattels,  and  sell  the  same  at  public  sale  to  the  highest 
bidder  for  cash  in  hand,  after  giving  at  least  ten  days'  notice," 
etc.,  to  make  the  debt  and  cost,  etc. 

The  court  gave  judgment  for  the  plaintiff  for  $225,  and  the 
defendant  brings  the  case  to  this  court  by  writ  of  error. 

Tupper  &  Kelson,  for  Plaintiff  in  Error. 

The  court  below  erred  in  rendering  judgment  against  the 
plaintiff  in  error,  and  in  favor  of  defendant  in  error. 

1.  The  plaintiff  in  error  derived  a  good  title  to  the  prop- 
erty in  question  from  the  sale  under  the  chattel  mortgage. 
11  111.  618;  24  111.  645—647;  26  111.  368. 

2,  The  defendant  in  error,  as  sheriff,  never  acquired  any 
interest  in  the  property  on  account  of  the  insufficiency  of  his 
levy.  He  never  had  the  property  in  possession,  or  under  his 
control.     25  111.  346. 

"W.  E.  Lodge,  for  Defendant  in  Error. 

Property  acquired  after  the  execution  of  a  chattel  mortgage, 
is  not  held  by  it.     limit  v.  Bullock,  23  111.  320. 

The  mortgage  from  Gatewood  to  Ayres,  under  which  plain- 
29— 30th  III. 
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tiff  claims  title,  became  absolute  on  the  first  day  of  October, 
1860.  No  attempt  was  made  to  reduce  the  property  to 
possession  for  several  months.  The  execution  lien  attached 
before  any  such  attempt  was  made;  hence  the  mortgage 
became  fraudulent  as  to  creditors,  and  a  sale  under  it  did  not 
affect  the  lien  of  the  execution.     Cass  v.  Perkins,  23  111.  382. 

The  levy  in  this  case  was  sufficient.  The  fact  that  Lowry 
left  the  property  with  Gatewood  for  a  short  time  does  not  affect 
his  right  to  recover.  Williams  v.  Hemdon,  12  E.  Monroe, 
484;  1  Spencer,  56. 

If  goods  are  present,  within  the  officer's  control,  and  he 
makes  known  his  intention  to  levy,  and  takes  an  inventory,  it 
is  sufficient.     Trotter,  etc.  v.  Henry,  16  Johns,  288. 

If  the  officer  go  on  the  premises  and  assert  his  right  to  the 
property,  by  virtue  of  the  execution,  he  will  be  liable  as  a 
trespasser  without  the  protection  of  the  writ.  Westervelt  v. 
Pinchney,  14  Wend  1 23. 

He  need  not  take  actual  possession,  or  remove  the  property. 
Ilartwell  et  al.  v.  Bissell,  IT  Johns.  128. 

A  return  of  a  ]evj  will  subject  the  officer  to  an  action  ot 
trespass;  actual  touching  or  removal  is  not  essential.  1  Bil- 
liard on  Torts,  89;  Neff  v.  Thompson  <&  Ide,  8  Barb.  513. 

Walker,  J.  As  we  view  this  case,  it  is  deemed  unnecessary 
to  examine  whether  the  mortgage  showed  on  its  face  that  it 
was  fraudulent,  as  to  third  persons.  It  is  only  necessary  to 
determine  whether  there  was  a  legal  levy  on  the  property  in 
controversy,  by  the  sheriff.  If  the  levy  was  insufficient,  there 
can  be  no  pretense  that  the  sheriff  has  a  right  to  maintain 
this  action,  as  he  relies  on  no  other  title  to  the  property. 

To  render  a  levy  on  personal  property  complete,  the  officer 
must  perform  some  act,  which  not  only  indicates  an  intention 
to  seize  the  property,  but  he  must  reduce  it  to  possession,  or 
at  least,  bring  it  within  his  immediate  control.  He  must  do 
some  act,  which  if  not  protected  by  his  writ,  would  render 
him  a  trespasser.  If  a  delivery  bond  is  not  executed,  he 
must,  to  affect  the  rights  of  third  persons,  take  the  property 
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into  his  possession,  so  as  to  notify  the  world  that  the  levy  has 
been  made.     Minor  v.  Uerriford,  25  111.  344. 

Testing  this  case  by  this  rule,  there  was  not  a  sufficient  levy 
on  the  property  in  controversy.  The  defendant  in  error  did 
not  reduce  the  property  to  possession,  or  exercise  any  control 
over  it.  Tie  only  saw  it  in  the  enclosure  of  the  defendant  in 
execution,  and  did  not  remove  it,  but  simp  y  left  it  where  it 
was  found.  The  only  act  he  did,  and  which  is  claimed  to  be 
a  levy,  was  to  write  the  inventory  on  the  execution,  and  then  no- 
tify the  defendant  in  execution  of  the  fact.  He  made  no  change 
of  its  possession,  by  placing  a  custodian  over  it,  or  removing 
it  from  the  premises.  It  was  at  most  a  mere  pen  and  ink  levy, 
and  was  wholly  insufficient  to  affect  the  rights  of  third  per- 
sons. He  might  as  well  have  made  the  indorsement  at  home, 
and  sent  word  to  the  defendant  informing  him  of  what  he  had 
done.     It  would  have  been  no  less  binding. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Great  Western  Railroad  Company,  Plaintiffs  in 
Error,  v.  Samuel  Morthland,  Defendant  in  Error. 

ERROR  TO  MACON. 

Where  the  evidence  shows  that  a  horse  got  upon  a  railroad  track  within  the 
corporate  limits  of  a  city,  and  was  driven  by  the  train  and  finally  killed,  at 
or  beyond  the  city  limits,  and  there  was  no  evidence  of  negligence  on  the 
part  of  the  company :  Held,  that  the  owner  could  not  recover.  The  ques- 
tion whether  the  track  was  fenced  where  the  accident  occurred,  could  not 
affect  the  liability  of  the  company,  because  the  horse  got  upon  the  track 
where  the  company  was  in  no  event  bound  to  keep  up  a  fence. 

The  mere  killing  of  an  animal  by  a  railroad  company,  does  not  render  the 
company  liable,  unless  it  has  been  guilty  of  negligence,  or  the  case 
comes  within  the  statute  of  1855. 

This  was  an  action  of  trespass  on  the  case  brought  by  the 
defendant  in  error,  Morthland,  to  the  November  term,  1861, 
of  the  Macon  Circuit  Court. 
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The  declaration  contains  two  counts.  In  the  first,  it  is 
alleged,  that  on  the  16th  day  of  October,  I860,  the  defendant 
had  possession  and  control  of  the  "  Great  Western  Railroad,'* 
and  had  the  right  to  use  and  operate  the  same,  and  run  engines 
and  trains,  etc.,  thereon,  and  that  he  did  so  use  the  same;  that 
the  said  road  had  been  open  for  use  more  than  six  months 
prior  to  the  committing  of  the  grievances,  etc.;  that  it  was 
the  duty  of  defendant  to  erect,  and  keep  in  good  repair  on 
each  side  of  said  road,  fences,  sufficient  to  prevent  hor.Ai: 
cattle,  sheep,  and  hogs  from  getting  on  said  railroad,  except  at 
the  crossing  of  public  roads,  and  within  the  limits  of  towns, 
cities  and  villages,  with  opening  gates  or  bars  at  farm  cross- 
ings, etc.,  and  to  construct  and  maintain,  at  public  road- 
crossings,  suitable  and  sufficient  cattle-guards,  etc.,  and  to 
erect  and  maintain  such  fences  on  all  unenclosed  lands  within 
five  miles  of  any  settlement,  etc.,  and  except  what  owners  of 
lands  Lad  fenced,  or  agreed  with  said  company  to  fence,  etc.; 
that,  nevertheless,  defendant  failed  to  perform  these  various 
duties,  by  means  whereof  the  horse  of  the  plaintiff,  of  the 
value  of  $150,  strayed  and  got  on  to  said  railroad  on  the  day 
and  year  aforesaid,  and  on  divers  other  day  since,  and  that 
the  defendant,  by  its  servants,  so  carelessly,  negligently,  and 
improperly  run,  conducted,  and  directed  the  engines  and 
trains  of  defendant,  that  by  means  thereof  and  through  such 
carelessness,  neglect  and  improper  conduct  of  said  servants 
run  the  engine  upon  the  horse  of  plaintiff,  by  and  through  the 
neglect  of  defendant- to  erect  and  keep  in  repair,  etc.,  and  did 
thereby  kill  the  said  horse  for  the  want  of  good  fences  without 
the  limits  of  cities,  towns  and  villages,  and  within  five  miles 


'3 

of 
cattle-guards,  etc. 

The  second  count  alleges  that  the  horse  was  killed  by  means 
of  the  gross  willfulness,  carelessnes  and  neglect  of  the  ser- 
vants of  defendant  in  running  the  engines  and  trains. 

Plea,  Xot  guilty. 

Trial.  Verdict  for  plaintiff;  motion  for  a  new  trial  over- 
ruled, and  judgment  for  plaintiff,  and  exception  by  defendant. 

The  evidence  for  the  plaintiff  below  was  as  follows: 
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Henry  Waggoner,  witness  for  plaintiff,  went  with  him 
about  one-fourth  of  a  mile  east  of  the  depot,  at  Decatur, 
where  plaintiff's  horse  was  said  to  have  been  killed;  saw  signs 
— hair,  blood  and  part  of  a  saddle  girth  on  road  ties;  this 
was  more  than  one  hundred  yards  from  any  public  road ;  horse 
worth  $135;  thinks  horse  was  in  cattle -guard  when  struck  by 
train;  saw  fresh  horse  manure  and  horse  tracks  in  cattle- 
guard;  the  guard  reaches  across  the  track,  is  some  five  or  six 
feet  wide,  and  eighteen  or  twenty  inches  deep ;  was  covered 
with  slats  on  one  side  and  open  on  the  other;  there  is  a  line  of 
fence  running  nearly  north  and  south  across  the  road  at  this 
point,  but  it  does  not  pass  directly  across.  Some  eight  or  ten 
feet  from  the  road  the  fence  on  both  sides  bends  east  for  a 
couple  of  pannels  and  joins  cattle-guard  in  shape  of  a  funnel, 
the  guard  being  a  few  feet  east  of  the  general  direction  of  the 
fence.  This  is  outside  of  the  city  limits.  The  horse  seemed 
to  have  been  thrown  from  the  track  fifty  or  sixty  feet  east  of 
guard;  signs  of  hair  and  blood  from  the  guard  to  that  point; 
there  were  indications  that  the  horse  was  going  east.  Accord- 
ing to  recorded  plats  the  city  limits  are  one-fourth  of  a  mile 
east  of  the  depot.  Peddecord  &  Burrow's  addition  is  part  of 
the  southeast  one-fourth  of  southeast  one-fourth  of  11,  16,  2, 
and  lies  north  of  the  road,  and  extends  east  to  the  fence  at  the 
cattle-guard. 

Wesley  Lehn.  Eode  horse  to  country  the  Tuesday  evening 
before  he  was  killed;  horse  broke  loose  and  got  away  from 
defendant;  next  saw  him  where  he  was  buried  near  the  rail- 
road, where  he  had  been  dragged  thirty  or  forty  feet  south 
from  the  road  to  a  point  about  thirty  feet  east  of  the  fence; 
open  prairie  from  depot  to  where  horse  was  killed;  going  east, 
might  be  seen  three  or  four  hundred  yards — coming  west, 
might  have  been  seen  six  hundred  yards.  The  road  had  been 
open  for  use  four  or  five  years. 

Joseph  Kaufman.  Horse  worth  $150;  describes  appear- 
ances where  horse  was  killed  as  does  witness  Waggoner; 
thinks  he  was  struck  in  or  near  cattle-guard;  seemed  to  have 
been  struck  in  the  hip  from  behind,  and  the  cow-catcher  had 
inflicted  severe  injury  inside  under  the  shoulder. 
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Jo.  Drain.     Horse  worth  §135. 

John  Slaughter.  Saw  horse  next  morning  after  he  was 
struck  by  the  train ;  hind  leg  broken,  and  bad  cut  under  the 
shoulder;  killed  horse  at  request  of  Stewart,  roadmaster,  who 
told  hands  not  to  bury  him  till  next  day;  thinks  the  injury 
was  effected  by  the  train  going  east  at  1  o'clock  a.  m.  ;  com- 
pany have  no  fence  in  the  vicinity;  settlement  within  five 
miles  east;  the  road  curves  before  reaching  the  guard;  there 
are  about  two  hundred  feet  of  straight  track  after  passing  the 
curve  immediately  west  of  the  guard;  road  been  in  use  of 
Great  Western  Railroad  Company,  who  have  run  daily  trains 
upon  the  road,  and  were  doing  so  about  the  16th  of  October 
last. 

Evidence  for  defendant; 

Abdiel  T.  Hisley.  Is  county  surveyor  of  Macon  county; 
know  the  cattle.guard  spoken  of  to  be  half  a  mile  east  of  the 
depot,  on  or  about  the  line  between  Sections  11  and  12,  Town- 
ship 16,  Range  2  east,  which  line  he  knows  to  be  the  eastern 
limit  of  the  city  of  Decatur,  where  the  railroad  passes  out; 
never  was  over  the  line  where  the  road  crosses  it,  and  cannot 
positively  say  that  the  guard  is  on  the  line,  but  is  of  that  im- 
pression ;  knows  that  there  is  an  established  corner  three-fourths 
of  a  mile  north ;  at  this  corner  the  fence  spoken  of  is  on  the 
line;  knows  another  established  corner  one-fourth  of  a  mile 
south ;  the  line  of  the  fence  at  this  corner  is  something  west  of 
the  corner,  so  that  the  general  direction  of  the  fence  from  the 
south  end  is  a  little  east  of  north,  and  the  cattle-guard  would 
be  a  few  feet  west  of  the  guard,  but  where  the  fence  on  each 
side  approaches  to  within  eight  or  ten  feet  of  the  track,  then 
it  bends  eastward  and  towards  the  cattle-guard;  the  cattle- 
guard  is  evidently  very  close  to  the  section  line ;  cannot  state 
that  the  guard,  or  any  part  of  it,  is  upon  the  line  or  within 
the  corporate  limits. 

George  Stewart.  Cattle-guard  seven  feet  wide,  two  feet  or 
twenty- six  inches  deep;  is  covered  with  slats  or  rails  nailed 
on  to  stringers ;  is  constructed  in  the  usual  manner 

This  was  all  the  evidence.  , 
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Instructions  for  plaintiff: 

The  court  instructs  the  jury,  on  behalf  of  the  plaintiff,  that 
if  they  believe,  from  the  evidence,  that  the  defendant,  by 
itself  or  servants,  for  want  of  proper  cattle-guards  in  a  place 
where  the  defendant  was  bound  to  fence  on  each  side  of  said 
railroad,  or  in  a  place  where  the  defendant  was  bound  to  fence 
said  road,  or  to  erect  or  make  cattle-guards — that  for  want  of 
such  fences  or  cattle-guards,  the  plaintiff's  horse  mentioned  in 
the  plaintiff's  declaration,  was  injured  or  killed  by  getting  on- 
to said  railroad  for  want  of  fences  or  cattle-guards,  then  the 
defendant  is  liable  for  the  injury  done. 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  defendant,  by  itself  or  agents,  willfully  or 
negligently  injured  the  plaintiff's  horse,  then  the  plaintiff  is 
entitled  to  recover. 

Defendant's  instructions: 

That  if  the  jury  believe,  from  the  evidence,  that  the  horse 
of  the  plaintiff  got  upon  the  railroad  track,  within  the  city 
limits  of  the  city  of  Decatur,  and  was  there  injured  or  killed 
by  the  locomotive  of  the  defendant,  and  that  the  proof  does 
not  show  that  the  injury  or  killing  was  negligently  or  willfully 
done,  then  they  should  find  for  the  defendant. 

It  is  not  the  duty  of  a  railroad  company  to  fence  its  railroad 
within  the  limits  of  any  city,  village  or  town,  or  where  the 
proprietors  of  adjoining  land  have  fenced,  and  if  any  damage 
is  committed  upon  stock  getting  upon  a  railroad  trrck  within 
such  limits,  such  company  is  not  liable,  unless  the  act  was 
negligently  or  willfully  done. 

The  court  further  instructs  the  jury,  that  in  order  to  charge 
a  railroad  company  for  negligence  in  running  its  locomotive 
and  trains  of  cars,  there  must  be  affirmative  evidence  of  acts 
of  negligence,  and  that  the  injury  complained  of  resulted  from 
such  negligence. 

The  court  then  refused  to  give  the  following  instructions 
for  the  defendant: 

The  court  instructs  the  jury,  for  the  defendant,  that  in 
order  for  the  plaintiff  to  recover  in  this  cause,  the  jury 
must  believe,  from  the  evidence,  that  the  horse  in  question 
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was  the  property  of  the  plaintiff,  and  that  the  same  was  in- 
jured by  the  defendant,  by  its  agents  or  servants,  and  that  the 
same  was  negligently  or  willfully  done. 

A  railroad  company  is  not  liable  for  damage  for  stock  escap- 
ing from  the  premises  of  the  owners,  and  getting  upon  the 
track  of  such  road  from  uninclosed  or  unoccupied  lands,  be- 
longing to  other  persons  than  such  owner,  unless  such  damage 
was  negligently  or  willfully  committed. 

It  is  not  the  duty  of  a  railroad  company  to  construct  and 
maintain  cattle-guards,  except  at  the  road-crossings  of  its 
railroad. 

To  which  refusal  defendant  then  excepted. 

Plaintiff  in  error  assigns  the  following  errors: 

The  court  erred  in  granting  the  plaintiff's  instructions 
below. 

In  refusing  instructions  asked  by  defendant  below. 

In  overruling  motion  of  defendant  below  for  a  new  trial. 

In  rendering  judgment  for  the  plaintiff. 

Tupper  &  Nelson,  for  Plaintiffs  in  Error. 

I.  The  instructions  given  by  the  court  to  the  jury  for 
Morthland,  the  plaintiff  below,  were  improperly  given,  be- 
cause inapplicable  to  the  proof  in  the  case,  and  therefore  cal- 
culated to  mislead  the  jury.     Hill  v.  Ward,  2Gilm.  293. 

There  is  no  evidence  in  this  record  to  support  the  hypothe- 
sis upon  which  the  first  instruction  for  plaintiff  below  is 
predicated. 

There  is  no  evidence  going  to  show  any  deficiency  or 
absence  of  fences  or  cattle-guards  at  any  point  where  defend- 
ant below  was  bound  to  erect  and  maintain  them. 

Slaughter  is  the  only  witness  who  speaks  upon  the  subject 
of  the  company's  fences.  His  language  is:  "  The  company 
have  no  fences  in  the  vicinity,  and  there  is  a  settlement  east 
within  five  miles."  This  being  the  whole  evidence  on  this 
subject,  is  insufficient  to  warrant  the  first  instruction  for  plain- 
tiff below. 

The  company  might     "have   no    fences   in  the    vicinity," 
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because  the  vicinity  might  be  fenced  fey  the  land  owners.  It 
might  be  where  it  was  not  necessary,  from  the  nature  of  the 
ground  or  method  of  the  construction  of  the  track,  to  make  a 
fence.  It  might  be,  as  in  this  case  is  shown  by  all  the  proof, 
within  the  limits  of  a  city  incorporated.  Immediately  west 
of  where  the  horse  wTas  killed,  was  within  the  limits  of 
Decatur. 

Within  those  limits,  there  was  a  fence  connected  with  a 
cattle-guard  directly  across  the  direction  of  the  road,  and  the 
proof  is  utterly  silent  as  to  whether  the  road  east  of  the 
cattle-guard,  at  the  city  limits,  was  fenced  or  not. 

A  defect  of  fence  must  be  averred  and  proved  in  order  to  a 
recovery  by  plaintiff  below.  Ohio  and  Mississippi  Railroad 
Company  v.  Brown,  23  111.  95,  9G. 

This  first  instruction  assumes  that  there  is  proof  showing  a 
defect  of  fences  when  there  is  no  such  proof. 

II.  There  is  no  proof  whatever,  that  this  killing  was  either 
negligently  or  willfully  done.  This  court  has  already  decided 
that  proof  of  a  killing  is  not  proof  of  a  negligent  or  willful 
killing.  Chicago  and  Mississippi  Railroad  Company  v. 
I'atchen,  16  111.  198. 

Therefore,  the  second  instruction  for  plaintiff  below  is  un- 
warranted under  the  proof,  calculated  to  mislead,  and  therefore 
improperly  given.     2  Gilm.  293. 

III.  The  proof  is  insufficient  to  warrant  the  verdict.  It  is 
not  drown  that  the  horse  did  not  get  on  to  the  track  at  one  of 
the  excepted  places  enumerated  in  the  statute.  This  must 
appear  both  in  the  allegations  and  proof,  and  a  failure  of  proof 
is  fatal  to  plaintiff  below.     20  111.  390;  23  111.  95,  96. 

On  the  contrary,  the  point  at  which,  and  the  manner  in 
which,  lie  was  struck,  shows  that  he  must  have  got  on  the 
track  within  the  city  limits,  and  received  the  injury  on  the 
guard,  on  the  eastern  limit  of  the  city.  If  so,  proof  of  negli- 
gence or  wullfullness  in  the  act  of  running  on  him  must  be 
shown,  and  this  is  not  done. 

The  last  instruction  asked  by  defendant  below,  and  by  the 
court  refused,  should  have  been  given. 

The  duty  to  construct  fences  and  guards  is  statutory,  and  a 
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railroad  company  can  only  be  held  responsible  for  failure  to 
construct  and  maintain  them  at  those  places  specified  in  the 
act. 

The  limits  of  a  corporate  city,  town  or  village  is  not  one  of 
those  places ;  and  a  defective  cattle-guard  at  the  point  where 
the  road  passed  the  eastern  limit  of  the  city  of  Decatur,  cannot 
be  urged  as  a  ground  of  recovery  for  plaintiff  below,  because 
the  company  was  not  bound  to  have  a  guard  of  any  kind  there. 
23  111.  95;  Act  14th  of  February,  1855,  p.  173,  (Scates,  Treat 
&  BlackwelPs  Stat.  953. 

S.  G.  Malone,  for  Defendant  in  Error. 

The  proof  shows  that  there  was  a  fence  running  north  and 
south  across  the  road  at  the  cattle-guards,  and  that  there  was 
no  fence  at  all  made  by  the  railroad  company.  Great  Western 
E.  E.  Co.  tf/1859  v.  'Helm,  27  111.  198. 

The  court  held,  in  the  case  of  Galena  and  Chicago  Union 
E.  E.  Co.  v.  Crawford,  25  111.  529,  that  when  the  road  has 
not  been  fenced,  etc.,  the  plaintiff  need  only  show  the  want  of 
the  fence,  and  the  damage,  etc. 

Caton,  C.  J.  There  is  a  cattle-guard  across  the  railroad  at 
or  within  a  few  feet  of  the  eastern  limits  of  the  city  of  Deca- 
tur. The  evidence  does  not  show,  nor  is  it  of  the  least 
importance,  whether  the  road  was  fenced  east  of  this  point, 
for  it  had  no  connection  with  the  accident.  The  evidence 
leaves  no  doubt  on  the  mind  that  the  plaintiff's  horse  got 
upon  the  track  where  it  passes  through  the  commons  within 
the  city  limits,  and  when  the  midnight  train  going  east  came 
along,  it  became  frightened  and  ran  before  the  engine  on  the 
track,  until  it  came  to  the  cattle-guard  at  the  city  limits,  when 
it  was  struck  by  the  engine  and  pushed  along  upon  the  track 
fifty  or  sixty  feet,  and  then  was  thrown  from  the  track,  and 
was  so  injured  thereby  as  to  become  valueless.  Upon  these 
simple  facts,  of  which  no  one  who  will  examine  the  evidence 
can  entertain  a  doubt,  the  question  of  liability  depends.  The 
law  which  requires  railroad  companies  to  fence  their  roads  in 
certain  places,  has  nothing  to  do  with  it,  for  the  horse,  beyond 
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all  doubt,  got  upon  the  tract  where  no  fence  was  required, 
and  followed  it  until  he  reached  the  cattle-guard,  at  which 
obstruction  he  was  overtaken  and  injured.  Any  omission  to 
keep  up  fences  or  cattle-guards,  if  any  was  proved,  did  not  tend 
in  the  most  remote  degree  to  produce  the  injury.  The  fault,  or 
the  misfortune,  if  you  please,  was  altogether  on  the  part  of 
the  plaintiff  in  allowing  his  horse  to  be  loose  on  the  common 
in  the  town  where  the  road  was  not  required  to  be  fenced, 
and  whence  he  strayed  upon  the  track  where  he  had  no  right 
to  go,  and  from  this  cause  resulted  the  injury.  The  plaintiff 
must  himself  bear  the  consequences  of  his  own  fault  or  his 
own  misfortune.  There  is  no  proof  of  carelessness  on  the 
part  of  those  in  charge  of  the  train.  Illinois  Central  R.  R. 
Co.  v.  Phelps,  29  111.'  447. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


F.  B.  Roberts,  Plaintiff  in  Error,  v.  Absalom  Ogle, 
Defendant  in  Error, 

ERROR  TO  GREENE. 

The  legislature  has  authority  under  the  constitution  to  confer  on  an  incor- 
porated town,  the  power  to  declare  what  shall  be  nuisances,  and  to  pro- 
vide for  their  abatement. 

Under  this  power,  an  ordinance  declaring  that  swine  running  at  large  are 
nuisances,  and  providing  for  the  abatement  thereof  is  valid. 

This  was  an  action  of  replevin,  commenced  before  a  justice 
of  the  peace,  and  taken  on  an  appeal  to  the  Circuit  Court  of 
Greene  county.  Ogle  was  plaintiff  below,  and  replevied  from 
Roberts  eight  head  of  hogs. 

The  testimony  showed  that  Ogle  was  the  owner  of  the  hogs 
in  controversy;  that  Ogle  lives  some  three  or  four  miles  out 
of  Carrollton;  that  the  hogs  were  found  in  the  possession  of 
Roberts,  and  were  demanded  from  Roberts  by  Ogle's  agent 
before  suit  was  brought,  and  that  Roberts  refused  to  give  them 
up  till  his  charges  were  paid;  that  Roberts  was  the  town  con- 
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stable  of  the  town  of  Carrollton;  that  the  hogs  were  taken 
up  by  Roberts  when  running  at  large  in  the  town  of  Carroll- 
ton;  that  the  town  of  Carrollton  was  a  corporation  under  the 
general  incorporation  law,  and  that  the  trustees  had  passed  an 
ordinance  declaring  the  running  at  large  of  hogs  in  said  town 
a  nuisance;  that  from  and  after  the  15th  of  December,  1860, 
it  shall  be  the  duty  of  the  town  constable  of  said  town  to  take 
up  any  swine  which  may  be  found  running  at  large  in  any  of 
the  streets,  alleys  or  uninclosed  lots  of  said  town;  he  shall  put 
up  the  said  swine  in  some  safe  place  within  the  limits  of  said 
town,  and  shall,  within  twelve  hours  after  taking  up  such 
swine,  post  up  a  notice  in  three  of  the  most  public  places  in 
said  town  (one  of  which  said  places  shall  be  the  court-house 
doer,)  giving  in  said  notice  a  description  of  said  swine  and 
the  marks  thereon;  and  if  said  swine  are  not  redeemed  in 
the  manner  hereinafter  provided  by  the  owners  thereof,  within 
ten  days  from  the  date  of  said  advertisement,  said  town  con- 
stable shall  proceed  to  sell,  etc. 

The  mode  of  redeeming  is  pointed  out  in  section  three  of 
said  ordinance,  to  wit,  the  payment  of  fifty  cents  per  head 
and  the  constable's  charges,  which  are  for  advertising  each 
lot  of  hogs,  twenty-five  cents  and  feed;  feeding  and  watering 
per  day,  fifteen  cents. 

Said  ordinance  was  published  as  required  by  law.  Hogs 
were  replevied  on  the  16th  of  February,  1861,  and  Within  a 
day  or  two  before  were  taken  up  by  Roberts  as  town  constable. 

The  Circuit  Court,  on  the  trial  of  said  cause,  gave  the  fol- 
lowing instructions  for  defendant,  to  wit: 

That  under  the  laws  of  the  State  of  Illinois  the  owners  of 
stock  have  the  right  to  turn  them  upon  the  common  range  of 
the  county,  and  the  corporation  of  the  town  of  Carrollton  has 
no  right  to  pass  an  ordinance  to  impair  that  right;  and  that 
the  ordinance,  under  which  the  defendant  justifies  the  taking 
of  the  plaintifT's  hogs,  is  null  and  void,  so  far  as  it  regards 
persons  residing  without  the  limits  of  the  corporation. 


James  W.  English,  for  Plaintiff  in  Error. 
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The  instruction  of  the  court  was  an  error,  because  the  cor- 
poration of  Garrollton,  by  law,  had  the  right  to  declare  what 
shall  be  considered  a  nuisance.  Rev.  Laws  1845,  page  114; 
and  case  of  Goddard  v.  Town  of  Jacksonville,  15  111.  588. 

Caton,  C.  J.  The  town  of  Garrollton  was  by  its  charter 
authorized  to  declare  what  should  be  nuisances,  and  to  provide 
for  the  abatement  thereof  by  ordinance.  An  ordinance  was 
passed,  declaring  swine  running  at  large  within  the  corpo- 
rate limits  to  be  nuisances,  and  providing  for  the  abatement 
thereof.  The  court  instructed,  "that  under  the  laws  of  the 
State  of  Illinois,  the  owners  of  stock  have  the  right  to  turn 
them  upon  the  common  range  of  the  county,  and  the  corpora- 
tion of  the  town  of  Garrollton  has  no  right  to  pass  an  ordinance 
to  impair  that  right;  and  that  the  ordinance,  under  which  the 
defendant  justifies  the  taking  of  the  plaintiff's  hogs,  is  null  and 
void,  so  far  as  it  regards  persons  residing  without  the  limits  of 

>  ox  o 

the  corporation."  This  instruction  was  erroneous.  Admit- 
ting the  right  of  common  to  be  as  stated,  it  is  not  such  a 
right  as  is  not  within  legislative  control.  It  may  be  abridged 
or  destroyed,  wherever  and  whenever  the  law-making  power 
may  think  the  public  good  may  require  it.  If  the  legislature 
has  the  constitutional  authority  to  confer  this  power  upon  the 
corporation,  then  the  corporation  had  authority  to  pass  this 
ordinance.  The  right  to  have  hogs  at  large,  in  the  corporate 
limits,  is  of  no  higher  order  than  the  right  to  have  spirituous 
liquors  within  the  same  limits,  and  in  the  case  of  Goddard  v. 
Jacksonville,  15  111.  588,  we  held  that  it  was  competent  to  the 
legislature  to  authorize  the  corporation  to  destroy  such  right 
by  declaring  liquor  a  nuisance  there.  The  ordinance  was 
valid,  and  the  instruction  erroneous. 

The  judgment  is  reversed,  aud  the  cause  remanded. 

Judgment  reversed. 
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Ferdinand  Flachs,  Appellant,  v.  Maurice  Kelly, 
Clark  Cpiatten,  et  al.,  Appellees. 

APPEAL  FROM  ADAMS. 

Premises  were  mortgaged  to  Keller  and  Roth,  July  7,  1855,  and  again  to 
appellant,  on  the  28th  of  February,  1860. 

Chatten  obtained  a  judgment  which  became  a  lien  on  the  same  prem- 
ises, in  October,  1860. 

At  the  March  term,  1861,  Keller  and  Roth  foreclosed  their  mortgage, 
and  subsequently  the  lands  were  sold  under  their  decree  for  the  full 
amount  of  their  debt. 

At  the  same  term  appellant  obtained  a  decree  of  foreclosure  under  his 
second  mortgage,  subject  to  the  prior  mortgage,  and  permitting  him  to 
redeem  therefrom. 

Under  this  foreclosure,  appellant  bought  the  land  for  the  amount  of 
his  debt,  and  within  the  year  redeemed  from  the  sale  under  Keller  and 
Roth's  prior  mortgage. 

Subsequently,  Chattin,  the  judgment  creditor,  levied  upon  and  sold 
the  property  under  an  execution  issued  upon  his  judgment,  and  claimed 
the  right  to  redeem  from  appellant's  sale  under  the  second  mortgage,  by 
paying  the  amount  of  that  sale. 

Held,  that  the  appellant,  by  redeeming  from  the  sale  under  the  first 
mortgagee,  had  not  extinguished  that  lien,  but  was  subrogated  to  the 
rights  of  the  first  mortgagee,  and  that  the  judgment  creditor  must  re- 
deem from  both  mortgages. 

On  22nd  August,  1862,  complainant  Flachs  filed  his  hill  in 
chancery  in  said  Adams  Circuit  Court,  against  Maurice  Kelly, 
Clark  Chatten,  Gustave  Theis,  Salome  Theis,  his  wife,  and 
Henry  Grimm.  Stating  in  said  bill,  that  on  the  7th  day  of 
July,  1855,  said  Gustave  Theis  mortgaged  to  Andrew  Keller 
and  Francis  Roth,  administrators  of  Yalentine  Blank,  deceased, 
lots  twelve  and  thirteen  in  John  Wood's  addition  to  Quincy, 
Adams  county,  Illinois,  to  secure  two  notes  of  that  date,  exe- 
cuted by  said  Theis  and  H.  Duker,  one  for  $1,000,  due  in  six 
months,  and  the  other  for  $1,000,  due  in  twelve  months,  both 
with  six  per  cent  interest.  Said  mortgage  was  duly  recorded 
on  7th  July,  1855.  That  at  the  March  term,  1861,  said  Keller 
and  Roth  obtained  a  decree  of  foreclosure  and  sale  of  said 
mortgage,  in  the  Adams  Circuit  Court;  that  on  3rd  June, 
1861,    Henry    Asbury    the  commissioner  appointed    by  said 
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decree,  sold  said  premises  for  $1,815.42  in  full  satisfaction  of 
said  decree. 

That  said  Gustave  Theis,  on  1st  March,  1859,  was  indebted 
to  one  Lorenzo  Specker  in  the  sum  of  $713,  on  a  note  paya- 
ble to  Specker  on  1st  March,  1860,  with  ten  per  cent,  interest, 
and  that  Theis  and  wife  mortgaged  said  premises  to  Specker, 
to  secure  that  note.  Said  mortgage  was  duly  recorded  March 
1,  1S59.  That  said  Theis  and  wife,  on  28th  February,  1860, 
again  mortgaged  said  premises  to  said  Specker,  as  additional 
security  for  $735,  then  due  on  said  note,  being  for  the  same 
debt,  which  last  mortgage  was  duly  recorded  28th  February, 
IS 68.  That  the  note  and  mortgages  were  assigned  by  Specker 
to  said  Ferdinand  Flachs.  That  Flachs,  at  March  term,  1861, 
of  Adams  Circuit  Court,  in  chancery,  in  a  suit  in  which  Flachs 
was  complainant,  and  Andrew  Keller,  Francis  Roth,  Gustave 
Theis,  Clark  Chatten,  Casper  Ruff,  and  Henry  Grimm,  were 
defendants,  obtained  a  decree  of  foreclosure  and  sale  of  prem- 
ises, subject  to  the  prior  mortgage  of  said  Keller  and  Roth, 
and  permitting  said  Flachs  to  redeem  from  said  mortgage,  or 
from  a  sale  of  said  premises  that  might  be  made  under  said 
mortgage.  Said  decree  also  provided,  that  if  said  Gustave 
Theis  did  not  pay  the  sum  of  $834  and  costs  of  suit,  said 
premises  should  be  sold  by  a  commissioner  thereby  appointed. 
Said  Theis  having  failed  to  pay  said  money  and  costs,  the 
commissioner,  on  21st  May,  1861,  in  pursuance  of  the  decree 
sold  the  said  premises  to  said  Flachs,  for  $875.78,  in  satisfac- 
tion of  the  decree. 

At  the  October  term,  I860,  of  said  Adams  Circuit  Court 
Clark  Chatten  aforesaid  obtained  a  judgment  against  said 
Gustave  Theis  and  Andrew  Keller  for  the  sum  of  $845.86 
and  costs.  That  by  virtue  of  said  decree  in  said  suit  of  Fer- 
dinand Flachs  against  Gustave  Theis,  Salome  Theis,  Andrew 
Keller,  Clark  Chatten,  Henry  Grimm,  Casper  Ruff  and  Fran- 
cis Roth,  said  Flachs,  on  2nd  June,  1862,  paid  to  Henry 
Asbury,  the  commissioner  appointed  by  the  decree  in  above 
mentioned  suit  of  Andrew  Keller  and  Francis  Roth  against 
Gustave  Theis,  the  sum  of  $1,996.76,  which  was  then  accepted 
and  received  by  said  Asbury  in  full  of  the  money  then  re- 
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quired  to  redeem  said  premises  from  said  sale.  Under  said 
last  mentioned  decree,  Asbury  gave  Flachs  a  certificate  of 
redemption,  which  was  recorded  on  3rd  June,  1862,  and  filed 
with  bill  as  exhibit  A. 

On  23rd  July,  1862,  said  Clark  Chatten  sued  out  an  execu- 
tion on  his  judgment  against  Gustave  Theis  and  Andrew 
Keller,  directed  to  the  sheriff  of  said  Adams  county,  and  in 
the  usual  form  of  &fi.fa.  And  on  the  28th  July,  1862,  sheriff 
indorsed  on  execution  a  levy  on  said  premises,  as  the  property 
of  Gustave  Theis,  and  also  indorsed  thereon,  "  and  said  Clark 
Chatten  has  this  day  paid  me  the  sum  of  $979.85,  for  the  pur- 
pose of  redeeming  said  premises  from  a  sale  thereof  made  by 
Bernard  Arntzen,  special  commissioner,  on   21st  day  of  May, 

1861,  under  a  decree  in  a  certain  suit  pending  in  the  Circuit 
Court  of  Adams  county,  wherein  Ferdinand  Flachs  is  complain- 
ant, and  Gustave  Theis  and  others  are  defendants,  and  also  two 
dollars,  the  cost  of  redemption."  That  neither  Flachs  nor  the 
commissioner  have  received  any  money,  but  refuse  to  receive  the 
same.  That  the  sheriff  has  advertised  said  premises  for  sale 
under  said  execution,  to  take  place  on  the  25th  of  August, 

1862.  That  Chatten  gives  out  that  he  intends  to  sell  said 
2)roperty,  and  by  himself  or  some  other  person  te  purchase  it 
at  the  sale  by  the  sheriff  for  the  sum  he  deposited  with  the 
sheriff  towards  its  pretended  redemption,  and  enough  to  cover 
costs  of  sale  and  redemption,  without  refunding  amount  paid 
by  Flachs  to  redeem  from  prior  mortgage  to  Keller  and  F'oth 
under  said  decree,  and  that  Chatten  will  insist  that  he  or  who- 
ever purchases  at  said  sale  will  be  entitled  to  a  deed  for  said 
premises,  by  reason  of  the  sum  of  $979.85,  deposited  with  said 
sheriff,  and  the  small  sum  of  money  sufficient  to  cover  costs 
of  redemption  and  sale,  without  refunding  the  money  paid  by 
Flachs  by  virtue  of  said  decree. 

That  on  3rd  June,  1862,  Flachs  gave  to  Grimm  a  written 
contract,  selling  him  said  premises  for  $2,800,  which  is  about 
their  value.  That  there  is  and  was,  when  the  mortgages  were 
given,  erected  upon  said  premises  a  large  brick  building,  part 
of  which  is  occupied  by  Grimm  as  a  brewery,  and  part  by 
Theis  as  a  saloon.     That  it  would  be  inequitable  to   permit 
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Chatten  to  sell  said  premises  under  said  execution,  and  to 
procure  a  sheriff's  deed  to  himself  or  to  any  one  else  therefor, 
or  to  cloud  said  Flachs'  title  in  any  way,  until  he  refunds  to 
Flachs  the  amount  of  his  mortgage  debt  and  interest,  and 
also  the  amount  Flachs  paid  to  Asbury  as  commissioner  under 
decree  recited  above. 

Bill  prays  that  Maurice  Kelly,  sheriff  of  Adams  county, 
Clark  Chatten,  Gustave  Theis,  Salome  Theis,  his  wife,  and 
Henry  Grimm,  may  be  made  defendants,  for  summons  against 
them,  waiving  answers  under  oath,  and  prays  for  injunction 
against  Maurice  Kelly  and  Clark  Chatten,  from  selling  under 
said  execution  until  further  order  of  Adams  Circuit  Court,  but 
that  they  be  permitted  to  make  the  money  out  of  any  other 
property  of  Theis  and  Keller. 

For  a  decree  that  before  any  sale  under  said  execution, 
Chatten,  in  addition  to  said  $979.85  with  interest  and  costs, 
pay  Flachs  $1,996.70,  paid  to  Asbury,  the  commissioner  afore- 
said, with  interest  and  costs,  under  said  decree,  or  that  said 
premises  be  sold  under  decree  of  Adams  Circuit  Court,  and 
proceeds  applied,  first,  to  pay  all  costs;  next,  to  refund  the 
money  paid  by  Flachs  to  Asbury,  the  commissioner,  with  in- 
terest; next,  to  pay  the  amount  with  interest  due  on  the  certi- 
ficate of  purchase  under  the  sale  by  decree  in  Flachs'  favor, 
against  Theis  and  Wife,  and  said  Chatten;  and  next,  to  pay 
Chatten  the  amount  claimed  to  be  due  Chatten  on  his  judg- 
ment. Prays  for  decree  for  possession  to  be  delivered  to  pur- 
chaser under  any  such  decree,  and  for  general  relief. 

The  bill  having  been  sworn  to,  and  presented  to  the  master 
before  filing,  the  master  granted  injunction,  on  Flachs  giving 
bond,  etc.  The  terms  of  master's  order  having  been  complied 
with,  bond  given  in  compliance  with  said  order,  and  bill  filed, 
a  summons  was,  on  22nd  August,  1862,  issued  for  defendants, 
which  on  25th  August,  1862,  was  served  by  the  coroner  of 
Adams  county,  to  whom  it  was  directed.  And  on  the  same 
day  a  writ  of  injunction,  as  prayed  for  and  ordered,  was 
issued  and  served  on  Chatten  and  Kelly,  the  sheriff,  on  25th 
Aigust,  1862.  On  22nd  November,  1S62,  a  joint  and  sepa- 
rate demurrer  of  Chatten  and  Kelly  wras  filed  to  said  bill,  for 
30 — 31>th  111. 
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want  of  equity  therein.  To  which  demurrer  a  joinder  was 
filed.  On  the  same  day,  the  court,  Sibley,  Judge,  presiding, 
sustained  said  demurrer  of  Chatten  and  Kelly,  dissolved  the 
injunction,  dismissed  the  bill,  ordered  complainant  to  pay  the 
costs,  and  that  execution  issue.  No  notice  is  taken  of  the 
other  defendants.  Appeal  prayed,  allowed,  and  perfected  by 
complainant. 

The  errors  assigned  are,  in  substance,  that  the  court  erred 
in  sustaining  said  demurrer,  dissolving  said,  injunction,  and 
dismissing  the  bill  at  complainant's  costs,  when  by  law  the 
demurrer  should  have  been  overruled,  and  relief  granted. 

Grimshaw  &  Williams,  for  Appellant., 

Theis,  one  of  the  defendants  below,  mortgaged  certain  prop- 
erty to  Keller  and  Roth ;  the  mortgage  was  recorded  7th  July, 
1855,  and  was  foreclosed  at  March  term,  1861,  of  Adams  Cir- 
cuit Court,  and  property  sold  for  $1,815.42,  on  3rd  June, 
1861.  No  person  was  a  party  to  that  suit  except  Theis,  but 
that  mortgage  was  the  oldest  lien  on  the  property.  Theis 
and  wife  mortgaged  the  same  property  by  two  mortgages,  one 
recorded  1st  March,  1859,  the  other  recorded  28th   February, 

1860,  to  one  Specker,  to  secure  certain  notes,  both  mortgages 
being  for  same  debt,  which  debt,  together  with  both  mort- 
gages, was  by  Specker  assigned  to  Flachs,  the  appellant,  who 
filed  his  bill  for  a  foreclosure  and  sale  of  said  mortgage  prem- 
ises, Keller,  Roth,  Theis  and  his  wife,  Clark  Chatten,  Casper 
Ruff,  and  Henry  Grim,  being  made  defendants.  A  decree  of 
foreclosure  and  sale  was  rendered  in  said  suit  at  March  term, 

1861,  against  all  said  defendants,  including  Clark  Chatten, 
who  is  the  party  in  interest,  defendant  in  this  suit.  The  de- 
cree also  permitted  said  Flachs  to  redeem  from  said  prior 
mortgage,  or  from  any  sale  under  it.  To  all  this,  Chatten 
the  present  defendant,  was  a  party;  the  decree  against 
him  and  the  other  defendants  in  that  case  remains  un- 
reversed. Flachs,  on  21st  May,  1861,  under  said  decree, 
purchased  said  premises  in  satisfaction  of  his  mortgage,  and 
afterwards,  by  virtue  of  said  decree  against  said  Chatten  and 
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others,  on  2nd  June,  1862,  Flaclis  redeemed  from  a  sale  made 
under  the  older  mortgage  by  paying  to  the  commissioner  who 
sold,  $1,996.76,  and  took  a  certificate  of  redemption  which  he 
recorded.  At  October  term,  1860,  of  Adams  Circuit  Court, 
Chatten  obtained  a  judgment  against  Theis  and  Keller,  took 
out  execution,  and  on  28th  July,  1862,  levied  it  on  the  prop- 
erty, paid  to  the  sheriff  the  amount  for  which  the  property 
had  been  sold  to  Flaclis  under  the  second  mortgage,  and  the 
sheriff  of  Adams  county  advertised  and  was  proceeding  to 
sell  under  this  pretended  redemption  of  Chatten,  and  to  make 
title  to  Chatten  or  whoever  might  purchase  at  that  sale  under 
execution,  without  regarding  the  advance  made  by  Flachs 
to  relieve  the  property  from  a  burden  senior  to  both  his  lien 
and  that  of  Chatten.  Such  advance  being  made  in  pursuance 
of  a  decree  of  a  court  of  competent  jurisdiction  in  a  suit  to 
which  Chatten  was  a  party,  and  which  decree  is  still  in  force. 
Can  Chatten  avail  himself  of  the  payment  of  the  money 
bv  Flachs  to  redeem  from  the  first  mortgage  without  refund- 
ing  that  money?  We  insist  that  the  demurrer  should  not 
have  been  sustained,  but  that  the  court  should  have  required 
Chatten,  before  he  sold  under  his  execution,  to  refund  the 
money  paid  by  Flachs  to  redeem  under  said  decree,  or  else 
should  have  ordered  the  sale  of  the  property  to  pay  the  liens 
in  the  order  of  their  priority. 

The  cases  of  redemption  under  execution  at  law,  that  will 
probably  be  relied  on,  are  not  applicable.  Here  is  a  case  where 
the  oldest  mortgagees  choose  to  take  a  decree  without  making 
subsequent  incumbrancers  parties.  The  second  mortgagee, 
by  decree  forecloses  and  sells,  and  also  redeems  from  sale  under 
the  prior  mortgage,  by  virtue  of  a  decree  to  which  Chatten  is 
a  party.  Flachs  having  paid  that  money,  asks  to  be  protected 
against  Chatten's  attempt  to  interfere  with  the  property  by 
sale  under  execution,  until  the  advance  is  paid  to  him ;  and  his 
right  to  have  his  advance  refunded  when  he  had  expended 
money  to  pay  off  the  senior  mortgage,  which  payment  of 
money  operates  for  the  common  benefit  of  Flachs  and  Chat- 
ten, is,  we  think,  settled  g by  authorities.  We  refer  to  the 
following  cases: 
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A  third  person  discharging  a  bond  and  mortgage  for  his  own 
safety,  may  be  substituted,  but  when  the  maker  discharges 
them  he  is  clearly  entitled  to  have  the  instruments  cancelled. 
In  the  matter  of  John  G.  Coster,  2  Johns.  Ch.  504. 

See  also,  as  to  the  principle  that  liens  will  be  paid  in. the 
order  of  their  priority,  3  Johns.  Ch.  R.  467. 

A  mortgage  on  land  was  foreclosed  by  advertisement  and 
sale  under  the  statute.  Before  redemption,  mortgagor  died, 
leaving  a  widow,  who  sold  to  a  third  party,  with  warranty  in 
cosideration  of  $25,  and  what  was  due  on  the  mortgage. 
Her  vendor  redeemed  the  land  by  paying  what  was  due  on 
mortgage,  and  the  heirs  of  the  mortgagor  brought  ejectment 
against  him.  Held,  that  he  had  a  lien  on  land  for  redemption 
money  and  interest.      Webb  v.  Williams,  Walker's  Ch.  R.  544. 

It  is  a  well  settled  principle  in  equity,  that  a  judgment 
creditor  who  is  compelled  to  pay  off  prior  incumbrances  on 
land,  to  obtain  the  benefit  of  his  judgment,  may  by  assign- 
ment, secure  to  himself  the  rights  of  the  incumbrancers. 
The  same  rule  applies  where  a  prior  mortgagor,  to  save  his 
is  obliged  to  satisfy  prior  mortgages  on  the  same  estate.  He 
stands  as  the  assignee  of  such  mortgages,  and  may  claim  all 
the  benefits  under  the  lien  that  could  have  been  claimed  by  his 
assignor.  Bank  of  U.  S.  v.  Peter,  13  Peters,  125.  See  also, 
Thompson  v.  Chandler,  7  Greenl.  379,  381,382;  in  which 
case  the  court  say  that  mortgage  will  be  treated  as  still  sub- 
sisting, if  it  is  for  the  interest  of  a  third  party,  not  the  mort- 
gagor, who  has  procured  an  assignment  to  uphold  the 
mortgage. 

When  any  incumbrancer  or  person  other  than  the  mortga- 
gor redeems,  "he  or  she  becomes  substituted  to  the  rights  and 
interests  of  the  original  mortgagee  in  the  land,  exactly  as  in 
the  civil  law."     2  Story's  Equity  Juris.,  sec.  1623. 

When  the  mortgagee  redeems,  he  being  liable  personally 
for  the  debt,  it  is  a  payment,  when  vendor  or  subsequent 
mortgagor,  he  should  not  lose  what  he  has  paid.  Johnson  v. 
Johnson,  Walker's  Ch.  R.  335. 

The  following  authorities  are  referred  to,  as  showing  that 
eveaa  between  mortgagor  and  mortgagee  the  courts  inquire  if 
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payment  has  been  made,  before  they  will  treat  a  mortgage  as 
discharged.  1  Hilliard  on  Mortgages,  307;  Davis  v.  May- 
nard,  9  Mass.  top  p.  236;  Pomeroy  v.  Rice,  16  Pick,  22; 
Teed  v.  Caruthers,  2  Younge  &  Collyer's  Ch.  K.  21—31; 
English  Chancery,  31;  Davis  v.  Battine,  2  Euss.  and  Mylne, 
75,  from  6  English  Ch.  E.  401:  Perkins  v.  Pitts,  11  Mass. 
124. 

These  authorities,  it  may  be  said,  were  between  mortgagor 
and  mortgagee,  but  in  the  absence  of  any  question  as  to  the 
intervention  of  the  rights  of  innocent  third  persons,  they  are 
conclnsive,  that  the  question  whether  a  mortgage  lien  is  dis- 
charged, is  a  question  of  fact  and  intention  even  between 
mortgager  and  mortgagee.  In  this  case  there  is  no  question 
of  want  of  notice,  because  Chatten  was  a  party  to  the  decree, 
and  the  intention  not  to  pay  off  the  mortgage,  is  manifest  from 
the  necessity  that  compelled  Flachs  to  pay  it  off,  or  lose  (as 
well  as  Chatten)  all  the  interest  in  the  land.  Chatten  having, 
as  appears  by  the  record,  attempted  te  sell  property  without 
recognizing  the  rights  of  Flachs,  he  was  compelled  to  file  the 
present  bill. 

Skinner  &  Marsh,  for  Appellees. 

1.  If  Chatten  acquired  a  legal  right  in  pursuing  his  statu- 
tory remedy  of  redemption  without  fraud,  or  privity  of  con- 
tract with  Flachs,  equity  will  remain  neutral,  and  cannot 
deprive  him  of  such  legal  right,  or  modify  the  same;  and  the 
right  by  Chatten,  acquired  by  the  statutory  redemption,  is  a 
purely  legal  right,  without  any  ingredient  of  fraud  or  contract 
whatever.  Adam's  Equity,  159;  5  Gilm.  173;  11  111.  448; 
11  111.  525;  20  111.  159;  1  Cow.  443. 

2.  The  bill,  and  the  redemption  certificate  made  a  part 
thereof,  plainly  show  that  Flachs  redeemed  from  sale  made 
under  the  first  mortgage  under  the  statute,  and  he  therefore 
takes  such  rights  only  as  the  statute  gave  him. 

3.  The  appellee's  argument  submitted,  copies  portions  of 
the  bill  and  exhibits,  deemed  material,  fearing  that  they  may 
not  clearly  appear  from  the  appellant's  abstract,  and  refers  to 
the  record. 
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"Walkeb,  J.  Appellant  claimed  under  a  junior  mortgage 
on  the  premises  in  controversy.  E-oth  and  Keller  held  the 
first  mortgage  on  the  property,  and  exhibited  a  bill  to  fore- 
close, and  obtained  a  decree  at  the  March  term,  1861,  for  the 
sale  of  the  premises,  on  default  in  the  payment  of  the  money. 
The  property  was  sold  under  the  decree,  and  bid  in  by  them 
on  the  3rd  day  of  the  following  June,  in  full  satisfaction  of 
the  decree  and  mortgage.  Appellant,  at  the  same  time,  ob- 
tained a  decree  for  the  sale  of  the  premises,,  to  satisfy  his 
mortgage,  which  authorized  him  to  redeem  from  the  prior 
mortgage,  or  any  sale  which  might  be  made  under  the  decree 
for  its  foreclosure.  To  the  bill  filed  by  appellant,  all  persons 
having  an  interest  in  the  premises  were  made  parties. 

Koth  and  Keller  satisfied  their  decree  by  bidding  off  the 
property  at  $1,815.42,  and  then  received  a  certificate  of  pur- 
chase. Appellant,  on  the  21st  day  of  May,  1861,  caused  the 
premises  so  be  sold  under  his  decree,  and  became  the  pur- 
chaser at  the  sum  of  $875.78,  which  satisfied  his  decree. 
Afterwards,  and  one  day  before  the  expiration  of  one  year 
from  the  sale  on  Roth  and  Keller's  decree,  he  redeemed  the 
property  from  their  sale  by  paying  the  purchase  money  and 
interest,  to  the  master  in  chancery,  and  took  a  certificate  of 
redemption  as  mortgagee  and  grantee,  which  was  recorded. 
Chatten,  at  the  October  term,  1860,  and  after  both  mortgages 
were  recorded,  recovered  a  judgment  against  the  mortgagors, 
for  $845.86.  He  afterwards  sued  out  an  execution,  which  he 
had  levied  upon  the  same  premises,  and  on  the  28th  day  of 
July,  1862,  paid  into  the  hands  of  the  sheriff  $979.85,  to  re- 
deem the  premises  from  the  sale  under  the  decree  foreclosing 
appellant's  mortgage,  which  he  refused  to  receive. 

He  then  filed  this  bill  for  an  injunction  to  prevent  the  sale 
under  the  execution,  or  to  have  the  premises  sold,  and  the 
proceeds  applied  in  payment  of  the  various  debts,  in  the  order 
in  which  they  became  liens  on  the  property.  A  temporary 
injunction  was  allowed,  a  demurrer  was  afterwards  filed  to 
the  bill,  which  on  a  hearing  was  sustained,  the  injunction  dis- 
solved, and  the  bill  dismissed.  This  proceeding  is  prosecuted 
to  reverse  that  decree. 
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Did  the  payment  of  that  sum  by  Chatten,  necessary  to  re- 
deem from  appellant's  sale,  operate  as  a  redemption  so  as  to 
authorize  a  sale  by  him,  freed  from  incumbrance  by  Roth 
and  Keller's  mortgage,  decree  or  sale  '(  Or  did  the  redemp- 
tion by  appellant  from  their  sale,  enure  to  his  benefit  so  as  to 
require  a  redemption  from  both  sales?  It  is  insisted,  that  by 
that  redemption,  appellant  satisfied  Roth  and  Keller's  decree, 
released  the  premises  from  that  lien,  and  acquired  no  benefit 
by  the  transaction,  but  all  the  benefit  accrued  to  Chatten. 
That  it  was  a  redemption  made  under  the  statute,  and  had 
precisely  the  same  effect  as  if  it  had  been  redeemed  by  the 
mortgagors.  That  it  was  the  exercise  of  a  purely  legal  right, 
to  which  no  equity  can  attach.  On  the  contrary,  it  is  insisted 
that  although  the  forms  adopted  were  those  given  by  the 
statute,  still,  in  equity,  it  had  the  effiect  of  substituting  appel- 
lant to  all  the  rights  of  the  prior  mortgagees. 

Independent  of  the  provisions  of  the  statute  authorizing 
redemptions  on  the  foreclosure  of  mortgages,  such  would  have 
clearly  been  the  effect.  2  Story's  Eq.,  sec.  1427;  Bank  of 
United  States  v.  Peter,  13  Pet.  234;  In  the  matter  of  Coster, 
2  John.  Ch.  503.  In  Alabama  it  has  been  held,  that  a 
junior  mortgagee  may  pay  a  prior  mortgage,  and  then  fore- 
close both  mortgages,  or  he  may  foreclose  his  junior  mortgage 
by  making  his  senior  mortgagee  a  party.  Cullum  v.  Erwin, 
4  Ala.  452 ;  Chambers  v.  Martin,  ib.  477.  It  has  been  held, 
that  where  a  second  mortgagee  pays  the  first  mortgage,  if 
equity  requires  it,  the  law  will  presume  that  the  latter  assent- 
ed to  the  use  of  all  his  securities,  in  order  to  compel  payment 
to  the  former.  1  Hilliard  on  Mortg.  227.  It  is  also  there  said, 
that  premises,  subject  to  a  mortgage,  an  attachment,  and  a 
second  mortgage  subsequent  to  both,  and  the  first  mortgagee 
brings  his  bill  to  foreclose,  making  the  mortgagor  and  second 
mortgagee  parties,  and  obtains  a  decree,  and  the  attaching 
creditor  obtains  a  judgmeut  and  levies  an  execution  on  the 
premises,  and  pending  the  time  limited  for  a  foreclosure  and 
less  than  six  months  after  the  levy  the  junior  mortgagee  re- 
deems the  first  mortgage,  it  was  held  that  he  was  subrogated 
to  all   of  the  equitable  rights  of  the   elder   mortgagee,  and 
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could  hold  the  land,  as  against  the  execution  creditor,  until 
reimbursed  the  amount  paid.  In  support  of  the  doctrine, 
Downer  v.  Fox,  5  Washb.  388,  is  cited. 

The  last  case  referred  to,  fully  recognizes  the  rule,  that 
when  a  junior  incumbrancer,  redeems  from  a  prior  lien,  that  in- 
termediate or  subsequent  incumbrancers,  in  equity,  must  refund 
the  redemption  money,  or  pay  all  liens  anterior  to  theirs  be- 
fore they  can  enforce  their  claim  upon  the  property.  In  that 
case,  the  money  was  paid  to  the  clerk,  who  no  doubt  was  by 
practice  in  that  court,  like  our  master  in  chancery,  the 
proper  receiving  officer.  No  difference  is  perceived  in  this 
respect,  between  that  payment  and  the  case  at  bar.  It  would 
seem  that  a  payment  to  the  master  authorized  to  receive  the 
money,  is  in  effect  the  same  as  if  paid  to  the  prior  mortgagees. 
Nor  is  it  believed,  that  the  statute  authorized  a  redemption 
from  decree  of  foreclosure  changed  the  equitable  rights  of 
parties  to  make  a  redemption,  at  any  time  before  the  statutory 
period  has  expired.  Appellant  in  this  case  had  an  equitable 
right,  independent  of  the  statute,  to  redeem  from  the  first 
mortgage,  and  to  be  substituted  to  the  rights  of  an  assignee, 
and  as  such  to  be  reimbursed  the  money  paid  for  that  purpose. 

It  is  eminently  just  that  such  a  rule  should  obtain.  If  such 
were  not  the  rule,  why  require  the  second  mortgagee  to  be 
made  a  party  to  a  foreclosure,  by  the  first?  When  thus  made 
a  party,  he  may  certainly  redeem  after  decree,  and  prevent  a 
sale  of  the  premises,  and  hold  the  property,  subject  to  other 
mortgages.  The  fact  that  he  is  made  a  party  does  not  operate 
to  give  his  redemption  any  additional  efficacy.  It  is  based 
upon  its  inherent  justice,  and  from  the  equitable  necessity  of 
the  case.  If  it  was  otherwise,  in  a  large  number  of  cases  it 
would  be  impossible  for  a  junior  mortgagee  to  secure  his  debt, 
as  the  first  mortgagee  might  refuse  to  assign  his  mortgage  on 
its  payment.  Or  if  not  made  a  party,  and  he  afterwards  filed 
a  bill  and  was  permitted  to  redeem,  on  the  same  principle  it 
would  inure  to  the  benefit  of  liens  junior  to  his,  as  it  is  the 
law  and  not  the  decree  which  gives  the  right  to  be  substituted 
upon  making  the  redemption. 

There  can  be  no  wrong  in   requiring  Chatten  to  remove  all 
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incumbrances  prior  in.  date  to  his  judgment,  before  he  can 
subject  the  land  to  its  payment.  He  was  junior  in  time,  and 
must  be  postponed  in  payment.  Nor  does  he  even  have  any 
right  to  complain  of  the  least  hardship,  as  he  now  occupies 
the  same  position  which  he  did  when  he  acquired  his  lien. 
He  has  performed  no  act  to  change  his  position,  and  it  would 
be  inequitable  in  the  extreme  to  permit  him  to  avail  himself 
of  the  vigilance  and  large  outlays  of  another,  to  obtain  an 
unjust  advantage. 

The  decree   of  the  court  below  is   reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Madison"  Nelson,  impleaded  with  others,  Plaintiff  in 
Error  v.  James  Pinegar,  Defendant  in  Error. 

ERROR  TO  FULTON. 

The  material  allegations  of  a  bill  in  chancery  not  admitted  or  denied  by 
the  answer,  must  be  proved  by  the  complainant. 

The  allegations  in  this  case  are  sustained  by  the  records  of  the  court  be- 
fore which  it  was  tried,  and  those  records  are  made  exhibits  in  the  bill 
by  reference,  and  were  examined  by  the  court.     This  is  sufficient  proof. 

A  mortgagee  is  the  owner  of  the  fee  as  against  the  mortgagor,  or  those 
claiming  under  him,  and  is  entitled  to  an  injunction  to  prevent  waste 
being  committed  on  the  mortaged  land. 

This  was  a  proceeding  in  chancery  for  injunction  and  relief, 
commenced  in  the  Circuit  Court  of  the  county  of  Fulton,  to 
the  February  term,  1862. 

The  bill  alleges,  that  on  the  12th  day  of  July,  A.  D.  1858, 
one  William  Brebner  became  indebted  unto  James  Pinegar, 
the  defendant  in  error,  in  the  sum  of  $1,760.50,  secured  to  be 
paid  by  thee  promissory  notes. 

The  bill  further  alleges  the  execution,  acknowledgment, 
and  delivery  by  said  Brebner,  together  with  his  wife,  of  a 
mortgage  to  secure  the  aforesaid  indebtedness,  conveying  unto 
the  said  James  Pinegar,  etc.,  subject  to  the  usual  defeasance,  a 
part  of  the  north-east  quarter  of  Section  fourteen,  containing 
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four  and  a  half  acres.  Abo,  part  of  the  north-west  quarter  of 
same  section,  described  by  metes  and  bounds,  containing  forty- 
one  acres,  all  in  Township  3  north,  liange  4  east,  in  said  county 
of  Fulton. 

The  bill  further  alleges,  that  said  Brebner  having  failed  to 
comply  with  the  terms  of  said  mortgage,  the  defendant  in 
error  afterwards  filed  in  the  Circuit  Court  of  said  county  his 
bill  of  complaint  for  the  foreclosure  of  said  mortgage,  against 
the  said  Brebner  and  wife,  and  one  J.  H.  Woodin,  who,  it 
alleges,  was  then  m  possession,  claiming  some  title  to  said 
land. 

It  also  alleges  the  rendition  of  a  decree  by  said  court,  order- 
ing the  payment  to  defendant  in  error,  by  said  Brebner,  within 
ten  days  from  the  date  of  said  decree  of  the  sum  of  $1,249.10, 
and  costs  of  suit,  and  that  in  default  thereof  the  master  in 
chancery  for  said  county  sell  said  real  estate,  after  giving 
notice,  etc.;  that  out  of  the  proceeds  he  pay  the  aforesaid 
indebtedness,  and  the  balance  to  said  Brebner;  that  lie  exe- 
cute and  deliver  to  the  purchaser  a  certificate  of  purchase, 
and  upon  failure  to  redeem,  a  deed  to  said  premises,  and 
ordering  the  delivery  of  the  peaceable  possession  of  said  lands 
and  of  all  the  title  papers  pertaining  thereto,  to  the  purchaser 
of  said  premises,  upon  the  execution  and  delivery  of  a  deed  to 
said  purchaser  by  the  master,  and  that  the  parties  be  forever 
barred,  etc. 

The  bill  states  a  sale  of  said  premises  by  the  master  in 
chancery,  and  the  purchase  thereof  by  defendant  in  error,  for 
the  sum  of  $1,250. 

The  bill  also  alleges  the  making  and  delivery,  by  said  mas- 
ter, of  a  certificate  of  purchase  to  defendant  in  error,  and 
refers  to  all  the  papers  pertaining  to  said  foreclosure  proceed- 
ing, and  prays  they  may  be  taken  as  a  part  of  said  bill. 

Said  bill  also  alleges,  that  the  four  and  one-half  acre  tract 
referred  to  in  said  bill,  is  chiefly  valuable  for  the  timber  there- 
on, and  that  said  land  is  not  worth  more  than  $1,250,  and 
avers  that  Madison  Nelson,  since  the  purchase  of  said  land  by 
said  defendant  in  error>  had  been,  and  was  at  the  filing  of  the 
bill,  cutting,  felling,  removing,  and  wasting  the  timber  thereon 
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without  permission,  and  to  the  damage  of  complainant  below, 
by  lessening  said  security,  etc. 

The  bill  also  states,  that  complainant  has  reason  to  believe 
that  J.  II.  Woodin,  William  M.  Swaine,  James  Kelson,  John 
Murdoch,  and  the  said  "William  Brebner,  and  others  unknown, 
have  been  aiding  said  Madison  Nelson  in  the  cutting  and 
removal  of  said  timber;  also  alleges  the  cutting,  by  said  Nel- 
son, of  about  two  hundred  trees,  of  the  value  of  six  hundred 
dollars. 

And  these  are  all  the  allegations  in  the  bill. 

The  bill  prays,  that  said  Woodin,  Swaine,  James  Nelson, 
Murdoch  and  Brebner,  may  be  made  parties  defendant  to  said 
bill,  and  required  to  answer  the  same,  but  does  not  waive  the 
oath;  also  prays  for  an  injunction  against  parties,  together 
with  Madison  Nelson,  restraining  them  from  cutting,  felling, 
removing,  or  wasting  the  timber  on  said  four  and  one-half 
acre  tract,  and  also  that  the  damage  sustained  by  reason  of 
the  cutting,  etc.,  might  be  assessed  by  the  court,  and  execution 
issue  therefor;  and  for  other  and  further  relief. 

A  writ  of  injunction  was  issued  out  of  said  court,  in  pursu- 
ance of  the  prayer  of  said  bill,  and  served  on  the  defendants, 
Madison  Nelson,  James  M.  Nelson,  and  J.  H.  Woodin. 

Afterwards,  at  the  February  term,  1862,  of  said  court,  the 
srid  Madison  Nelson,  J.  II.  Woodin,  William  M.  Swaine, 
James  M.  Nelson,  John  Murdoch,  and  William  Brebner,  filed 
their  sworn  joint  and  several  answer  to  said  bill  of  complaint. 

William  Brebner,  for  himself,  admits  in  said  answer  the 
indebtedness  from  him  to  defendant  in  error,  as  charged  in  the 
bill,  and  the  execution  and  delivery  of  the  promissory  notes 
therein  stated,  and  also  the  execution,  acknowledgment  and 
delivery  of  the  deed  of  mortgage  therein  referred  to.  The 
other  said  defendants  say  they  are  not  advised  as  to  said  mat- 
ters, and  therefore  neither  admit  nor  deny  the  same. 

And  the  said  defendants,  excepting  said  Brebner,  further 
answering,  state,  that  as  to  the  averments  in  said  bill  of  pro- 
ceedings to  foreclose  the  said  mortgage,  and  the  sale  of  the 
said  premises  before  described,  under  the  decree  of  said  court 
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id  the  purchase  thereof  by  complainant,  they  know  nothing, 
and  neither  admit  nor  deny  the  same. 

And  all  of  the  defendants,  further  answering,  deny  the 
allegation  in  said  bill,  that  the  four  and  one-half  acre  tract 
referred  to  therein  is  chiefly  valuable  for  the  timber  thereon, 
and  that  both  tracts  embraced  in  said  mortgage  were  not  worth 
more  than  $1,250,  but  aver  the  same  to  far  exceed  that  sum 
ill  value,  and  not  to  be  mainly  valuable  for  timber. 

And  said  William  Brebner  admits  that  suit  was  commenced 
in  said  court  for  the  foreclosure  of  said  mortgage,  but  as  to 
the  subsequent  proceedings  in  said  court,  and  the  sale  of  said 
land,  and  the  amount  bid  therefor,  not  knowing,  neither 
admits  nor  denies  the  same, 

Madison  Nelson  admits  the  cutttng  of  same  timber  on  the 
land  referred  to,  but  says  that  none  was  cut  or  carried  away 
for  several  days  prior  to  the  filing  of  said  bill;  and  avers  that 
he  was  not,  nor  was  any  one  in  his  employ,  engaged  in  cutting 
or  carrying  away  timber  from  said  land  at  the  time  of  filing 
of  said  bill,  but  that  he  had  desisted  therefrom,  and  so 
announced  to  those  in  his  employ  several  days  prior  thereto. 
And  respondents,  Woodin  and  Brebner,  deny  that  they,  or 
either  of  them,  assisted,  aided  or  abetted  in  cutting  or  remov- 
the  timber  from  said  premises. 

Respondents,  Swaine,  James  Nelson,  and  Murdock,  admit 
that  they  did  assist  in  removing  some  timber,  but  aver  that  it 
was  prior  to  the  filing  of  said  bill,  and  that  neither  of  them 
were  so  engaged  at  the  time  of  filing  said  bill,  as  charged 
therein. 

Respondent,  Madison  Nelson,  denies  that  he  cut  or  carried 
away  from  said  premises  any  timber  to  make  ties,  and  avers 
that  all  the  timber  cut  thereon  would  not  exeeed  in  value  ten 
dollars,  and  was  cut  by  the  authority  of  one  J.  II.  Y\Toodin, 
who  was  then  in  possession  of  said  premises. 

At  the  same  term  of  said  court  a  general  replication  was 
filed  by  complainant  to  said  answer;  and  the  defendants 
entered  their  motion  to  dissolve  said  injunction. 

The  cause  was  heard  at  the  September  term,  1862,  of  the 
Fulton  Circuit  Court,  befure  Hon.  C.  L.  Higbee,  Chancellor, 
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when  complainant  introduced  and  read  in  evidence  the  follow- 
ing depositions,  subject  to  objection  and  exception  by  defend- 
ants as  to  such  parts  thereof  as  are  liable  to  exception  for 
irrelevancy  and  immateriality. 

Abram  Marchant  swears  that  he  is  acquainted  with  the  four 
and  a  half  acre  tract  referred  to  in  the  bill,  and  had  been  for 
thirty-three  years.  About  the  middle  of  January,  1862,  saw 
William  M.  Swaine  with  some  wood.  Pinegar  asked  him 
where  he  got  it.  He  said,  back  a  little  way.  Said  Madison 
Nelson  asked  him  to  get  it,  and  he  was  hauling  for  him. 
Wood  wTas  hickory,  oak  and  elm.  Some  fit  for  fencing.  We 
went  on  the  said  tract.  Saw  Murdoch  chopping  poles.  Saw 
one  man  chopping  a  big  tree  that  had  been  felled;  saw  several 
chopping.  Pinegar  asked  Nelson  what  right  he  had  to  cut; 
Nelson  said  he  had  consulted  a  lawyer  in  Peoria,  who  told  him 
he  had  a  right  to  cut.  Said  he  meant  to  cut  all  off  said  tract; 
said  he  had  paid  Woodin  $120  or  $130  for  the  right  to  cut 
timber.  The  timber  was  cut  clean  off  from  about  one  hun- 
dred and  thirty  scpiare  rods.  Witness  then  describes  the 
quality  of  timber  cut,  and  swears  that  he  would  consider  said 
four  and  a  half  acre  tract  valuable  chiefly  for  the  timber;  also 
that  he  knows  the  other  tract  referred  to  in  the  bill,  and  should 
think  the  two  tracts  worth  $1,178.50. 

On  cross-examination,  witness  says,  according  to  his  best 
recollection  the  timber  was  cut  the  fore  part  of  the  week  . 
before  the  injunction  was  served  upon  defendants,  or  there 
might  have  been  a  week  intervening.  The  timber,  he  says, 
was  principally  saplings.  Some  two  or  three  trees  he  thinks 
were  suitable  for  hewing,  and  some  for  fencing,  etc.  Perhaps 
some  two  hundred  rails  could  have  been  made  from  the  timber 
cut.  The  timber  on  the  ground  for  rails  was  worth  about  four 
dollars. 

William  McCoy  swears,  that  he  knows  and  has  been  on  the 
four  and  a  half  acre  tract.  Madison  Nelson,  John  Murdoch, 
James  Nelson  and  William  Swaine,  were  hauling  timber  off. 
Madison  Nelson  was  there  when  the  timber  was  cut,  and  it 
was  hauled  by  his  orders.  There  were  twenty-one  loads, 
(some  small  loads),  worth  $5.25.     The  timber  was  cut  about 
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the  middle  of  January.  There  were  four  or  five  black  oak 
trees  cut,  averaging  about  six  inches  at  butt. 

George  Marchant  swears,  that  he  knows  the  four  and  a  half 
acre  tract;  that  it  is  valuable  chiefly  for  timber;  worth  $20 
an  acre.  Swaine  said  he  had  got  his  load  of  wood  from  a 
piece  of  land  Nelson  was  at  work  at.  He  said  it  was  for  Mr. 
Nelson.  This  was  near  or  before  the  middle  of  January,  1862. 
Went  to  where  Nelson  had  his  hands  at  work.  Murdock  was 
there  with  his  team.  He  was  trimming  up  some  hickory  poles. 
Saw  two  men  chopping  on  a  large  tree  of  burr-oak  that  was 
felled.  Madison  Nelson  told  complainant  that  he  meant  to 
cut  all  the  timber  off  said  four  and  a  half  acre  tract ;  that  he 
had  bought  it  from  Woodin,  and  given  $25  per  acre  for  it; 
that  he  had  consulted  a  lawyer  about  it,  and  paid  out  over 
$100  on  it.  Thinks  there  was  about  one  acre  off  of  which 
timber  was  cut. 

Henry  Lishman  swears,  that  he  knows  the  tract  of  four  and 
a  half  acres;  that  it  is  timber  land.  Went  over  there  about 
the  16th  or  18th  of  January.  Madison  Nelson  was  there. 
Saw  no  one  cutting.  Went  over  the  patch  about  the  18th  of 
January.  Asked  Nelson  if  he  had  any  wood  to  spare.  Told 
me  to  take  the  axe,  and  went  over  this  same  patch,  and  1  cut 
down  two  and  one  half  loads  of  wood  poles,  and  ordered  it 
hauled  home.  When  I  went  over,  saw  complainant,  Pinegar, 
and  made  an  agreement  with  him  about  the  wood  I  had  cut. 

The  court  certifies  that  the  foregoing  depositions  were  all 
the  evidence  offered  in  the  case  by  either  party. 

After  the  hearing,  the  court  rendered  a  decree,  reciting  the 
hearing  of  the  cause  "  upon  the  bill,  answer,  replication  and 
depositions,  and  the  court  had  examined  and  inspected  said 
evidence,"  and  ordering  and  decreeing  "  that  the  said  bill  be 
dismissed  as  to  all  the  said  defendants  except  as  to  the  said 
Madison  Nelson;  and  that  as  to  the  said  Madison  Nelson  the 
said  injunction  be  made  perpetual,  and  that  the  said  Madison 
Nelson  pay  the  costs  of  this  suit,  and  that  the  said  complain- 
ant? have  execution  therefor  as  at  common  law." 

The  case  is  brought  to  this  court  by  defendant,  Madison 
Nelson,  by  writ  of  error,  and  the  following  are  the  grounds 
of  error  assigned : 
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The  court  below  erred  in  admitting  and  considering  improper 
evidence  on  behalf  of  the  complainant  below. 

The  court  erred  in  perpetuating  the  injunction  against 
defendant  Madison  Nelson  below,  and  in  rendering  a  decree 
against  him  therefor  and  for  costs. 

The  finding  and  decree  of  the  court  below  were  contrary  to 
equity  and  against  the  evidence,  there  being  no  sufficient 
evidence  to  sustain  the  same. 

The  proceedings  and  final  decree  below  were  otherwise 
irregular,  informal  and  insufficient. 

Judd,  Boyd  &  James,  for  Plaintiff  in  Error. 

1.  1.  There  was  no  proof  whatever  introduced  as  to  the 
indebtedness  from  Brebner  to  Pinegar,  nor  as  to  the  mortgage 
security  on  the  land  in  question,  nor  as  to  the  failure  to  pay 
the  indebtedness  secured  by  the  mortgage,  nor  as  to  the  fore- 
closure proceedings,  nor  as  to  the  sale,  nor  as  to  the  certificate 
of  purchase,  etc.,  all  of  which  were  averred  in  Pinegar's  bill, 
but  neither  admitted  nor  denied  by  Nelson's  answer.  The 
decree  against  Nelson,  perpetuating  the  injunction  and  for 
costs,  therefore,  cannot  be  sustained,  even  if  the  proofs  as  to 
waste  be  regarded  as  sufficient.  When  matters  in  the  bill  are 
neither  admitted  nor  denied  by  the  answer,  they  must  be  sus- 
tained by  proof.  De  Wolf  et  al.  v.  Long,  2  Gilm.  679 ;  Fuqua 
v.  Rolineon,  5  Gilm.  128;  Dooley  v.  Stipp,  26  111.  89. 

2.  Material  allegations  of  the  bill  not  admitted  by  the 
answer,  not  having  been  sustained  by  proof  on  the  hearing 
of  the  decree,  will  be  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed.     De  Wolfetal  v.  Long,  2  Gilm/ 679,  683. 

II.  The  bill  avers  that  Nelson,  aided  by  the  other  defend- 
ants below,  was,  at  the  time  of  filing  the  bill,  (17th  January, 
1862,)  cutting  and  carrying  away  the  timber  on  the  land. 
There  are  no  averments  in  the  bill,  of  threats  to  commit  waste 
or  as  to  insolvency. 

Two  witnesses,  or  the  equivalent,  are  required  to  overcome 
the  sworn  answer;  and  it  denies  that  Nelson,  or  any  one  in 
is  employ,  cut  or  carried  away  any  timber  for  several  days 
before  the  filing  of  the  bill,  and  avers  that  he  had  desisted 
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therefrom,  and  so  informed  his  employees  several  days  before 
the  bill  was  filed.  To  meet  this,  the  following  evidence  is 
adduced  by  complainant  below:  Abram  Marchant  proves 
some  cutting  and  hauling  "  about  the  middle  of  January,  1862," 
and,  on  cross-examination,  shows  that  it  was  "  the  fore  part  of 
the  week  before  the  injunction  was  served,"  [it  was  served 
January  23,  1862,]  "  or  there  might  have  been  a  week  inter- 
vening." Vm.  McCoy  proves  cutting  and  hauling  "  about 
the  middle  of  January."  George  Marchant  swears  to  cutting 
and  hauling  "near  or  before  the  middle  of  January,  1862." 
And  Henry  Lishman  swears  that  about  the  16th  or  18th  of 
January,  he  (Lishman)  cut  two  and  a  half  loads  of  poles  for  him- 
self; but  Kelson  is  not  clearly  connected  with  this,  and  Lishman 
made  a  subsequent  arrangement  with  Pinegar,  (defendant  in 
error,)  as  to  the  poles.  This  is  all  the  evidence  adduced  as  to 
the  cutting  or  carrying  away  of  the  timber. 

The  answer  of  Nelson  states  that  all  the  timber  cut  would 
not  exceed  in  value  ten  dollars,  and  was  cut  on  the  authority 
of  J.  II.  Woodin,  who  was  in  possession  of  the  premises. 
There  was  no  proof  on  the  hearing  contradicting  this. 

III.  There  were  some  proofs  as  to  threats  by  Nelson  about 
cutting  the  timber;  but  the  bill  contains  no  averment  what- 
ever as  to  threats. 

The  allegations  and  proofs  must  correspond,  materially  sup- 
porting each  other.  Although  a  good  case  may  appear  in  the 
evidence,  yet  if  it  is  variant  from  the  one  stated  in  the  bill,  the 
bill  must  be  dismissed.  McKay  v.  Bissett  et  al.,  5  Gilm.  505 ; 
Rowan  v.  Bowles  et  al.,  21  111.  19. 


L.  W.  Ross,  for  Defendant  in  Error. 

Breese,  J.  It  is  objected  against  the  decree  in  this  case, 
that  no  proof  was  exhibited  of  the  mortgage  and  decree,  and 
the  subsequent  proceedings  under  it.  The  answer  of  all  the 
defendants  except  Brebner,  the  mortgagor,  neither  admitted 
nor  denied  the  allegations  of  the  bill  in  these  particulars,  and 
the  rule  is  well  settled  in  this  court,  that  the  material  allege- 
tions  of  a  bill  in  chancery,  not  admitted  or  denied  by  the 
answer,  must  be  proved  by  the  complainant.     This  rule  will 
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be  applied  in  all  proper  cases,  but  tins  is  not  one  demanding  its 
application.  The  complainant  claims  land  as  mortgagee  in 
fee  of  Brebner,  one  of  the  defendants,  and  the  execution  of 
the  mortgage  and  its  forfeiture  are  fully  admitted  by  him. 
He  was  the  only  person  having  an  interest  in  the  land,  and  he 
admits  the  sale  and  conveyance  of  it.     This   mortgage,  and 

«.<  OCT? 

the  proceedings  under  it  in  chancery,  whereby  it  was  fore- 
closed and  the  premises  sold,  are  made  exhibits  in  the  bill  by 
reference.  They  are  a  part  of  the  files  and  records  of  the  court 
that  heard  the  cause,  and  were  examined  and  considered  by 
the  court,  as  the  decree  expressly  states.  For  the  purposes  of 
this  case,  the  allegations  of  the  complainans  were  sufficiently 
proved. 

But  if  the  proceedings  to  foreclose  were  not  proved,  still  a 
case  is  made  out  against  the  defendants  by  the  exhibit  of  the 
mortgage  alone.  The  complainant,  as  mortgagee  of  the  land, 
was  the  owner  of  the  fee  as  against  the  mortgagor  and  all 
claiming  under  him.  He  had  the  jus  in  re  as  well  asa<$  rem, 
and  being  so,  is  entitled  to  all  the  rights  and  remedies  which 
the  law  gives  to  such  an  owner.  Delahay  v.  Clement, 
3  Scam.  202;  Vansant  v.  Almon,  23  111.  33;  Carroll  v. 
Ballance,  26  111.  17. 

That  the  owner  of  land  has  a  right  to  an  injunction  to  stay 
waste  being  committed  upon  it,  it  is  unnecessary  to  argue.  A 
mortgagee  of  the  fee,  has  the  same  right.  Robinson  v.  Lit- 
ton, 3  Atkins,  209;  Brady  v.  Waldron,  2  Johns.  Ch.  148,  and 
this,  in  a  State  where  courts  do  not  hold  the  mortgagee  to  be 
the  owner  of  the  fee.  If  but  a  mere  security  for  the  debt,  an 
injunction  is  allowed  to  prevent  a  deterioration  of  that  security. 
The  same  doctrine  obtains  in  Connecticut.  Cooper  v.  Davis, 
15  Conn.  561.  And  in  Maryland.  Salman  v.  Claggett,  3  Bland 
Ch.  R.  126;  and  there,  when  the  mortgage  debt  was  not  due. 
Murdoch's  Case,  2  id.  461. 

It  is,  on  the  whole,  doubtful,  if  the  mortgagee,  before  possess- 
sion  taken,  as  any  other  remedy  except  by  injunction,  to 
prevent  waste.  On  the  other  facts,  the  proof  was  sufficient. 
The  decree  is  affirmed.  I 

Decree  affirmed. 


31— -30th  111. 
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Granville  Kimball,  Plaintiff  in  Error,  v.  Martin  O. 
Walker,  and  James  Moore,  Defendants  in  Error. 

ERROR  TO  COOK. 

The  rule  that  objections  to  the  jurisdiction  of  a  court  of  chancery  must 
be  raised  by  a  plea  or  demurrer  in  the  first  instance,  extends  only  to 
questions  of  jurisdiction  over  the  parties. 

The  court  may,  for  its  own  protection,  interpose  the  objection,  at  any  stage 
of  the  proceedings,  that  it  has  no  jurisdiction  over  the  subject-matter  of 
the  suit. 

If,  however,  in  such  a  case,  the  court  below  has  proceeded  to  a  final 
decree  without  objection,  and  by  lapse  of  time  the  complainant's  action 
at  law  would  be  barred,  this  court  will  examine  the  merits  of  the  con- 
troversy. 

A  submission  to  an  arbitration  does  not  require  any  particular  form  of 
words.  Where  an  arbitrator  does  not  go  beyond  the  terms  of  the  refer- 
ence, and  there  is*  no  fraud,  mistake,  undue  influence  or  corruption,  the 
award  must  be  conclusive  upon  the  parties. 

In  1854,  Kimball  bought  of  John  Frink  &  Co.,  for  the  account  of  himself 
and  Walker,  certain  stage  property,  for  $53,000,  paying  10,600  in  cash, 
and  for  the  balance  giving  his  notes,  which  were  indorsed  by  Walker. 
The  business  was  continued  by  Kimball  &  Walker,  and  afterwards 
Moore  purchased  one-third  interest  in  the  business,  and  was  admitted  as 
a  partner  from  the  date  of  the  purchase,  and  signed  his  name  to  the 
notes  previously  given  to  Frink  &  Co.  Walker  paid  one-third  of  the 
$53,000  to  Frink  &  Co.,  and  Kimball  paid  the  balance.  Subsequently 
Kimball  sold  to  Walker  &  Moore  all  his  interest  in  the  firm.  It  was 
held,  that  if  this  excess  paid  by  Kimball  over  and  above  his  just  pro- 
portion was  an  advance  to  the  firm,  his  claim  against  the  firm  had  been 
released  by  the  sale  of  his  interest  to  Walker  &  Moore.  If,  however,  it 
was  an  advance  made  to  Moore,  then  he  must  look  to  Moore  for  his  pay, 
and  Walker  could  not  be  liable  in  any  way  for  it. 

Where  a  deed  conveying  real  or  personal  property  acknowledges  the 
receipt  of  the  purchase-money,  this  recital  can  be  explained  and  con" 
tradicted  by  parol  evidence  which  shows  that  the  money  has  not  in  fact 
been  paid.  But  such  evidence  cannot  affect  the  legal  import  of  the 
deed.  The  grantor  is  estopped  to  claim  a  resulting  trust  in  his  favor,  or 
to  deny  that  the  deed  was  executed  for  the  uses  expressed  in  it. 

This  was  a  bill  in  chancery  filed  by  plaintiff  in  error  against 
defendants  in  error,  on  the  5th  day  of  February,  1858,  in  the 
Circuit  Court  of  Cook  county. 

The  bill  states,  that  prior  to  the  1st  day  of  July,  1854,  com- 
plainant, together  with  John  Frink,  Martin  O.  Walker,  Loren- 
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zo  P.  Sanger,  Cyras  D.  Davis,  and  David  L.  Moore,  were 
engaged  in  the  staging  business  in  the  State  of  Illinois  and 
other  States,  under  the  name,  etc.,  of  John  Frink  &  Co.,  and 
were  the  owners  of  a  large  amount  of  personal  property  and 
real  estate. 

That  on  or  about  the  first  day  of  July,  1854,  the  firm  of 
John  Frink  &  Co.  dissolved  their  partnership. 

That  on  or  about  the  first  day  of  July,  1854,  the  complain- 
ant made  an  agreement  with  the  lafte  firm  of  John  Frink  & 
Co.  to  purchase  of  them  all  their  right,  title  and  interest  of, 
in  and  to  all  their  property  in  the  State  of  Missouri  and  Terri- 
tory of  Kansas,  consisting  of  horses,  carriages,  harness,  real 
estate  and  other  property,  for  which  complainant  agreed  to 
give  $53,000;  and  to  secure  the  payment  thereof,  the  com- 
plainant executed  and  delivered  to  said  John  Frink  &  Co.  his 
individual  promissory  note  for  $10,600,  and  at  the  same  time 
made  and  executed  to  said  John  Frink  &  Co.,  and  delivered 
to  them  four  other  promissory  notes  made  by  complainant,  and 
signed  by  defendant  James  Moore,  and  indorsed  by  the  other 
defendant,  Martin  O.  "Walker,  for  $10,600  each,  one  of  which 
was  payable  six  months  after  date,  one  twelve  months,  one 
eighteen  months,  and  the  other,  two  years  after  the  date  there- 
of, all  with  six  percent,  interest. 

That  after  the  making  and  execution  of  the  notes,,  and  on  or 
about  the  first  day  of  July,  1854,  aforesaid,  the  complainant 
and  defendants  entered  into  copartnership  in  the  business  of 
running  stages,  carrying  passengers  and  mails,  etc.,  under  the 
name  of  Kimball,  Moore  &  Co.,  and  on  entering  into  such  co- 
partnership, the  property  so  as  aforesaid  purchased  by  the 
complainant  of  John  Frink  &  Co.,  was  put  into  and  became 
the  property  of  the  said  firm  of  Kimball,  Moore  &  Co.,  and 
said  Kimball,  Moore  &  Co.  were  to  account  to  the  complain- 
ant for  the  purchase  monev,  being  $53,000. 

That  Kimball,  Moore  &  Co.  did  not  pay  the  said  several 
notes  or  any  or  either  of  them,  but  the  whole  amount  thereof, 
with  the  interest  was  paid  by  complainant. 

Thnt  afterwards,  to  wit,  on  or  about  the  first  day  of  Octo- 
ber, 1S55,  the  defendant  Walker  accounted  with  the  complaint 
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ant  for  $17,638.85,  for  which  complainant  gave  hiin  a  receipt, 
etc. 

That  the  entire  balance  of  said  $53,000,  with  the  interest 
thereon,  is  still  due  and  unpaid  to  the  complainant  from  the 
said  firm  of  Kimball,  Moore  &  Co. 

That  afterwards,  to  wit,  on  or  about  the  first  day  of  April, 
1856,  an  agreement  was  made  between  said  parties,  by  which, 
among  other  things,  the  complainant  granted,  bargained,  sold, 
assigned,  set  over  and  delivered  to  said  defendants  all  his 
right,  title,  claim  and  interest  of  complainant  in  and  to  all  the 
personal  property  theretofore  and  at  that  time  belonging  to 
said  firm  of  Kimball,  Moore  &  Co.,  including  stages,  horses, 
harness,  mail  contracts  with  the  United  States;  also,  all  other 
property  not  therein  enumerated;  also,  all  the  interest  of  said 
Kimball  in  and  to  all  the  real  estate  belonging  legally  or 
equitably  to  said  firm  of  Kimball,  Moore  &  Co.,  including 
leasehold  and  all  other  interest,  whatever  the  same  was,  then 
in  said  firm,  or  in  the  name  of  either  or  any  of  the  individual 
members  of  said  firm,  or  in  the  name  of  other  parties  (except- 
ing thereinafter  mentioned);  and  it  was  further  agreed  that 
deeds,  releases,  and  all  other  necessary  evidences  of  title 
should  be,  within  a  reasonable  time,  made  by  said  Kimball  to 
saide  defendants  for  his  said  interest  in  such  real  estate.  It 
was  further,  by  said  agreement,  agreed  that  the  partnership 
thereftofore  existing  between  said  parties,  should  be  and  was 
thereby  dissolved,  and  the  business  was  to  be  continued  by 
said  defendants.  It  was  further  agreed,  that  an  account  was 
to  be  taken  and  settlement  made  by  William  Vernon,  of  and 
concerning  all  moneys  received  by  3omplainant  belonging  to 
said  firm,  and  of  and  concerning  all  disb\irsements  made  by 
said  Kimball  for  and  on  account  of  said  firm,  and  all  accounts 
between  said  late  firm  of  Kimball,  Moore  &  Co.,  and  com- 
plainant, were  to  be  finally  and  fully  settled  by  the  decision  of 
said  Vernon,  and  in  the  settlement  of  said,  accounts  said  Kim- 
ball was  to  be  allowed  the  sum  of  $1,200  for  his  services. 

That  in  and  by  said  agreement  it  was  further  agreed,  that 
the  said  defendants  should  pay  the  complainant,  as  a  consid- 
eration for  the  sale  of  his  interest  in  said  property    to  said 
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defendants,  the  sum  of  $5,000  within  four  months  of  the  date 
of  said  agreement,  with  ten  per  cent,  interest,  and  the  further 
sum  of  $13,166  within  three  years  from  the  date  thereof,  with 
interest  annually  at  ten  per  cent. 

The  complainant,  in  his  bill,  claims  and  insists  that  the 
defendants  became  jointly  liable  to  pay  him  the  amount  that 
should  be  found  due  him  upon  a  just  accounting  for  the  said 
notes,  or  the  subject-matter  thereof,  etc. 

It  is  further  stated  in  the  bill,  that  said  notes  were  made 
and  signed,  and  indorsed  by  all  parties,  so  as  to  make  both 
defendants  liable  upon  said  notes.  The  agreement  is  copied 
in  full,  marked  A. 

It  is  further  stated  in  the  bill,  that  after  the  making  of  the 
last  mentioned  agreement,  to  wit,  on  or  about  the  first  day  of 
April,  1856,  the  complainant  and  defendants  appeared  before 
the  said  William  Vernon  and  produced  their  respective 
accounts,  and  the  said  William  Vernon  having  examined  the 
same,  awarded  and  decided  that  there  was  due  to  the  com- 
plainant from  said  Moore  and  Walker,  the  sum  of  $14,133.74, 
on  the  first  of  April,  1856. 

That  upon  such  submission  and  examination  before  and  by 
said  William  Vernon,  the  said  notes  hereinbefore  mentioned, 
or  the  subject  matter  thereof,  and  the  moneys  paid  thereon  by 
complainant,  were  not  submitted  to  or  passed  upon  by  said 
Vernon;  that  the  complainant  insisted  that  the  said  notes  and 
the  subject-matter  thereof  should  be  taken  into  account,  and 
be  passed  upon  by  said  Vernon,  but  the  defendants  insisted 
that  they  did  not  come  within  the  said  submission,  and  that 
the  said  arbitrator  had  no  right  to  take  them  into  consideration, 
and  the  said  Vernon  so  held  and  decided,  and  the  same  were 
excluded,  and  were  in  no  way  or  manner  submitted  to  or 
passed  upon  by  said  arbitrator. 

That  immediately  after  the  execution  and  delivery  of  such 
agreement,  the  complainant  withdrew  from  said  firm  of  Kim- 
ball, Moore  &  Co.,  and  all  the  right,  title  and  interest  of  said 
complainant  to  the  property  so  sold  and  transferred,  or  agreed 
to  be,  to  the  said  defendants,  was  turned  over  to,  and  posses- 
sion thereof  taken,  by   said  defendants,  who  have  ever  since 
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had,  and  still  have,  use  and  enjoy  the  same,  except  such  as 
they  have  converted  and  disposed  of. 

That  complainant  has  executed  deeds,  releases,  etc.,  and 
left  them  with  said  "Vernon  for  said  defendants,  and  has  at  all 
times  offered  and  been  willing  to  execute  and  deliver  all  other 
papers,  agreements  and  releases,  etc.,  if  they  shall  require  it. 

That  complainant  has  applied  to  them  to  account,  etc. 

Prayer  for  an  accounting,  etc.,  and  that  defendants  pay 
complainant  the  amount  due  him,  etc.,  and  the  amount  due 
him  for  moneys  paid  upon  said  notes,  etc.,  and  for  further  and 
other  relief.     Oath  waived. 

On  March  29,  1858,  defendant  "Walker  filed  his  separate 
answer. 

The  answer  admits  the  partnership  of  John  Frink  &  Co.,  as 
stated  in  the  bill. 

The  answer  also  admits  the  purchase  by  complainant  of  John 
Frink  &  Co.,  as  stated  in  said  bill,  and  that  he  made  and 
executed  the  notes  stated  in  said  bill,  and  that  the  same  were 
indorsed  by  defendant  "Walker ;  but  denies  that  said  purchase 
was  made  by  defendant  for  his  sole  use  and  benefit,  and  that 
Moore  at  that  time  signed  said  notes,  or  so  far  as  defendant 
knew,  had  any  interest  in  them,  and  claims  that  the  purchase 
was  made  on  joint  account  of  complainant  and  defendant 
Walker. 

That  immediately  after  the  purchase,  complainant  took 
charge  of  the  business  under  the  firm  of  G.  Kimball  &  Co. 

That  afterwards,  defendant  Moore  came  into  the  concern, 
and  the  firm  was  then  changed  into  Kimball,  Moore  &  Wal- 
ker, and  some  time  thereafter  Moore  signed  the  notes  given 
for  the  purchase  of  the  property  of  John  Frink  &  Co. 

That  the  property  purchased  of  John  Frink  &  Co.,  was  put 
into  and  made  part  of  the  property  of  Kimball,  Moore  &  Co. 

Defendant  denies  that  Kimball,  Moore  &  Co.  agreed  to 
account  to  complainant  for  the  purchase-money.  That  he 
paid  complainant  $17,638.85  on  account  of  said  property  and 
notes. 

Defendant  denies  that  complainant  paid  said  notes,  and 
insists  that  they  were  paid  by  both  defendants  and  com- 
plainant. 
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Defendant  denies  that  anything  is  due  complainant  from 
defendants.     ■ 

That  business  was  not  profitable,  etc. 

Defendant  admits  that  defendants  bought  out  the  interest  of 
complainant,  as  stated  in  the  bill. 

Denies  joint  liability  on  notes,  etc. 

Defendant  admits  the  arbitration  before  Yernon,  and  that 
he  reported  due  complainant,  $8,778.30,  instead  of  $14,133.74, 
as  stated  in  the  bill. 

It  may  be  true,  as  stated  in  said  bill,  that  complainant  in- 
sisted that  Yernon  should  take  into  account  the  notes,  and 
that  defendant  objected,  but  he  neither  admits  nor  denies  it. 
The  answer  does  not  claim  that  the  notes  were  passed  upon 
by  Yernon,  but  insists  that  he  fully  paid  his  one-third,  and 
further  states  that  Moore  paid  his  share. 

Defendant  claims  that  all  matters  were  submitted  to  Yernon, 
and  that  he  has  made  his  award,  etc. 

Amendments  to  bill,  praying  a  set-off. 

The  statement  and  award  of  Yernon  in  pursuance  of  the 
agreement. 

Replication  to  answer  of  defendant  Walker. 

Answer  of  Moore  admits  the  existence  of  the  firm  of  John 
Frink  &  Co.,  and  its  dissolution,  as  stated  in  the  bill. 

Admits  purchase  by  complainant,  of  property  of  John  Frink 
&  Co.,  but  insists  it  was  made  for  joint  benefit  of  himself  and 
defendant  Walker,  and  admits  the  giving  of  the  promissory 
notes. 

That  some  time  after  making  and  delivery  of  the  notes,  he 
(defendant  Moore)  signed  the  said  notes. 

That  on  the  first  of  July,  1854,  complainant  and  defendant 
Walker  entered  into  copartnership  as  alleged  in  the  bill,  and 
that  some  time  afterwards  defendant  Moore  was  received  into 
partnership  as  from  the  same  date,  etc. 

Admits  that  the  property  purchased  of  John  Frink  &  Co. 
was  put  into  and  became  a  part  of  the  property  of  the  new 
firm  of  Kimball,  Moore  &  Co.,  but  denies  that  said  firm  of 
Kimball,  Moore  &  Co.  agreed  to  account  to  and  with  the 
complainant  for  the  value  of  the  same,  and  claims  that  Walker 
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paid  complainant  the  sum  of  $17,638.85,  and  $1,000  in  full 
for  his  share. 

Denies  that  the  entire  two-thirds  of  $53,000  is  due  to  com- 
plainant. 

Admits  that  defendants  purchased  of  complainant  all  his 
interest  in  said  property  of  Kimball,  Moore  &  Co.,  as  stated  in 
said  bill. 

Denies  that  it  was  intended,  by  giving  said  notes,  to  make 
said  complainant  and  defendants  jointly  liable.  ' 

Admits  that  parties  appeared  before  Yernon,  and  that  he 
made  an  award,  as  stated  in  answer  of  Moore. 

States  that  on  or  about  the  6th  day  of  December,  1854,  he 
purchased  one-third  of  the  property  of  Kimball,  and  paid  him. 
Does  not  state  how  he  paid  him. 

The  answer  sets  up  a  bill  of  sale  by  Kimball  to  Moore, 
bearing  date  the  6th  day  of  December,  1854,  a  copy  of  which 
is  annexed  to  his  answer. 

That  on  the  31st  day  of  July,  1856,  he  advanced,  and  com- 
plainant received  from  him,  (defendant  Moore)  divers  large 
sums  of  money  on  account,  amounting  in  the  aggregate  to  large 
sums  of  money,  that  is  to  say,  the  sum  of  $22,337.27,  for  which 
said  complainant  executed  to  said  defendant  his  certain  receipts 
annexed  to  the  answer,  marked  1,  2  and  3. 

Alleges  that  business  was  unprofitable,  and  refers  to  a  letter 
annexed  to  the  answer,  etc. 

Complainant's  replication  to  answer  of  Moore. 

Afterwards,  at  the  April  term  of  said  court,  upon  the  final 
hearing  of  the  cause,  a  decree  was  entered  dismissing  the  bill, 
and  the  plaintiff  brings  the  case  to  this  court  by  writ  of  error. 

C.  Beckwith,  and  E.  Van  Buren,  for  Plaintiff  in  error. 

I.  On  the  first  day  of  July,  1854,  the  complainant  pur- 
chased of  John  Frink  &  Co.,  consisting  of  John  Frink, 
Martin  O.  Walker,  Lorenzo  P.  Sanger,  Cyrus  D.  Davis,  and 
David  L.  Moore,  certain  property  theretofore  used  by  them 
in  the  staging  business,  in  Missouri  and  Territory  of  Kansas, 
for  the  sum  of  fifty-three  thousand  dollars.  Ten  thousand 
and  six  hundred  dollars  of  the  purchase  money  was  paid  in 
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cash,  and  the  remainder  was  to  be  paid  in  fonr  equal  install- 
ments, of  $10,600  each  in  six,  twelve,  eighteen,  and  twenty- 
four  months  from  date,  with  interest  at  the  rate  of  six  per 
cent.  The  deferred  installments  of  the  purchase-money  were 
secured  by  four  promissory  notes  of  the  complainant,  dated 
July  1,  1851:,  for  $10,600,  each,  payable  at  the  times  above 
mentioned,  with  interest  as  above  stated,  which  notes  were 
indorsed  by  the  defendant,  Martin  O.  Walker.  This  purchase 
was  made  on  the  joint  account  of  the  complainant  and  the 
defendant,  Walker,  as  admitted  by  Walker  and  Moore.  At 
the  time  said  purchase  was  made  the  complainant  and  Walker 
entered  into  co-partnershij)  for  the  transacting  of  the  staging 
business.  Shortly  after  the  purchase  was  made,  the  defendant, 
Moore,  was  received  into  the  co-partnership,  as  from  July  1, 
1854.  Each  of  the  parties  was  to  pay  one- third  of  said  pur- 
chase-money, and  have  one-third  of  the  profits,  and  bear  one- 
third  of  the  losses  of  the  business. 

II.  The  defendant,  Moore,  upon  being  received  into  the 
co-partnership,  signed  the  notes  given  to  John  Erink  &  Co., 
for  the  remainder  of  the  purchase-money.  By  the  agreement 
of  the  parties,  the  remainder  of  the  purchase- money  was  a 
debt  which  they  were  jointly  bound  to  pay,  in  unequal  pro- 
portions. Kimball  was  bound  to  pay  $7,066.67,  he  having 
already  paid  $10,600.  Walker  was  bound  to  pay  $17,666.66, 
and  Moore  was  bound  to  pay  $17,666.67.  The  complainant 
claims  that  he  has  been  compelled  to  pay  more  than  his  share 
of  said  common  debt,  and  the  first  question  that  arises  is, 
whether  a  court  of  equity  has  jurisdiction  to  take  an  account 
of  what  each  party  has  paid,  and  compel  contribution  from 
the  parties-  who  have  not  paid  their  proportion  of  such  sums 
as  they  ought  to  contribute  .  to  the  discharge  of  such  joint 
liability.  She  jurisdiction  of  the  court  in  such  cases  is  well 
settled. 

III.  The  objection  that  the  complainant  has  a  perfect 
remedy  at  law,  comes  too  late.  The  defendants  should  have 
taken  that  objection,  either  by  demurrer  to  the  bill,  or  by 
insisting  upon  it  in  their  answers  as  a  bar.  After  a  defendant 
has  put  in  an  answer  to  a  bill  in  chancery,  submitting  himself 
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to  the  jurisdiction  of  the  court,  without  objection,  it  is  too 
late  to  insist  that  the  complainant  has  a  perfect  remedy  at 
law,  unless  the  court  is  wholly  incompetent  to  grant  the  relief 
sought  by  the  bill.  Grandin  v.  LeRoy,  2  Paige,  509;  23 
Pick  153;  2  Johns.  Ch.  369;  4  Johns.  Ok.  290. 

IY.  The  next  question  in  the  case  is,  whether  Walker  has 
paid  towards  the  purchase-money  the  sum  he  was  bound  to 
pay.  The  purchase,  as  we  have  seen,  was  for  the  joint 
benefit  of  the  complainant  and  Walker,  and  Walker  was 
bound  to  discharge  one-third  of  the  liability  created  thereby. 
His  original  liability  was         -  $17,666  67 

Interest  on  the  same  from  July  1,  1854,  to  Sep- 
tember 22,  1855,         ----- 


Deduct  paid  Sept.  22, 1855,  .... 

Interest  on  balance  from  September  22,  1855,  to 
December  12,  1855,  - 


Deduct  paid  Dec.  12,  1855, 

Balance  due  from  Walker,  Dec.  12,  1855,       - 

To  this  balance  of  $350.20,  should  be  added  interest  from 
Dec.  12,  1855,  up  to  the  time  of  the  decree. 

Y.  The  next  question  in  the  case  is,  whether  Moore  has 
paid  towards  the  purchase-money  the  proportion  of  the  same, 
which  he  was  bound  to  pay.  It  is  admitted  that  the  recital  in 
the  bill  of  sale,  from  Kimball  to  Moore,  dated  December  5, 
1854,  \§  prima  facie  evidence  of  the  payment  of  Moore's  share 
of  the  purchase-money,  but  it  is  insisted  that  such  recital  is 
not  conclusive.     The  authorities  cited   settle  this  proposition. 

1.  The  answer  sets  up  a  payment  on  or  about  December 
5,  1854,  and  there  is  no  pretense  of  a  payment  after  that  time. 
At  tiiis  time,  nothing  had  been  paid  upon  the  notes  to  John 
Frink  &  Co.  It  is  evident  from  what  transpired  in  Mr.  Lord's 
office  when  the  bill  of  sale  was  drawn,  that  the  consideration 
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had  not  then  been  paid.     Moore  had  become  liable  to  pay  Ins 
portion  of  the  purchase-money  by  signing  the  notes  to  John 
Frink  &  Co.,  and  therefore,  he  thought  it  was  right  he  should 
have    a   paper    showing  or  acknowledging  his   interest;  and, 
therefore,  the  bill  of  sale  was  executed  and  delivered.     The 
bill  of  sale  was  not  executed  because  Moore  had  paid,  or  was 
then  about   to   pay   the   consideration,   but   because   he   had 
become  liable  to  pay  his  portion  of  the  purchase  money  by 
signing  the  notes  given   therefor.     Moore,  by  this  bill  of  sale, 
acquired  a  title  to  property  valued  at  $17,666.67,  and  he,  of  all 
other  men,  ought  to  know  whether  he   ever   paid   therefor. 
He  told  Mr.  Vernon  repeatedly  that  he  had  never  put  into  the 
concern  more  than  $1,500.     The  claim  of  Kimball  for  contri- 
bution was  presented   to  Vernon   for   allowance,  and   it  was 
rejected  by  him  as  no   coming  within  the  terms  of  the  sub- 
mission.    If  the  claim  had  been  paid,  Moore  would  naturally 
.have  said  so,  if  he  conversed  upon  the  subject,  but  instead  of 
pretending  that  he  had  paid  for  the  property  in  a  free  talk 
upon  the  subject,  he  repeatedly  admitted  that  he  had  never 
put  into  the  concern,  in  any  way  or  manner,  over  $1,500,  and 
it  appears  that  Moore  did  pay  some  accounts  against  the  firm, 
Which  were   allowed  him  by  Vernon.     These  were  the  only 
Slims  which  Moore,  at  that  time,  claimed  he  had  ever  paid  or 
put  into  the  company.     It  is  submitted  that  the  testimony 
conclusively  shows  that  Moore  has  never  paid  the  sum  which 
he  was  bound  to  contribute  towards  the  payment  of  the  orig- 
inal purchase  money,  or  any  part  of  the  same.     Having  shown 
that  Moore  did  not  pay  the  consideration  mentioned  in  the 
bill  of  sale  from  Kimball  to  him,  prior  to,  or  at  the  time  of  its 
execution  and  delivery,  the  burthen  of  proof  is  thrown  upon 
Moore,  to   show  when  and  how  the  same  was  paid  after  that 
time. 

2.  It  is  insisted  that  the  complainant  released  his  claim 
against  Walker  and  Moore  for  contribution,  by  his  bill  of  sale 
to  them,  dated  April  1,  1856.  By  this  agreement,  Kimball 
sells  to  Walker  and  Moore  all  the  right,  title,  claim  and  interest 
of  said  Kimball  in  and  to  all  the  personal  property  theretofore 
and  then  belonging  to  the  firm  of  Kimball,  Moore  &  Co.,  in- 
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eluding  stages,  horses,  mail  contracts  with  the  United  States; 
also,  all  the  property  not  therein  enumerated;  also,  all  the 
interest  of  said  Kimball  in  and  to  all  the  real  estate  belonging 
legally  or  equitably  to  said  firm  of  Kimball,  Moore  &  Co., 
including  leasehold  and  all  other  interest,  whatever  the  same 
is,  now  in  said  firm,  or  in  the  name  of  either  or  any  of  the 
individual  members  of  said  firm,  or  in  the  name  of  any  other 
parties.  It  is  manifest  that  this  language  applies  only  to 
Kimball's  one-third  interest  in  the  copartnership  property, 
and  has  no  reference  to  the  complainant's  claim  for  money 
paid  out  by  him  for  the  benefit  of  Walker  and  Moore,  indi- 
vidually. It  might  as  well  be  claimed  that  such  language 
would  discharge  the  individual  notes  of  Walker  and  Moore,  if 
the  complainant  had  held  the  same.  By  the  agreement,  Kim- 
ball was  to  execute  within  a  reasonable  time  thereafter,  deeds, 
releases,  and  necessary  evidences  of  title  to  Moore  and  Walker 
of  his  (Kimball's)  interest  in  the  real  estate.  The  agreement 
then  provides  for  a  settlement  of  certain  matters:  first,  of 
and  concerning  all  moneys  received  by  Kimball,  belonging  to 
said  firm ;  second,  of  and  concerning  all  disbursements  made 
by  said  Kimball  for  and  on  account  of  said  firm ;  third,  all 
accounts  between  said  late  firm  of  Kimball,  Moore  &  Co.  and 
said  Kimball.  It  will  be  seen  that  the  agreement  provides  for 
no  settlement  of  any  claim  that  Kimball  had  against  Walker 
and  Moore  individually.  The  sum  to  be  paid  Kimball,  was 
for  his  one-third  interest  in  the  property,  and  the  agreement 
makes  no  provision,  either  for  taking  an  account  of  moneys 
paid  by  Kimball  for  Walker  and  Moore,  individually,  or  for 
the  payment  of  any  such  moneys. 

It  appears  to  have  been  the  view  of  the  pleaders  who  drew 
the  bill  and  the  answers,  that  the  above  agreement  provided 
for  taking  an  account  and  payment  of  the  moneys  paid  by 
Kimball  for  Walker  and  Moore,  individually;  hence,  the 
award  of  Yernon  is  set  forth  in  the  bill,  together  with  the  fact 
that  he  refused  to  consider  this  claim  in  making  it;  and  hence 
the  answer  sets  up  the  award  as  a  bar.  Now,  if  it  were  true 
that  the  agreement  had  provided  for  an  account  and  payment 
of  the  claims  of  Kimball  against  Walker  and  Moore,  individ- 
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ually,  then  Kimball  would  have  a  right  to  recover  the  same 
upon  the  ground  that  they  were  rejected  by  the  arbitrator,  as 
not  coming  within  the  submission  to  him.  With  this  view  of 
the  case,  the  pleadings  were  drawn  and  the  evidence  taken, 
and  if  such  were  the  true  construction  of  the  agreement,  the 
bill  could  be  sustained,  as  has  been  abundantly  shown  by  Mr. 
Tan  Buren  in  the  points  of  his  argument. 

VI.  After  the  original  answer  of  Moore  had  been  filed, 
some  Young  Christopher  Columbus  discovered  that  Moore  had 
a  claim  against  Kimball,  and  leave  was  obtained  to  set  up 
such  claim  as  a  set-off,  by  an  amended  answer.  The  evidence 
of  such  claim  is  contained  in  Exhibits  JSTos.  7,  8,  and  9.  These 
exhibits  evidently  refer  to  the  quarterly  settlements  made  by 
Kimball,  of  moneys  received  and  disbursements  in  the  staging 
business.  The  circumstances  under  which  the  first  exhibit 
was  given,  are  stated  fully  by  Mr.  Spalding. 

It  appears  that  Mr.  Vernon  charged  Kimball  for  all  moneys 
which  he  had  received  from  all  sources,  and  credited  him  with 
all  disbursements  which  he  had  made.  It  appears  that  all 
disbursements  made  by  Moore,  w^ere  taken  into  the  account 
and  allowed  to  him.  Moore  had  these  exhibits,  showing  the 
result  of  quarterly  settlements,  as  evidence  against  Kimball, 
and  Kimball  had  similar  ones  against  Moore.  Vernon  did 
not  include  any  of  them,  because  by  a  statement  of  the  whole 
account,  they  were  already  included.  Moore  said  that  Ver- 
non did  right  in  rejecting  them  for  this  reason:  That  the 
receipts  were  not  for  money,  but  for  matters  relating  to  the 
partnership.  And  as  the  accounts  were  made  up  from  the 
beginning  of  their  business  to  that  time,  in  a  manner  that 
included  the  sums  mentioned  in  the  receipts,  Mr.  Vernon  did 
right  in  not  including  them  in  the  account  a  second  time. 
The  claim  of  a  set-off,  with  such  evidence  to  sustain  it,  does 
not  commend  itself  to  the  consideration  of  a  court  of  justice. 
When  the  party  himself  distinctly  says  that  he  has  no  claim, 
and  gives  the  reason  why  he  has  none,  the  court  should  not 
countenance  the  setting  up  of  such  claims  for  its  serious  con- 
sideration. 
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YII.     The  amount  of  Kimball's  claim  against  Moore  is  one- 
third   of  $53,000,  ...  -     $17,666.67 
Interest  on  the  same  from  July  1,  1854,  to  Oct. 

1,  1855,  if.-,--        1,325.00 


$18,991.67 
The  amount  of  the  decree  being  a  mere  matter  of  computa- 
tion, the  complainant  desires  a  decree  to  be  rendered  in  this 
court  for  sums  he   is  justly  entitled  to   have   a  decree   for, 
instead  of  remanding  the  case  to  the  court  below. 

Walter  B.  Scates,  for  Defendants  in  Error. 

T.  On  the  dissolution  of  the  company  of  John  Frink  & 
Co.,  and  the  sale  of  their  staging  stock  in  Missouri,  the  plain- 
tiff became  the  sole  purchaser  to  the  amount  of  $53,000, 
payable  in  installments,  for  which  he  gave  his  notes,  and 
Walker  indorsed  them.  At  that  time  there  was  an  under- 
standing between  him  and  Walker,  that  they  would  enter 
into  the  same  business  as  partners  in  Missouri  and  Kansas. 
But  afterwards  Kimball  agreed  to  take  Moore  in  the  same 
partnership.  Walker  purchased  of  Kimball  one- third  of  the 
stock,  stages,  etc.,  which  he  had  purchased  of  Frink  &  Co., 
and  afterwards  paid  up  his  purchase-money  to  Kimball,  and 
overpaid  him  the  sum  of  $972.19. 

The  third  was  sold  Walker,  July  1,  1854,  being  $17,666.66. 
Walker  paid,  in  all,  to  Kimball,  $18,638.85,  leaving  a  balance 
due  him  of  $972.19. 

After  the  sale  to  Walker,  Kimball  sold  one-third  of  the 
same  staging  stock  to  James  Moore,  and  executed  to  him  a 
bill  of  sale  under  seal,  bearing  date  the  5th  December,  1854, 
for  which  Moore  paid  him  in  full,  as  expressed  on  the  face  of 
the  bill  of  sale. 

The  above  is  the  manner  in  which  the  old  staging  stock  of 
Frink  &  Co.  was  first  sold  to  Kimball,  and  by  Kimball  sold 
in  undivided  thirds  to  Walker  and  to  Moore  individually  on 
forming  a  new  staging  company.  After  this  company  had 
carried  on  business  nearly  two  years,  they  agreed  to  dissolve, 
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and  Kimball  sold  out  his  interest  in  the  capital  stock  and 
profits  of  the  company  to  Walker  and  Moore,  who  entered 
into  a  new  copartnership  and  continued  the  business.  This 
last  purchase  was  a  joint  one  by  Walker  and  Moore,  made  on 
the  1st  April.  1856.  This  purchase  and  transaction — though 
all  the  facts  respecting  it  are  set  forth  in  this  record — has  all 
been  paid  and  settled  up,  and  it  only  serves  to  embarrass  and 
befog  the  case  at  bar  by  mixing  up  the  two  transactions,  both 
in  the  allegations  of  the  bill  and  in  the  proofs. 

I  deem  it  important  first  to  ascertain  what  the  bill  seeks  to 
have  done — what  particular  complaint  is  set  forth — and 
whether  equity  has  jurisdiction.  There  has  been  some  diffi- 
culty in  finding  out  what  is  the  true  nature  of  the  injury  or 
right  to  be  redressed,  for  plaintiff  sometimes  sets  up  one  and 
sometimes  another.  The  bill  charges  that  the  company  of 
Kimball,  Moore  &  Co.  was  formed  after  Kimball  purchased 
the  stock,  etc.,  of  Frink  &  Co,,  but  it  does  not  charge  that 
Kimball,  Moore  &  Co.,  purchased  this  same  stock  of  him, 
Kimball,  but  the  bill  charges  that  the  same  stock  "  was  put 
into,  and  became  the  property  of  the  firm  of  Kimball,  Moore 
&  Co.,  and  said  Kimball,  Moore  &  Co.  were  to  account  to  the 
complainant  for  the  purchase-money,  being  $53,000." 

Now  if  this  is  to  be  understood  as  an  allegation  of  a  sale  to, 
and  purchase  by,  the  company,  it  is  wholly  unsupported  by  a 
particle  of  evidence.  On  the  contrary,  the  whole  evidence 
shows  that  Walker  made  his  purchase  of  an  undivided  third 
individually,  and  paid  for  it.  Walker  in  his  answer  says  the 
purchase  was  made  by  Kimball  on  joint  account  of  himself 
and  Kimball.  And  plaintin's  own  bill  of  sale  under  seal 
proves  that  he  sold  to  Moore  individually,  one  undivided  third, 
and  received  his  pay  for  it  from  Moore  long  after  Walker  had 
purchased,  and  without  Walker's  knowledge  or  consent  at  the 
time. 

As  a  bill,  then,  to  account  by  the  partnership  to  one  of  the 
firm  for  property  sold  to  the  firm  by  him,  it  is  unsustainable 
— being  wholly  untrue  in  fact,  and  disproved. 

All  the  members  of  the  firm,  it  is  true,  are  parties  in  some 
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form  on  the  notes  given  by  Kimball  for  the  purchase -money 
to  Frink  &  Co.,  but  they  are  not  there  as  a  firm,  but  in- 
dividually. 

At  the  time  those  notes  were  made  and  Walker's  guaranty 
indorsed,  the  firm  did  not  exist. 

Kimball  and  Walker  contemplated  at  that  time  entering  into 
a  copartnership,  each  to  take  one-half  of  that  property.  This 
arrangement  Kimball,  some  five  months  afterwards,  set  aside, 
by  selling  one  undivided  third  to  Moore,  and  then,  and  for 
the  first  time,  the  firm  of  Kimball,  Moore  &  Co.  was  formed, 
and  he  then  signed  the  notes  with  Kimball. 

If  the  facts  raise  any  pretense  of  any  sale  by  the  company, 
it  is  of  a  sale  by  Kimball  and  Walker  to  Moore,  and  not  by  the 
company  to  Walker  and  Moore.  And  yet  the  plaintiff  by  the 
bill,  seeks  to  charge  Walker  as  debtor  for  two- thirds  instead 
of  one,  and  jointly  with  Moore. 

II.  The  second  point  raised,  if  I  understand  it,  is  the 
repetition  of  the  same  idea  and  indebtedness,  but  in  connec- 
tion with  the  joint  execution  and  liability  on  the  notes  given 
to  Frink  &  Co.,  for  the  stock,  stages,  etc.  The  assumption  of 
the  bill  is,  that  each  was  jointly  liable,  both  as  principal  and 
purchaser,  and  when  one  joint  principal  pays,  he  is  entitled 
to  contribution. 

The  principle  invoked  is  true,  but  the  facts  do  not  call  for 
its  application.  It  is  true,  that  all  three  became  liable,  but 
not  jointly,  nor  as  principals.  The  facts  show  conclusively 
that  Kimball  alone  was  the  principal  debtor  in  the  purchase 
of  Frink  &  Co.  He  so  recites  and  asserts  the  facts  in  his  bill 
of  sale  to  Moore. 

This  was  the  literal  fact,  but  the  true  original  intent  is 
set  forth  in  a  receipt  given  by  Kimball  to  Walker  for  his 
part  of  the  purchase-money,  in  which  it  is  stated  that  the 
purchase,  though  made  in  the  name  of  Kimball  alone,  was  on 
the  joint  account  of  Kimball  and  Walker.  In  this  last  paper 
the  original  transaction  is  modified  to  embrace  Moore,  who 
had  bought  a  third  intermediately.  These  payments  by 
Walker,  were  made  on  his  part  of  the  purchase-money  for  the 
property  that  had  been  put  into  the  new  company. 
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Kimball  is  estopped  to  deny  the  fact  he  has  so  recited  and 
stated  in  his  own  deed  and  bill  of  sale. 

That  part  of  the  bill  that  seeks  to  give  a  conrt  of  equity 
jurisdiction,  then,  to  enforce  these  individual  sales  by  Kimball 
to  Walker,  and  to  Moor,  is  misconceived.  I  may  as  well 
here  answer  the  fourth  point  in  the  plaintiff's  brief,  in  which 
he  would  preclude  the  defendants  from  questioning  the  juris- 
diction after  appearing  and  answering,  and  submitting  to  the 
jurisdiction. 

The  counsel  overlooks  an  important  distinction,  and  that  is, 
the  distinction  between  causes  and  persons  over  which  the 
equity  has  concurrent  jurisdiction,  and  those  over  which  and 
whom  it  has  no  jurisdiction.  Jn  the  former,  the  party  waives 
his  right  to  question  it,  by  answering: — in  the  latter,  the 
maxim  that  consent  cannot  give  jurisdiction  applies  in  its  full 
force.     Cooper's  Eq.  Plead  161,  2  side;    23  Conn.  K.  112. 

Now  equity  has  no  jurisdiction  to  enforce  ordinary  money 
contracts,  nor  has  it  to  adjudge  damages  for  common  tres- 
passes to  person  or  property,  and  consent  cannot  give,  neither 
can  consent  empower  a  court  of  equity  to  try  an  ejectment. 

These  are  cases  of  a  common  agreement  of  bargain  and 
sale,  and  Kimball  can  just  as  well  sue  Moore  at  law  upon  this 
sale  as  if  the  property  had  not  been  used  in  a  partnership 
business.  Could  any  one  reasonably  doubt  that  an  action 
would  lie  upon  that  sale,  if  any  part  of  the  purchase-money 
remained  unpaid? 

So  the  rule  contended  for  may  and  will  apply  to  cases  of 
personal  privilege,  which  the  party  waives  by  answering,  and 
to  cases  where  another  court  has,  or  might  have  jurisdiction, 
or  the  party  has  an  election  to  sue  in  another  jurisdiction.  In 
all  these  cases,  the  question  as  to  the  jurisdiction  is 'waived  by 
answering. 

Upon  examination,  the  cases  in  2  and  3  Scam,  relate  to 
actual  partnership  transactions.  The  cases  in  Daniels'  Chan- 
cery Practice,  and  in  Massachusetts  and  New  York,  were 
cases  of  concurrent  jurisdiction.  All  of  them  are  consistent 
with  the  law  as  I  have  stated  it  above. 

They  do  not  show  that  equity  may  proceed  to  enforce  a 
32— 30th  III. 
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common  action  of  debt,  because  the  defendant  lias  answered 
instead  of  pleading  to  the  jurisdiction.  Story  Eq.  PL,  sees. 
472—490;  Mitford  Eq.  PL  151—153;  Cooper  Eq.  PL 
140,  141,  160—162;  Moras  v.  Elmendorf,  11  Paige  S.  287; 
Lord  Corning  shy's  Case,  9  Mod.  95;  1  Daniels'  Ch.  Pr.,.top 
636,  side  615;  23  Conn.  112;  Dunnock  v.  Dunnock,  3  Maryl. 
Decis.  140;  20  Alab.  289;  2  Bailey,  270;  2  Woodb.  &  Minch. 
517;  3  Barb.  Ch.  127,528. 

III.  But  waiving  the  question  of  jurisdiction,  and  also  the 
question  of  joint  liability,  we  insist  upon  the  merits  that  by 
the  evidence,  Moore  paid  the  full  consideration  for  his  third  of 
this  property,  and  also  advanced  large  sums  of  money  to 
Kimball  over  and  above,  and  for  which  the  court  below  ought 
to  have  given  him  a  decree. 

We  might  admit  the  right  to  treat  this  sealed  bill  of  sale  as 
a  common  receipt,  as  prima  facie,  only  of  the  payment,  and 
still  the  plaintiff  has  failed  to  meet  and  overcome  the  prima 
facie  evidence  of  payment.  It  by  no  means  follows  that  the 
money  was  not  paid,  because  Judge  Lord  did  not  see  it  paid. 
It  may  have  been  arranged,  or  actually  paid,  before,  or  after 
the  drawing  up  of  the  bill  of  sale  by  him,  and  before  or  after 
its  delivery.  Judge  Lord  does  not  swear  that  the  bill  of  sale 
was  delivered  in  his  presence. 

But  I  deny  wholly  the  right  to  introduce  parol  evidence  to 
explain,  alter  or  vary  the  sealed  bill  of  sale,  either  in  respect 
to  the  payment  of  the  purchase-money,  or  in  respect  to  its 
recitals  of  the  purchase  by  Kimball  of  Erink  &  Co.,  being 
for  himself. 

The  plaintiff  has  attempted  to  vary  and  contradict  the 
writing  in  both  respects  by  this  witness.  Judge  Lord  makes 
the  parties  say  that  Kimball  purchased  the  property  for  him- 
self and  Moore,  or  for  himself,  Moore,  and  Walker.  Whereas 
Kimball  in  his  bill  of  sale  says  that  Frink  &  Co.  sold  and 
conveyed  to  him,  and  he  sells  to  Moore  for  $17,666  paid  by 
Moore  to  him. 

The  plaintiffs  counsel  has  cited  several  authorities  under 
his  second  point,  every  one  of  which  I  have  examined.  They 
are  all  cases  of  deeds  of  conveyance.     The  rule  which  puts 
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the  recital  of  payment  in  a  deed  upon  the  common  footing  of 
receipts  as  to  the  fact  of  payment,  which  makes  it  prima  facie 
only  subject  to  parol  explanation  or  contradiction,  is  an  excep- 
tion to  the  general  rule  in  relation  to  explaining,  varying  or 
contradicting  writings. 

The  fact  of  actual  payment  in  deeds  of  conveyance,  is  the 
only  exception  to  the  rule  in  this  respect.  It  does  not  extend 
to  the  fact  of  payment  in  other  written  contracts,  whether 
sealed  or  unsealed.     1  Greenl.  Ev.,  sees.  275 — 282. 

This  distinction  is  recognized  by  the  court  in  Mitchell,  etc., 
v.  Maupin^  3  Monroe  R.  187.  The  court  say,  "If  then  there 
was  a  bond  for  the  conveyance,  and  no  counter-obligation  is 
shown  securing  the  purchase-money,  according  to  well- 
settled  principles,  the  bond  per  se  must  be  taken  as  evidence 
of  consideration,  and  as  such  must  be  treated.  Add  to  this 
that  the  writing  produced,  executed  by  Richard  Mitchell  to 
Samuel,  explicitly  acknowledges  that  Samuel  had  bought  from 
Benton  without  hinting  a  lack  of  payment  of  the  considera- 
tion, and  that  he,  Richard,  had  purchased  of  Samuel.  Hence 
we  conclude  that  the  presumption  is  fair  that  Samuel  Mitchell 
had  paid  the  purchase-money,  notwithstanding  the  denial  of 
Richard  Mitchell's  answer." 

Such  conclusiveness  was  given  to  a  presumption  of  payment 
from  the  fact  of  giving  a  bond  for  a  deed,  without  recitals  of 
the  payment  in  it,  where  no  instrument  securing  the  payment 
was  shown  to  have  been  taken. 

"  The  want  of  consideration  may  also  be  proved,  to  show 
that  the  agreement  is  not  binding,  unless  it  is  either  under 
seal,  or  a  negotiable  instrument  in  the  hands  of  an  innocent 
indorsee."     Greenl.  Ev.,  sees.  284,  303.' 

In  the  case  of  the  Duke  of  Newcastle  v.  Clayton,  Finch 
R.  246,  the  court  held  that  the  acknowledgment  of  payment 
in  a  lease  was  conclusive.  See  Clifford  v.  Turrill,  9  Juris. 
633, 

The  rule  is  the  same  both  in  law  and  equity. 

There  is  a  distinction  between  conveyances,  receipts,  etc., 
and  other  contracts,  as  to  the  right  to  show  a  different  consid- 
eration than  that  set  forth. 
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"  A  receipt  containing  an  agreement,  condition,  or  stipula- 
tion between  the  parties,"  is  in  "  the  nature  of  a  contract,  and 
its  stipulations  or  conditions  cannot  be  varied  by  parol."  3 
Cow.  &  Hill's  Notes,  p.  388,  note  194. 

The  reason  given  by  the  courts  for  making  the  recital  of 
amount  and  payment  of  the  consideration  in  deeds  an  excep- 
tion to  the  general  rule  as  to  parol  evidence,  shows  its  inappli- 
cability to  all  other  contracts  in  writing,  whether  sealed  or 
not.  It  is  because  it  soon  became  a  merely  arbitrary  sum  in 
conveyancing,  seldom  being  the  true  amount.  Now  this  is 
not  true  of  any  other  contract,  as  to  amount  or  the  fact  of 
payment.  To  treat  the  deliberate  act  of  fixing  and  inserting 
the  amount  in  a  contract,  and,  declaring  its  actual  payment 
and  receipt  as  a  mere  arbitrary  act,  not  designed  as  evidence 
of  that  fact,  would  take  parties  by  surprise,  and  would  upset 
their  rights. 

It  is  not  usual  to  pass  the  consideration  or  pay  the  money 
on  agreements  at  the  office  and  in  the  presence  of  the  attorney 
or  scrivener  who  draws  up  the  agreement.  This  case  would 
well  illustrate  the  weak  and  unsatisfactory  nature  of  the  neg- 
ative statements,  such  as  Judge  Lord  not  seeing  any  money 
paid.  Subscribing  the  notes  as  principal,  with  Kimball,  to 
Frink  &  Co.,  was  done  doubtless  at  Chicago,  where  that  trans- 
action occurred,  and  where  the  notes  were  left  in  Mr.  Yernon's 
hands  for  collection.  It  did  not  occur  at  the  office,  nor  in 
Judge  Lord's  presence.  He  heard  some  allusion  made  to  it 
in  the  course  of  the  conversation.  But  he  does  not  pretend 
that  the  agreement  between  Kimball  and  Moore  was  either 
made  or  recapitulated  in  his  presence.  The  negotiation  had 
been  made  before  they  went  into  his  office.  They  stated  over 
to  him  the  terms,  so  as  to  enable  him  to  put  them  into  writing, 
and  he  did  so.  Having  done  so,  without  patent  or  latent  am- 
biguity, fraud  or  mistake,  Kimball  cannot  call  the  scrivener 
to  prove  the  bargain,  but  must  abide  the  terms  and  the  facts 
as  they  are  set  forth  in  the  writing.  To  allow  such  proof  to 
upset  all  that  has  been  agreed  and  written  out,  after  it  is 
•  executed  and  the  payment  made,  and  property  delivered,  and 
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both  duly  evidenced  in  the  writing,  would  make  a  fearful 
inroad  indeed  upon  well-settled  rules  respecting  contracts. 

IY.  In  addition  to  the  foregoing — as  I  think  most  conclu- 
sive answers  to  the  attempt  to  introduce  parol  proof — I  submit 
another  rule  that  would  wholly  preclude  the  testimony 

Kimball  is  estopped  by  the  the  recitals  and  admissions  in  his 
agreement  or  bill  of  sale,  under  seal,  from  denying  or  con- 
tradicting a  fact  there  deliberately  recited  and  admitted. 

He  says,  "in  consideration  of  the  sum  of  seventeen  thou- 
sand, six  hundred  and  sixty-six  dollars,  to  me  paid  by  said 
James  Moore,"  he  bargained  and  sold  him  the  property. 

The  party  himself,  his  heirs,  assigns — all  privies  in  blood  in 
law  or  in  estate,  are  estopped  to  contradict  or  deny  facts 
recited,  as  well  as  the  matters  agreed  and  covenanted  in  the 
deed.  4  Peters'  E.  83— 88;  6  Peters'  E.  611— 613;  McLean 
E.  181,  182,  386—389;  2  Sugd.  on  Yend.  689,  and  note  2;  4 
Kent  Com.  98;  Crisman  v.  Matthews,  1  Scam.  148;  Bigg  v. 
Cook,  4  Gilm.  336;  Smith  v.  Whitaker,  11  111.  417;  Massure 
v.  Nolle,  11  111.  532;  Claremontv.  CaHton,  2  K  Hamp.  372; 
Lord  v.  Wardle,  32  Eng.  C.  L.  E.  279;  Mcllvainev.  Harris, 
20  Mo.  457;  Butler  v.  Gale,  27  Yermont,  739;  Bank  of 
Utica  v.  Mercereau,  3  Barb.  Ch.  E.  528 ;  Wellington  v.  Mur- 
dough,  41  Maine,  281;  1  Greenl.  Ev.,  sec  275  et  seq. 

Y.  The  court  below  should  have  allowed  a  set-off  to 
Moore  and  another  to  Walker  for  the  excess  of  payments, 
and  the  amount  loaned  by  Moore  to  Kimball. 

The  rule  is  truly  laid  down  in  Barbour  on  Set-off: 

"  A  court  of  law  allows  a  set-off  of  judgments  ex  gratia, 
but  in  equity  it  is  matter  of  right.  This  power  does  not 
depend  upon  the  statutes  of  set-off,  but  upon  the  general  juris- 
diction of  the  courts  over  its  suitors.  And  it  is  an  equitable 
jurisdiction."  Barbour  on  Set-off,  194;  2  Story  Eq.  Jurisp., 
sec.  1434. 

And  so  also  of  equitable  debts.  2  Story  Eq.  Jurisp.,  sec. 
1436. 

The  general  rule  of  set-off  is  the  same  at  law  and  in  equity. 
But  there  are  exceptions. 

Debts  due  to  principal  may  be  set  off  by  surety  in  a  joint 
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or  separate  suit  against  both,  or  against  surety  only.  2  Story 
Eq.  Jurisp.,  sec.  1437. 

There  are  also  other  exceptions  to  the  general  rule.  2  Story 
Eq,  Jurisp.,  sec.  1437  a. 

So  the  rule  admits  in  equity  the  right  to  set  off  mutual 
debts  between  the  surety  and  the  creditor  of  the  principal, 
and  this  rule  obtained  in  the  civil  law  as  well  as  in  equity.  2 
Story  Eq.  Jurisp.,  sees.  1437,  1442;  Leeds  v.  The  Marine 
Ins  Co.,  6  Wheat.  K.  565. 

YI.  I  shall  enter  into  no  controversy  or  discussion  rela- 
tive to  the  doctrine  of  arbitrations  and  awards,  or  whether 
this  claim  was  submitted  to  or  passed  upon  by  Mr.  Yernon  or 
not.  That  was  not  an  arbitration,  but  the  mere  taking  of  an 
account  between  Kimball  as  the  acting  manager  and  superin- 
tendent of  the  partnership  business,  with  a  view  to  adjust  his 
accounts  as  such  superintendent,  and  also  with  a  view  to 
ascertain  the  balance  to  be  paid  him  for  his  interest  under  the 
agreement  for  a  purchase  by  Walker  and  Moore. 

Whatever  interest  Kimball  had  in  the  lands,  leaseholds, 
personal  property,  choses  in  action,  and  effects  of  the  partner- 
ship, was  sold  and  transferred  by  the  agreement  of  sale,  by 
Kimball  to  Walker  and  Moore. 

If  the  firm  became  liable  to  Kimball  for  two-thirds  of  the 
capital  stock  as  is  assumed  and  urged  in  the  fifth  and  last 
point  made  by  plaintiff's  counsel,  then  I  answer  that  this 
claim  and  demand  upon  the  company,  admitting  it  to  be  just 
and  due,  would  have  passed,  and  did  pass  under  the  agree- 
ment sale  to  Walker  and  Moore.  Taylor  v.  C offing,  23 
111.  273. 

The  whole  then  passed  under  this  agreement,  as  well  his 
capital  stock  as  the  stages,  horses,  and  other  property  and 
effects  of  the  company. 

In  no  aspect  of  the  case  then  has  the  plaintiff  any  show  or 
pretense  of  a  claim  upon  the  company  or  either  of  its  members. 

If  the  merits  of  the  case  are  to  be  gone  into  and  investi- 
gated on  the  assignment  of  errors  in  this  record,  I  claim  then 
that  the  decision,  when  affirmed,  shall  he  made  final  against 
the  plaintiff,  and  that  he  be  not  allowed  twice  to  investigate 
the  same  merits  upon  the  same  facts. 
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Bresse,  J.  A  question  was  presented  on  the  argument  of 
this  cause,  which  was  not  made  in  the  court  below,  as  to  the 
jurisdiction.  The  rule  is  well  settled  that  where  adequate 
relief  can  be  had  at  law,  and  where  the  subject-matter  of  con- 
troversy is  purely  a  question  of  law,  a  court  of  chancery  will 
not  entertain  jurisdiction.  The  authorities,  hold,  however,  if 
the  objection  is  not  taken  advantage  of  by  plea  or  demurrer, 
in  the  first  instance,  it  cannot  be  urged  on  error  or  on  appeal. 
1  Daniels'  Ch.  Practice,  636.  This  is  no  doubt  the  rule  as  to 
the  parties,  but  we  hold  it  is  in  the  power  of  the  court  at  any 
time,  to  interpose  the  objection  for  its  own  protection,  and 
thus  prevent  drawing  into  the  vortex  of  a  court  of  chancery, 
matters  purely  cognizable  at  law,  and  that  by  the  manage- 
ment and  consent  of  parties  interested.  If  such  a  power  did 
not  exist,  the  lines  dividing  the  jurisdiction  of  courts  of  law 
and  of  chancery  would  be  speedily  obliterated. 

It  having  been  suggested,  however,  that  denying  now,  the 
jurisdiction  of  a  court  of  chancery  in  this  case,  the  complain- 
ant below  may  be  subjected  to  great  loss  by  reason  of  lapse 
of  time  barring  an  action  at  law,  we  have  concluded  to 
examine  into  the  merits  of  the  controversy. 

The  notes  executed  by  complainant,  referred  to  in  the  bill 
of  complaint,  were  indorsed  by  Walker,  and,  he  says  in  his 
answer,  he  was  jointly  interested  with  complainant  in  the 
purchase.  These  notes  were  deposited  with  William  Vernon, 
the  book-keeper  of  the  old  firm  of  John  Frink  &  Co.,  and 
acting  as  its  agent.  Afterwards,  but  at  what  precise  time  is 
not  shown,  the  other  defendant,  Moore,  by  the  consent  of  the 
other  partners,  came  into  the  concern  and  signed  the  notes  so 
left  with  Vernon,  after  which  time  the  business  was  carried 
on  in  the  firm  name  of  Kimball,  Moore  &  Co.,  he,  Moore, 
being  an  equal  partner  as  from  and  after  the  first  of  July, 
1854,  the  date  of  the  purchase.  Of  these  notes,  Walker, 
about  the  22nd  of  September,  1854,  paid  on  account  thereof, 
one  thousand  dollars,  and  one  year  therafter  the  sum  of 
$17,638.85,  and  the  complainant  paid  the  balance,  about  the 
first  of  October  following.  This  partnership  having  existed 
near  two  years,  was  dissolved  by  complainant  selling  out  his 
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interest  to  tlie  defendants  on  the  1st  of  April,  1856,  as  appears 
from  this  agreement  signed  by  these  parties: 

"Whereas,  Granville  Kimball,  James  Moore,  and  Martin 
O.  Walker,  have  been  staging  in  the  State  of  Missouri  and 
Territory  of  Kansas,  under  the  name  and  style  of  Kimball, 
Moore  &  Co.;  and  whereas,  said  Kimball  has  sold  his  interest 
in  said  joint  concern  to  said  Martin  O.  Walker  and  James 
Moore;  and  whereas,  a  settlement  of  all  joint  affairs  and 
interest  up  to  this  date  is  agreed  upon  between  said  Kimball 
of  the  one  part,  and  Walker  and  Moore  of  the  other  part: 
Now  know  all  men  by  these  presents,  that  this  contract,  made 
and  entered  into  by  and  between  the  said  Granville  Kimball 
of  the  one  part,  and  Martin  O.  Walker  and  James  Moore  of 
the  other  part,  witnesseth,  That  the  said  Granville  Kimball, 
for  and  in  consideration  of  the  undertakings  on  the  part  of 
said  Walker  and  Moore,  hereinafter  expressed,  has  granted, 
bargained,  sold,  assigned,  set  over  and  delivered  to  said 
Martin  O.  Walker  and  James  Moore  all  the  right,  title,  claim 
and  interest  of  said  Kimball  in  and  to  all  the  personal  prop- 
erty heretofore  and  at  present  belonging  to  the  said  firm  of 
Kimball,  Moore  &  Co.,  including  stages,  horses,  mail  contracts 
with  the  United  States;  also,  all  the  property  not  herein 
enumerated;  also,  all  the  interest  of  said  Kimball  in  and  to 
all  the  real  estate  belonging  legally  or  equitably  to  said  firm 
of  Kimball,  Moore  &  Co.,  including  leasehold  and  all  other 
interest,  whatever  the  same  is,  now  in  said  firm,  or  in  the 
name  of  either  or  any  of  the  individual  members  of  said 
firm,  or  in  the  name  of  any  other  parties.  And  it  is  agreed 
by  and  between  the  parties  hereunto,  that  deeds,  releases,  and 
all  necessary  evidences  of  title,  be,  within  a  reasonable 
time,  made  by  said  Kimball  to  said  Moore  and  Walker,  for 
his  said  interest  in  such  real  estate.  It  is  further  agreed  by 
and  between  the  parties  hereto,  that  the  partnership  hereto- 
fore existing  between  said  parties,  is  this  day  dissolved  by 
mutual  consent,  it  being  understood  that  such  business  is  to  be 
continued  by  said  Walker  and  Moore.  And  it  is  agreed  by 
and  between  the  parties  hereunto,  that  an  account  is  to  be 
taken  and  settlement  made  by  William  Yernon,  of  and  con- 
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cerning  all  moneys  received  by  said  Kimball  belonging  to 
said  firm,  and  of  and  concerning  all  disbursements  made  by 
said  Kimball  for  and  on  account  of  said  firm ;  and  all  accounts 
between  said  late  firm  of  Kimball,  Moore  &  Co.  and  said 
Kimball  are  to  be  finally  and  fully  settled  by  the  decision  of 
said  Yernon,  and  in  the  settlement  of  said  accounts,  said 
Kimball  is  to  be  allowed  the  sum  of  twelve  hundred  dollars 
per  year,  since  July,  A.  D.  1854,  as  a  salary  for  his  services. 
And  in  consideration  of  the  above  sale,  the  said  Walker  and 
Moore  agree  to  convey  to  said  Kimball  all  the  interest  which 
the  said  Moore  now  has  in  a  tract  of  about  thirty  acres  of 
land  lying  north  of  Dixon,  which  is  estimated  at  twenty-five 
hundred  dollars,  the  one-half  of  said  land  already  belonging 
to  said  Kimball;  and  said  Walker  and  Moore  agree  to  pay 
to  said  Kimball  the  sum  of  five  thousand  dollars  within  four 
months  from  the  date  hereof;  and  said  Walker  and  Moore 
agree  to  pay,  within  three  years  from  this  date,  to  said  Kim- 
ball, the  sum  of  thirteen  thousand  one  hundred  and  sixty-six 
dollars,  with  interest  annually  at  ten  per  cent. — said  last 
mentioned  sum  to  be  lessened  or  increased  according  to  the 
result  of  the  settlement  to  be  made  by  said  William  Yernon, 
as  aforesaid.  And  said  Walker  and  Moore  agree  to  pay  all 
indebtedness  and  liabilities  now  owing  and  unpaid  by  said 
late  firm  of  Kimball,  Moore  &  Co.,  and  to  indemnify  and 
save  said  Kimball  harmless  therefrom.  As  witness  our  hands 
this  first  day  of  April,  1856." 

Yernon  proceeded  in  his  arbitration  of  the  matters  sub- 
mitted to  him  by  this  agreement,  and  awarded  against  the 
defendants,  as  due  from  them  to  the  complainant  on  their 
partnership  concerns,  the  sum  of  eight  thousand  seven  hun- 
dred and  seventy -eight  dollars  and  thirty  cents,  the  notes 
given  to  John  Frink  &  Co.  and  paid  by  complainant  and 
Walker  being  excluded  by  the  arbitrator  in  his  investigation 
and  award,  he  only  embracing  within  it  what  he  considered 
matters  especially  embraced  in  the  submission. 

The  question  arises  here,  was  this  a  regular  submission,  and 
if  so,  of  what  matters?  and  was  there  an  award  in  pursuance 
of  the  submission? 
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It  is  not  necessary  a  submission  should  have  any  particular 
form.  The  parties  here  agree  that  their  partnership  is  dis- 
solved, and  that  complainant  has  transferred  all  his  interest  in 
the  stage  stock,  and  all  his  interest  in  the  real  estate,  leasehold 
and  otherwise  to  the  defendants,  and  they  agree  that  Vernon 
shall  take  an  account  and  make  a  settlement  "  of  and  concern- 
ing all  moneys  received  by  complainant,  belonging  to  the  firm 
of  Kimball,  Moore  &  Co.,  and  of  and  concerning  all  disburse- 
ments made  by  said  Kimball  for  and  on  account  of  said  firm; 
and  all  accounts  between  said  late  firm  of  Kimball,  Moore  & 
Go.  and  said  Kimball,  are  to  be  finally  and  fully  settled  by  the 
decision  of  said  Vernon."  There  is  no  submission  of  any 
individual  matters  or  claims. 

What  this  shall  be  termed,  a  submission  or  a  reference,  is 
immaterial.  It  is  an  agreement  in  writing,  not  under  seal,  to 
refer  all  the  accounts  growing  out  of  the  partnership  to  the 
decision  of  Yernon,  and  he  is  "  fully  and  finally  to  settle 
them."  The  account  taken  by  Yernon,  explained  by  his  testi- 
mony, shows  clearly,  that  the  terms  of  the  reference  were  not 
overleaped,  and,  therefore,  as  to  all  these  matters,  the  parties 
must  be  bound  by  his  award  or  decision,  in  the  same  manner 
as  though  they  were  parties  to  an  action,  and  a  judgment  had 
been  rendered  against  them.  There  is  no  question  made  as 
to  the  power  of  these  parties  to  make  this  reference,  or  as  to 
the  form  of  the  award,  nor  is  it  attacked  in  any  way. 

What,  then,  is  the  rule  of  law  in  such  cases?  Regarding 
it  as  an  arbitration,  in  the  absence  of  any  fraud  or  mistake,  or 
charge  of  undue  influence  or  corruption,  the  award  must  be 
held  to  be  conclusive,  upon  the  matters  submitted. 

This  finding  of  the  referee  disposes  of  the  partnership  con- 
cern, and  shows  a  balance  due  complainant,  on  that  account, 
of  eight  thousand  seven  hundred  and  seventy-eight  dollars  and 
thirty  cents,  after  allowing  all  just  credits  and  counter-claims, 
and  all  other  accounts  growing  out  of  the  partnership. 

The  stock  notes,  so-called,  which  were  signed  by  Moore  and 
indorsed  by  "Walker,  and  paid  as  above  stated,  were  not  taken 
into  this  account.  It  appears  by  the  testimony  of  Yernon, 
that  the  complainant  insisted  they  should  be  taken  into  the 
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adjudication,  and  that  defendants  objected  to  their  coming  in, 
and  he  not  deeming  them  within  the  terms  of  the  submission, 
did  not  adjudicate  upon  them. 

The  bill  is  filed  to  subject  these  defendants  to  reimburse  com- 
plainant for  his  part  of  the  payment  of  these  notes,  as  well  as 
to  account  for  partnership  matters.  The  agreement  of  these 
23arties,  which  we  have  inserted  at  length,  stipulates  that  they 
will  pay  complainant  five  thousand  dollars  within  four  months 
from  the  date  of  the  agreement,  and  within  three  years  the 
sum  of  thirteen  thousand  one  hundred  and  sixty-six  dollars, 
with  interest  annually  at  ten  per  cent.,  "  said  last  mentioned 
sum  to  be  lessened  or  increased  according  to  the  result  of  the 
settlement  to  be  made  by  said  William  "Vernon." 

It  appears  by  the  settlement  made  by  Vernon,  that  on  the 
day  of  the  sale  of  these  partnership  effects  and  property  to  the 
defendants,  viz.,  on  the  first  of  April,  1856,  there  was  a  bal- 
ance due  by  complainant  to  the  concern,  of  $4,387.70,  with 
which  he  is  charged — complainant  is  also  charged  with  the  five 
thousand  dollars,  as  having  been  paid  within  the  four  months, 
and  is  credited  by  this  sum  and  the  thirteon  thousand  one  hun- 
dred and  sixty-six  dollars,  subject  to  any  reduction  or  increase 
Vernon  might  allow,  making  complainant's  credits  eighteen 
thousand  one  hundred  and  sixty-six  dollars.  Deducting  from 
this  amount  the  debits  of  complainant  as  above,  being  nine 
thousand  three  hundred  and  eighty-seven  dollars  and  seventy 
cents,  makes  the  balance  as  stated  by  Vernon,  as  due  com- 
plainant, of  eight  thousand  seven  hundred  and  seventy-eight 
,  dollars  and  thirty  cents.  For  this,  complainant  is  entitled  to 
a  decree,  with  interest. 

In  the  same  agreemeent  the  defendants  stipulated,  that  they 
would  "pay  all  indebtedness  and  liabilities  now"  (1st  April, 
1856,)  "owing  and  unpaid  by  said  late  firm  of  Kimball,  Moore 
&  Co.,  and  to  indemnify  and  save  said  Kimball  harmless 
therefrom." 

These  stock  notes,  according  to  the  testimony  of  Vernon,  had 
been  paid  by  complainant,  to  John  Frink  &  Co.,  about  the  first 
of  October,  1855,  and  were  not  outstanding  against  the  firm  of 
Kimball,  Moore  &  Co.,  and  could  not  have  been  taken  into  the 
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account  under  this  stipulation,  that  being  to  pay  all  "outstand- 
ing indebtedness  and  liabilities  then"  (April  1,  1856,)  "owing 
and  unpaid  by  said  late  firm  of  Kimball,  Moore  &  Co."  At 
that  date  they  had  been  paid  by  complainant,  and  the  scope  of 
this  bill  is  to  subject  the  defendants  to  account  to  complainant 
jointly  therefor,  as  an  advancement  to  the  firm. 

Is  there  any  ground  for  this  claim '(  In  the  agreement  of 
April  1,  1856,  on  the  dissolution  of  the  partnership  of  Kim- 
ball, Moore  &  Co.,  no  allusion  is  made  to  these  notes  as  having 
been  paid  by  the  complainant — or  any  reference  whatever  to 
them.  It  was  claimed  before  the  referee  by  the  complainant, 
that  they  should  be  taken  into  the  account,  but  the  defendants 
objected  without  assigning  any  reason,  and  they  were  not 
adjudicated  upon. 

When  John  Frink  &  Co.  dissolved  and  sold  out,  July  1, 
1851,  the  complainant  alone  become  the  purchaser  of  the 
stock,  and  executed  his  own  notes  in  payment  with  Walker, 
his  indorser.  Walker,  in  his  answer,  says,  that  the  purchase 
was  made  for  the  joint  benefit  of  himself  and  complainant, 
and  the  firm  was  Kimball  &  Co.,  hence  his  indorsement. 
Sometime  after  this,  the  date  not  givn,  the  complainant, 
without  the  knowledge  of  Walker,  sold  to  Moore  one- third 
interest  in  the  concern,  Moore  signing  the  notes.  Now,  as 
this  was  done  without  the  knowledge  or  consent  of  Walker, 
he  might  have  repudiated  his  own  indorsements,  the  notes 
having  been  materially  altered  since  they  were  made;  but  he 
makes  no  objection,  but  becomes  a  member  of  the  firm  of 
Kimball,  Moore  &  Co.  By  signing  these  notes  without  ob- 
jection by  Walker,  his  indorsements  being  upon  them,  they 
became  jointly  and  severally  liable  to  pay  them. 

This  appears  from  the  receipt  given  by  complainant  to 
Walker,  dated  Chicago,  September  22,  1855,  and  is  exhibit  for. 
Previous  to  this  time,  on  the  23rd  of  August,  1854,  Kim- 
ball, Moore  &  Co.  had  drawn  on  Walker  for  one  thousand 
dollars,  which  Walker,  on  the  22nd  September,  1854,  paid 
"as  part  for  contribution  to  the  capital  stock  of  said  Kimball, 
Moore  &  Co.,  toward  the  Missouri  stage  stock  and  property, 
which  G.  Kimball   originally  purchased  from  J.  Frink  &  Co., 
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July  1,  1854."  The  receipt  is  dated  Dec.  12,  1855,  and  is 
part  of  same  exhibit.  This  is  understood  to  be  a  payment  on 
the  notes  given  for  that  stock.  On  the  22d  September,  1855, 
by  this  same  exhibit  four,  it  appears  complainant  received  of 
Walker,  $17,638.85,  on  account  of  the  original  purchase  of 
this  stock,  and  making  allowance  for  the  advance  payments, 
as  the  notes  to  Frink  &  Co.  Ave  re  not  due,  extinguished 
Walker's  entire  indebtedness  for  his  one-third  of  the  stock. 
But  how  is  it  with  Moore's?  Has  he  paid  any  part  of  the 
notes,  or  reimbursed  complainant  in  any  manner? 

The  bill  of  sale  from  complainant  to  him,  dated  December 
5,  1854,  is  as  follows: 

u  Whereas,  upon  the  dissolution  of  the  late  firm  of  John 
Frink  &  Co.,  stage  proprietors,  they  sold  and  conveyed  unto 
me,  the  undersigned,  all  the  property,  real  and  personal,  owned 
by  said  firm  of  John  Frink  &  Co.,  in  the  State  of  Missouri, 
which  property  consisted  of  real  estate,  leasehold  interest  and 
stage  stock;  and  whereas,  I  have  this  day  sold  unto  James 
Moore,  of  St.  Louis,  one  equal  undivided  third  part  of  all  the 
same  property  as  it  now  stands:  Now,  therefore,  know  all 
men  by  these  presents,. that  I,  Granville  Kimball,  the  under- 
signed, in  consideration  of  the  sum  of  seventeen  thousand 
six  hundred  and  sixty-six  dollars,  to  me  paid  by  said  James 
Moore,  have  bargained,  sold  and  conveyed,  and  by  these  pre- 
sents do  bargain,  sell  and  convey  unto  the  said  James  Moore, 
his  heirs  and  assigns,  one  equal  undivided  third  part  of  all  the 
said  property,  real  and  personal,  as  it  now  stands,  which  was 
conveyed  to  me  by  the  said  John  Frink  &  Co.,  subject  to  one- 
third  of  all  liabilities  now  outstanding  thereon.  To  have  and 
to  hold  the  same  unto  the  said  James  Moore,  his  heirs  and 
assigns  forever. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  5th  day  of  December,  A.  D.  1854." 

This  bill  of  sale  was  drawn  by  C.  B.  Lord,  Esq.,  in  his  office 
at  St.  Louis,  at  the  time  it  bears  date.  He  says,  no  money 
passed  at  the  time  of  the  delivery  of  the  paper,  or  at  any 
other  time,  so  far  as  he  knows.  Kimball  and  Moore  came  to 
his  office  together,  and  Kimball  said,  in   presence  of  Moore, 
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that  he  and  Moore  were  jointly  interested  in  the  purchase  of 
certain  stage  property  from  Frink  &  Co.,  and  said  that  Moore 
desired  a  deed  from  him  for  his  interest  in  the  property,  stat- 
ing at  the  same  time  that  he  (Kimball)  held  the  title  to  the 
property  so  purchased,  but  that  the  purchase  was  made  on 
account  of  himself  and  Moore,  or  himself  and  Moore  and 
Walker,  one  or  the  other — that  Moore  said  he  had  made  him- 
self liable  to  pay  his  portion  of  the  purchase-money,  and  he 
thought  it  was  right  he  should  have  a  paper  showing  or 
acknowledging  his  interest — witness  was  then  directed  to 
draw  the  paper  which  was  delivered  by  Kimball  to  Moore,  in 
his  presence,  as  he  believes. 

This  is  the  explanation  the  attorney  gives  of  the  execution 
and  delivery  of  the  bill  of  sale,  and  shows  conclusively  by 
the  admission  of  Moore,  connected  therewith,  that  he  wanted 
the  bill  of  sale  or  deed  as  evidence  of  his  interest  in  the  con- 
cern, he  having  made  himself  liable  on  the  notes  by  signing 
them.  He  did  not  then  pretend  anything  more.  No  money 
was  then  paid,  nor  did  he  claim  that  he  had  paid  any,  at  any 
other  time.  His  having  signed  the  notes  constituted  the  basis, 
and  was  the  sole  consideration,  as  he  then  stated,  for  the  bill 
of  sale. 

But  his  counsel  deny  the  right  of  the  complainant  to  intro- 
duce parol  evidence  to  explain  the  bill  of  sale,  it  being  under 
seal,  either  in  respect  to  the  payment  of  the  purchase -money, 
or  in  respect  to  its  recitals  of  the  purchase  by  Kimball  of  Frink 
&  Co.  being  for  himself,  and  that  he  is  estopped,  his  heirs  and 
assigns,  by  the  recitals  and  admissions  in  the  bill  of  sale  under 
seal,  from  denying  or  contradicting  a  fact  there  deliberately 
recited  and  admitted. 

The  general  rule,  that  a  plain  and  unambiguous  writing, 
whether  under  seal  or  not,  cannot  be  varied  or  explained  by 
parol,  is  not  questioned,  but  it  is  subject  to  some  exceptions. 
A  receipt  absolute  on  its  face,  may  be  contradicted ;  so  may 
the  recital  of  a  money  consideration  in  a  deed  of  land  as 
having  been  received  by  the  grantor,  be  denied  and  explained 
or  contradicted  by  parol. 

It   has  often  been  held,  that  the  usual  clause  in  a  deed  of 
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land  or  other  property  acknowledging  the  receipt  and  declaring 
an  acquittance  of  the  consideration  money,  even  though  it  be 
followed  by  a  receipt  of  the  same  money  indorsed  on  the  deed, 
is  not  only  inconclusive  in  an  action  of  covenant,  assump- 
sit, etc.,  for  the  purchase-money  or  any  part  of  it,  but  some  of 
the  cases  maintain  that  it  is  evidence  of  the  lowest  kind — that 
such  a  recital  in  a  deed,  or  receipt  on  the  back  of  it,  are  a 
mere  formal  part  of  the  deed,  often  inserted  when  not  a  dollar 
has  been  paid.  This  we  all  know  from  experience  and  obser- 
vation. Hamilton  v.  Bx'rs  of  McGuire,  3  Serg.  &  Rawle, 
354;  Weigleifs  Administrators  v.  Weir,  7  ib.  309.  It  has 
been  so  ruled  in  Massachusetts.  Wilkinson  v.  /Scott,  IT 
Mass.  256.  And  in  several  cases  in  Hew  York.  Shepherd  v. 
Little,  14  Johns.  210;  Bow  en  v.  Bell,  20  ib.  338.  And  in  New 
Hampshire.  Pritchard  v.  Brown,  4  N.  II.  397;  Morse  v. 
Syattuch,  ib.  229.  And  in  Kentucky.  Hutchinson's  Admin- 
istrators and  Heirs  v.  Sinclair,  7  Monroe,  291;  Gully  v. 
Grails,  1  J.  J.  Marshall,  388.  And  in  this  State.  Ayres  v. 
McConnell,  15  111.  230.  The  same  rule  is  adopted  in  Connec- 
ticut. Belden  v.  Seymour,  8  Conn.  313,  against  the  opinion 
of  Hosmer,  J.  C.  And  in  Virginia.  Harvey  v.  Alexander, 
1  Randolph,  219;  Duvall  v.  Bill,  4  Hen.  &  Mun.  113.  The 
doctrine  of  these  courts  is,  that  it  is  only  prima  facie  evidence 
of  payment,  and  only  conclusive  when  not  contradicted. 

In  England,  such  an  acknowledgment  is  held  to  be  conclu- 
sive, and  such  is  the  rule  in  Maine,  Maryland,  North  Carolina, 
and  perhaps  some  other  States. 

The  decision  of  this  court  in  the  case  referred  to,  as  well  as 
the  others  cited,  were  upon  deeds  for  the  conveyance  of  land, 
the  money  consideration  being  acknowledged  to  have  been 
received  by  the  grantors,  the  only  operation  of  which  is,  to 
prevent  a  resulting  trust  in  the  grantor,  and  to  estop  him  for- 
ever to  deny  the  deed  for  the  uses  mentioned  in  it.  It  does 
not,  technically,  vary  the  deed,  if  that  be  the  only  operation 
of  the  acknowledgment  of  a  consideration.  The  fact  that  the 
deed  was  upon  a  certain  consideration,  cannot  be  denied,  but 
the  other  fact,  that  the  money  was  paid,  maybe.  Perhaps  the 
rule   is   well  laid   down  in  Sjprigg  v.   The  Bank  of  Mount 
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Pleasant,  14  Peters,  206,  where  the  court  say,  that  parol 
evidence  is  inadmissible  to  contradict,  or  substantially  vary, 
the  legal  import  of  a  written  instrument.  Now,  the  legal 
import  of  a  deed  of  bargain  and  a  sale  for  a  certain  considera- 
tion, is,  simply,  that  there  is  no  resulting  trust  in  the  grantor, 
and  lie  is  estopped  from  ever  thereafter  denying  that  the  deed 
was  executed  for  the  uses  and  purposes  mentioned  in  it,  but 
not,  that  the  money  was  paid  to  him.  This  is  the  most  reason- 
able rule,  and  ought  to  be  applicable  to  all  writings,  whether 
under  seal  or  not.  Their  legal  import  cannot  be  varied  by 
parol,  but  other  facts  recited  in  them  may  be. 

Now,  testing  this  question  by  these  views,  what  is  the  legal 
import  of  the  deed  from  complainant  to  Moore?  It  is,  that 
complainant  had  purchased  the  property  from  Frink  &  Co., 
and  had  sold  one  equal  undivided  third  part  of  it  to  Moore. 
This  recital  cannot  be  contradicted  by  parol,  and  therefore,  so 
much  of  the  testimony  of  Judge  Lord,  going  to  vary  or  con- 
tradict this,  that  the  property  was  bought  for  complainant  and 
Walker,  or  for  complainant,  Walker  and  Moore,  was  inadmis- 
sible. The  other  part  of  his  testimony,  as  to  what  Moore  said 
at  the  time,  that  he  had  signed  the  notes,  and  thereby  had 
made  himself  responsible  for  their  payment,  and  wanted  some 
evidence  of  his  ownership,  not  being  in  contradiction  of  the 
legal  import  of  the  deed,  was  proper  evidence  to  a  jury  to 
rebut  the  presumption  of  payment  arising  from  its  acknowl- 
edgment expressed  in  the  deed. 

But  Moore's  own  conduct  shows  that  no  money  was  paid 
by  him  at  or  before  the  execution  of  the  bill  of  sale,  for  he 
contended,  that  certain  receipts  signed  by  complainant,  being 
exhibits  seven,  eight,  nine  and  ten,  and  in  his  favor,  were, 
and  should  be  taken  and  considered  by  the  referee,  as  so 
much  money  paid  by  him  to  complainant  on  stock  amount,  or 
on  account  of  these  notes.  If  he  had  paid  for  his  share  of 
this  property,  at  or  before  the  execution  of  this  bill  of  sale  or 
deed,  he  would  so  have  stated  to  the  referee,  and  would  not 
have  offered  these  receipts  as  evidence  of  such  payment. 

The  claim,  based  upon  these  receipts  was  also  exploded,  and 
by  Moore's  own  admission  to  Vernon,  made  repeatedly,  that 
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ho  had  never  paid  into  the  concern  but  about  fifteen  hundred 
dollars,  and  that  Vernon's  award  was  within  five  hundred 
dollars  of  his  calculations. 

Moore  then  has  paid  none  ot  these  stock  notes,  nor  any 
part  of  them.  The  question  now  comes  up,  is  Walker  liable, 
he  having  fully  paid  for  his  own  share  of  the  purchase? 

This  involves  an  inquiry  into  the  nature  and  origin  of  this 
firm  of  Kimball,  Moore  &  Co.  The  purchase  of  the  staging 
stock  of  Frink  &  Co.,  was  made  in  the  first  instance  by 
complainant  himself,  but  its  true  character  is  manifested  by 
the  following  writing,  which  binds  Walker,  as  he  has  had  the 
benefit  of  it.  It  is  a  part  of  the  answer  of  L.  G.  Spalding, 
and  an  exhibit  in  the  cause  and  referred  to  above: 
"  $17,638.85.  Chicago,  Sept.  22,  1835. 

Rec'd  from  Jff.  O.  Walker,  seventeen  thousand  six  hundred  and 
r.iirty-eight  and  85-100  dollars,  on  account  of  the  original  purchase  from 
J.  Frink  &  Co.,  of  the  stage  stock  and  real  estate  in  Missouri,  at  the  origi- 
nal cost  thereof,  to  wit,  fifty-three  thousand  dollars,  which  said  purchase, 
although  in  the  name  of  G.  Kimball,  nevertheless  was  understood  and 
agreed,  by  and  between  said  Kimball  and  said  Walker,  should  be  joint  and 
equal  interest  to  each  party ;  and  subsequently  was  further  agreed  to  admit 
James  Moore  as  a  joint  and  equal  partner  in  said  stock  and  real  estate,  he 
paying,  or  to  pay,  his  respective  share  of  the  cost  thereof,  with  interest;  in 
which  event,  the-  said  Kimball,  Moore  and  Walker  should  each  respect- 
ively own  and  hold  equal  shares  and  interest  of  one-third  each,  the  pur- 
chase of  which  to  date  and  take  effect  on  and  from  July  1,  1854,  the  same 
as  purchased  from  J.  Frink  &  Co. 

G.  KIMBALL." 

It  was  admitted  that  the  handwriting  of  the  body  of  this 
paper  is  the  handwriting  of  Walker,  and  the  signature  thereof, 
complainant's. 

It  is  apparent  from  this  paper  that  Walker  acknowledged 
himself  a  joint  partner  with  complainan  in  the  first  instance, 
and  after  Moore  was  admitted,  he  also  acknowledges  that  he 
was  a  joint  partner  with  complainant  atid  Moore,  each  hold- 
ing equal  shares  and  interest  of  one- third,  and  this  to  take 
effect  from  the  1st  day  of  July,  1854,  the  date  of  the  pur- 
chase from  Frink  &  Co.  This  concludes  Walker — it  estops 
him  from  denying  that  he  was  a  joint  partner,  and,  as  such, 
responsible  for  the  liabilities  of  the  firm.  Here  the  question 
arises,  were  these  notes  given  to  Frink  &  Co.  and  paid  by 
33 — 30th  III. 
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complainant,  a  liability  of  the  firm '(  They  were  not  signed 
by  the  firm  name,  that  is  certain.  The  debt,  in  its  origin,  was 
the  individual  debt  of  complainant,  for  which  he  gave  the 
notes,  with  Walker's  guarantee.  When  Moore  signed  the 
notes  with  Walker's  guarantee  upon  them,  he  not  objecting, 
the  guarantee  continued,  and  on  Moore's  failure  to  pay  Frink 
&  Co.,  Walker  would  have  been  liable  to  pay  them.  If 
Walker  had  paid  all  the  notes,  complainant  and  Moore  would 
have  been  liable  to  him,  for  as  to  the  payees,  Frink  &  Co., 
all  were  jointly  liable.  As  to  each  other,  each  was  bound  to 
pay  one- third  of  the  note.  This  was  done  both  by  Walker 
and  complainant,  but  not  by  Moore,  Kimball  paying  Moore's 
part  for  him.  The  question  arises,  was  this  one-third  which 
Moore  was  bound  to  pay,  but  which  was  in  fact  paid  by  com- 
plainant, an  advance  by  complainant  to  the  firm  or  to  Moore? 
It  is  not  indispensable  to  decide  this  question,  for  if  it  was  an 
advance  to  the  firm  by  complainant,  it  was  released  to  Walker 
and  Moore,  or  assigned  to  them  when  complainant  assigned 
and  transferred  his  interest  to  them,  by  complainant's  assign- 
ment of  his  interest  in  the  firm  property  and  assets,  when  he 
sold  out  to  Walker  and  Moore.  Taylor  v.  Coffing  et  aL,  23 
III.  273.  But  if  it  was  an  advance  by  complainant  to  Moore, 
then  it  created  no  liability  against  Walker,  but  against  Moore 
only,  for  whom  the  advance  was  made,  and  to  him  alone  must 
complainant  look  for  reimbursement.  The  question  of  liability, 
we,  of  course,  leave  open  and  undetermined  in  this  suit. 

Walker  not  being  liable  to  contribute  for  the  advance  made 
by  complainant  in  the  payment  of  the  stock  notes,  the  defend- 
ants, however,  are  liable  for  the  amount  of  the  award,  for 
which,  being  eight  thousand  seven  hundred  and  seventy-eight 
dollars  and  thirty  cents,  with  interest  from  its  rendition,  com- 
plainant is  entitled  to  a  decree. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  for  the  amount 
of  said  award  and  interest,  if  the  same,  or  any  part  thereof, 
has  not  been  already  paid  and  satisfied. 

Decree  reversed. 
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It  is  ordered  that  the  judgment  and  decree  heretofore 
entered  in  this  cause  be  so  changed  as  to  refer  to  the  master 
in  chancery  of  the  Cook  Circuit  Court  the  question  of  the 
indebtedness  of  Moore  to  Kimball,  and  of  Walker  to  Kim- 
ball, severally,  and  that  a  decree  be  entered  for  the  amounts 
so  found  respectively  in  favor  of  Kimball. 

Per  curiam.  The  motion  for  a  re-hearing  in  this  case  must 
be  overruled.  In  deciding  this  motion  we  deem  it  proper  to 
say,  that  the  last  order  entered  in  October  last  should  not  be  so 
construed  as  in  any  way  to  deprive  the  court  below  of  any  of 
its  control  over  the  master's  report.  That  report  will  be  dis- 
posed of  like  any  other  report  of  a  master,  upon  a  reference 
made  by  that  court  in  any  other  case.  The  principal  opinion 
settles  the  principles  of  liability  so  clearly  that  the*court  below 
can  have  no  difficulty  in  ascertaining  whether  anything  be  due 
on  the  award,  either  of  principal  or  interest. 


Eunice  Chapman,  Appellant,  v.  William  B.  Ogden, 
Mahlon  D  Ogden,  and  Edwin  H  Sheldon, 
Appellees. 

APPEAL  FROM  SUPERIOR  COURT  OF  CHICAGO. 

The  evidence  in  this  case  failed  to  sustain  the  allegations  in  the  complain- 
ant's bill. 

On  the  30th  day  of  March,  1855,  Eunice  Chapman,  the 
appellant,  filed  her  bill  of  complaint  in  the  Cook  County 
Court  of  Common  Pleas,  against  William  B.  Ogden,  EL  Hollis 
Hunnewell,  and  Ebenezer  Thayer,  setting  forth,  that  on  the 
27th  day  of  January,  1837,  one  Daniel  A.  Baldwin,  and  Abby 
Ann  Baldwin,  Irs  wife,  mortgaged  to  one  Moses  P.  Hatch  the 
following  described  lots,  situated  in  the  city  of  Chicago,  to 
wit:  lots  numbered  from  one  to  twelve,  inclusive,  in  block 
ninety-two  of  Parsons'  subdivision  of  said  block,  in  school 
section  addition  to  said  city,  and  lots  five  and  six  in  block 
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number  one  hundred  and  forty-one,  in  the  subdivision  of  Sec- 
tion 16,  Town  39  North,  of  Range  14  east  of  the  third  prin- 
cipal meridian,  then  owned  by  said  Daniel  A.  Baldwin,  to 
secure  the  payment  of  twenty-two  thousand  five  hundred 
dollars,  with  interest,  according  to  the  condition  of  a  bond 
therein  described;  which  mortgage  was  recorded  in  the 
recorder's  office  of  Cook  county,  in  book  P  of  mortgages, 
page  33. 

That  some  time  in  the  year  1839,  after  the  said  bond  and 
mortgage  had  fallen  due,  the  said  Baldwin,  being  unable  to 
pay  the  same,  applied  to  the  firm  of  McNulty  &  Chapman,  of 
the  city  of  New  York,  consisting  of  Marvin  McNulty  and 
George  M.  Chapman,  to  purchase  of  said  Moses  P.  Hatch  the 
said  bond  and  mortgage,  and  hold  the  same,  and  give  him, 
Baldwin,  a  further  day  of  payment. 

That  thereupon  the  firm  of  McNulty  &  Chapman  consented 
to  purchase  said  bond  and  mortgage,  and  employed  Baldwin 
as  their  agent,  to  negotiate  for  them  the  purchase  of  the  same. 
That  thereupon  Baldwin  obtained  from  said  Hatch  an  offer  to 
accept  lands  in  the  State  of  Illinois,  at  certain  rates  per  acre, 
in  exchange  for  the  bond  and  mortgage.  That  thereupon 
McNulty  &  Chapman  furnished  Baldwin  with  the  requisite 
funds,  and  Baldwin,  with  the  funds  furnished,  bought  for 
them  about  2,200  acres  of  land  in  the  State  of  Illinois,  the 
title  to  about  1;500  acres  of  which  he  took  in  the  name  of 
Albert  McNulty,  and  the  title  to  the  balance  he  took  in  his 
own  name.  That  thereupon  Baldwin,  acting  as  the  agent  of 
the  firm  of  McNulty  &  Chapman,  purchased  for  them  the 
bond  and  mortgage  of  Hatch,  and  paid  therefor  by  conveying 
to  Hatch  the  portion  of  said  lands  which  stood  in  Baldwin's 
own  name,  and  by  causing  Albert  McNulty  to  convey  to 
Hatch  the  portion  of  said  lands  which  stood  in  his  name. 
That  of  the  funds  used  in  the  purchase  of  said  lands,  the 
firm  of  McNulty  &  Chapman  raised  $1,521.75  upon  a  promis- 
sory note  for  that  amount,  made  by  Albert  McNulty  for  their 
accommodation,  payable  to  their  order,  by  them  indorsed,  and 
also  indorsed  for  their  accommodation  by  the  firm  of  Trask  & 
Marvin,  consisting  of  Alanson  Trask  and  Azor  S.  Marvin. 
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That  at  the  time  of  the  purchase  of  said  bond  and  mort- 
gage, the  firm  of  McNulty  &  Chapman  directed  Hatch  to 
assign  the  same  to  Albert  McNulty  at  his  request,  to  be  held 
by  him  in  trust  for  them  as  security  to  himself  and  Trask  & 
Marvin,  against  liability  upon  said  promissory  note,  and  to  be 
Assigned  by  him  to  the  firm  of  McNulty  &  Chapman,  upon  pay- 
ment of  said  note  by  them.  That  accordingly,  Hatch  assigned 
the  bond  and  mortgage  to  Albert  McNulty,  which  assignment, 
though  absolute  on  its  face,  was  in  fact  taken  upon  the  trusts 
and  conditions  above  stated.  That  said  promissory  note  was 
not  paid  at  maturity,  and  a  suit  was  commenced  by  the  holders 
thereof  against  all  the  parties  thereto,  and  that  afterwards, 
xllbert  MeNulty,  having  become  insolvent,  by  the  consent 
of  all  parties  in  interest,  assigned  said  bond  and  mortgage  to 
Azor  S.  Marvin,  to  be  held  by  him  on  the  same  trusts  upon 
which  the  same  were  held  by  Albert  McNulty. 

That  before  said  assignment  to  Albert  McNulty,  Marvin 
McNulty  sold  and  conveyed  to  George  M.  Chapman  all  his 
interest  in  the  firm  of  McNulty  &  Chapman,  and  in  the  assets 
thereof,  including  the  interest  of  said  firm  in  said  bond  and 
mortgage. 

That  some  time  thereafter,  the  suit  on  said  note  proceeded 
to  judgment  in  the  city  of  New  York  against  all  of  the  parties 
to  the  note,  and  in  order  to  relieve  himself  from  the  pressure 
of  the  judgment,  George  M.  Chapman  borrowed  $1,600,  of 
the  firm  of  S.  Welles  &  Co.,  consisting  of  Samuel  Welles,  of 
Paris,  France,  and  H.  Hollis  Hunnewell,  of  Boston,  Mass. 
That  with  said  $1,600,  and  other  moneys  of  his  own,  enough 
to  make  up  $1,673.34,  the  amount  of  the  judgment,  George 
M.  Chapman  procured  an  assignment  of  the  judgment  from 
the  plaintiff,  the  State  Bank  of  Indiana,  to  IT.  Hollis  Hunne- 
well, to  be  held  by  him  for  the  firm  of  S.  Welles  &  Co.,  and 
also  certain  other  collaterals  then  placed  in  his  hands  by 
George  M.  Chapman  as  security,  until  the  $1,600,  with  in- 
terest, should  be  paid. 

That  at  the  time  said  judgment  was  assigned  to  Hunnewell, 
there  was  an  execution  issued  thereon,  in  the  hands  of  the 
sheriff  of  the  city  and  county  of  New  York,   under  which 
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execution,  the  sheriff  had  levied  upon  certain  goods  of  George 
M.  Chapman,  and  which  goods  were  afterwards  sold  by  the 
sheriff  under  the  same;,  from  which  he  realized  the  sum  of 
$640.42,  beyond  his  fees  and  poundage,  and  which  sum  was 
paid  by  him  to  Himnewell,  April  15,  1840,  in  part  satisfaction 
of  the  judgment. 

That  some  time  before  the  assignment  of  the  bond  and 
mortgage  by  Albert  McNulty  to  Azor  S.  Marvin,  and  after 
Marvin  McNulty  had  sold  and  conveyed  to  George  M.  Chap- 
man his  interest  in  the  firm  of  MeNulty  &  Chapman,  and  after 
the  assignment  of  said  judgment  to  H.  Hollis  Hunnewell  to 
secure  the  loan  of  $1,600,  George  M.  Chapman  became 
embarrassed  in  his  circumstances,  and  made  a  general  assign- 
ment of  all  his  property  to  one  Daniel  French,  in  trust  for 
his  creditors,  including  those  of  the  late  firm  of  McNulty  & 
Chapman,  whereby  all  of  George  M.  Chapman's  interest  in 
said  bond  and  mortgage  became  vested  in  Daniel  French, 
subject  to  the  trusts  upon  which  the  same  were  then  held  by 
Azor  S.  Marvin. 

That  some  time  after  the  loan  of  the  $1,600,  and  after 
George  M.  Chapman's  assignment  to  Daniel  French,  the  firm 
of  S,  Welles  &  Co.,  without  the  knowledge  or  assent  of 
French,  induced  Azor  S.  Marvin  to  assign  said  bond  and 
mortgage  to  Ebenezer  Thayer,  the  agent  of  S.  Welles  &  Co., 
to  be  held  by  him  as  collateral  security  for  the  payment  of 
said  judgment,  and  thereupon  the  said  Hunnewell  released 
Azor  S.  Marvin,  Alanson  Trask  and  Albert  McNulty,  from 
all  claim  under  the  judgment. 

That  on  the  18th  day  of  August,  1840,  Daniel  French,  in 
order  to  release  said  bond  and  mortgage,  and  other  collaterals, 
from  the  lien  of  the  loan  for  which  the  same  were  held,  paid 
to  Gracie  &  Sargent,  the  authorized  agents  of  the  firm  of  S. 
Welles  &  Co.,  $1,000,  which  covered  the  full  amount  of  the 
balance  due  upon  said  loan,  interest  and  expenses,  after 
deducting  the  $640.42  received  by  Hunnewell  upon  the 
judgment  assigned  to  him. 

That  said  French  thereupon  requested  a  return  of  said  col- 
laterals from  said  S,  Welles  &  Co.,  and  an  assignment  of  the 
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bond  and  mortgage  to  him,  from  the  said  Ebenezer  Thayer, 
in  whose  name  the  same  stood  as  aforesaid. 

That  said  Grade  &  Sargent  thereupon  returned  to  said 
French,  the  Kingsley  bond  and  mortgage,  part  of  said  col- 
laterals, and  promised  that  as  soon  as  Samuel  Welles,  of  the 
firm  of  S.  Welles  &  Co.,  should  return  from  Paris,  the 
balance  of  said  collaterals  should  be  returned,  and  the  Hatch 
bond  and  mortgage  should  be  assigned  to  said  Daniel  French. 

That  soon  after,  said  Welles  died  in  Paris,  and  that  the 
said  French  had  never  been  able  to  procure  a  return  of  the 
balance  of  said  collaterals,  or  an  assignment  of  said  Hatch 
bond  and  mortgage,  although  he  had  repeatedly  demanded 
the  same  of  Hunnewell  and  Thayer. 

That  said  French,  never  having  been  able  to  procure  a 
formal  assignment  to  himself  of  the  Hatch  bond  and  mort- 
gage,  in  the  month  of  October,  1846,  exposed  to  auction  upon 
due  notice,  such  of  the  assets  assigned  to  him  by  George  M. 
Chapman  as  he  had  not  been  able  to  collect  or  turn  into 
money,  and  among  the  rest,  said  Hatch  bond  and  mortgage ; 
that  the  complainant  was  the  highest  bidder  for  the  Hatch 
bond  and  mortgage,  and  that  she  then  and  there  paid  French 
the  price  bid  for  the  same,  and  received  an  assignment  thereof. 
That  she  had  ever  since  remained  the  true  and  lawful  owner 
of  said  bond  and  mortgage,  and  was  entitled  to  a  formal 
assignment  of  the  same  from  Ebenezer  Thayer.  That  she 
had  frequently,  since  said  bond  and  mortgage  were  assigned  to 
her,  applied,  by  her  agent,  to  Hunnewell,  for  a  formal  assign- 
ment of  the  same  from  Thayer  to  her,  and  to  Thayer  to  make 
such  assignment,  which  they  had  always  severally  refused  to 
do,  or  cause  to  be  done. 

That  at  the  time  the  firm  of  McNulty  &  Chapman  purchased 
said  bond  and  mortgage  of  Hatch,  and  took  the  assignment 
thereof  in  the  name  of  Albert  McNulty,  as  aforesaid,  said 
Hatch  had  already  obtained  judgment  upon  said  bond  in  the 
city  of  New  York,  which  fact,  at  the  time  of  the  assignment 
to  Albert  McNulty,  and  long  subsequent  thereto,  was  totally 
unknown  to  the  firm  of  McNulty  &  Chapman,  and  to  Albert 
McNulty,  and  their  assignees. 
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That  shortly  alter  said  assignment,  the  said  Baldwin, 
believing  that  the  security  of  the  bond  and  mortgage  could 
be  in  no  respect  impaired  thereby,  induced  Hatch  to  execute 
a  satisfaction  of  the  judgment  recovered  by  him,  which  he 
delivered  to  Baldwin,  with  the  full  understanding  that  the 
same  was  without  consideration,  and  was  in  no  respect  to 
impair  the  lien  of  the  mortgage  upon  the  mortgaged  premises, 
or  the  liability  of  Baldwin  upon  his  bond.  That  some  time 
after  the  assignment  by  Hatch  of  the  bond  and  mortgage, 
Baldwin  put  the  satisfaction  piece  on  record,  without  the 
knowledge  or  consent  of  the  firm  of  McNulty  &  Chapman, 
the  owners  of  the  bond  and  mortgage,  and  of  every  other 
person  interested  in  the  same;  and  the  bill  insists,  that  the 
security  of  the  bond  and  mortgage  was  in  no  way  impaired 
by  said  satisfaction  piece,  so  far  as  the  firm  of  MeNulty  & 
Chapman,  and  their  assigns,  are  concerned. 

That  about  the  5th  day  of  March,  1842,  Hunnewell  and 
Thayer,  without  the  knowledge  or  consent  of  French,  fraudu- 
lently inveigled  Baldwin  into  conveying  to  Thaj^er  (Baldwin's 
wife  joining  therein,)  the  premises  covered  by  the  Flatch 
mortgage,  which  conveyance,  though  absolute,  was  to  be  in 
fact  but  a  mortgage. 

That  Baldwin  refused  to  make  said  conveyance  to  Thayer, 
until  Hunnewell  and  Thayer  agreed  to  consider  the  same  as 
a  mortgage  to  secure  the  payment  of  $1,150  only,  which  sum 
Hunnewell  then  claimed  to  be  due  him  for  cash  advanced  for 
taxes  and  other  expenses  connected  with  said  mortgaged 
premises,  less  a  small  amount  due  upon  the  $1,600  loan,  and 
that  Baldwin  should  have  an  extension  of  eighteen  months 
upon  said  sum  of  $1,150 ;  and  that  upon  payment  of  that  sum, 
the  conveyance  should  be  void,  and  Thayer  should  satisfy 
the  same  by  executing  and  delivering  to  Baldwin  a  quit-claim 
deed  of  the  premises. 

That  Baldwin  frequently  within  the  eighteen  months,  and 
since,  had  offered  to  pay  Thayer  the  sum  of  $1,150  and  inter- 
est, and  all  other  sums  which  he  might  be  liable  to  pay  under 
the  $1,150  mortgage,  and  demanded  that  the  same  should  be 
considered  satisfied,   and  that    a   quit-claim   deed   should  be 
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made  to  him  of  the  premises  therein  described,  which  Thayer 
had  always  refused  to  do. 

That  at  the  time  Ilunnewell  and  Thayer  inveigled  Baldwin 
to  make  the  $1,150  mortgage,  they  represented  to  him  that 
they  had  ascertained  the  existence  of  the  satisfaction  piece  of 
the  judgment  in  favor  of  Hatch,  and  that  the  same,  in  their 
opinion,  wholly  destroyed  the  lien  of  the  Hatch  mortgage, 
and  requested  him  to  make  them  said  $1,150  mortgage. 

That  they  further  represented  to  Baldwin  that  French  was 
fully  aware  of  the  request  they  were  making,  and  of  the 
grounds  thereof,  and  fully  approved  of  the  same,  and  that 
Baldwin,  believing  these  statements,  and  relying  upon  the  same, 
made  the  mortgage  for  $1,150,  in  the  maimer  and  upon  the 
terms  before  stated. 

That  French  never  was  aware  of  the  request  made  by 
Ilunnewell  and  Thayer  of  Baldwin  to  make  said  mortgage  of 
$1,150;  that  he  did  not  approve  of  the  same,  and  that  he 
never  was  aware  of  the  mortgage  for  $1,150,  nor  of  the 
maimer  in  which  Baldwin  was  induced  to  execute  the  same. 
That  Thayer  had  since  conveyed  the  premises  to  one  Charlotte 
Smith,  a  sister  or  niece  of  the  widow  of  Samuel  Welles, 
without  any  consideration  therefor,  she  having  at  the  time 
full  knowledge  of  the  premises;  and  that  Charlotte  Smith, 
about  the  9th  day  of  April,  1850,  conveyed  the  premises  to 
William  B.  Ogden,  without  any  consideration  therefor.  That 
William  B.  Ogden  then  occupied  the  premises  as  the  agent  of 
Hunnewell,  and  at  the  time  the  same  were  conveyed  to  Ogden 
he  had  a  full  knowledge  of  the  premises,  and  was  at  that 
time,  and  for  a  long  time  had  been  employed  by  Hunnewell 
as  his  agent  to  look  after  said  property. 

That  the  complainant  was  never  informed  of  said  mortgage 
for  $1,150,  until  the  summer  of  1853,  and  that  upon  being 
informed  of  the  same,  she  immediately  applied  to  Baldwin  to 
protect  and  secure  her  against  the  consequences  of  the  same. 

That  after  considerable  delay  had  occurred,  on  or  about 
the  2nd  day  of  January,  1855,  Baldwin  sold  to  the  complain- 
ant for  a  certain  consideration  then  paid,  the  premises  de- 
scribed in  the  Hatch  mortgage;  and  in  conjunction  with  Abby 
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Ann  Baldwin,  liis  wife,  executed  and  delivered  to  the  com- 
plainant a  quit-claim  deed  of  all  his  right,  title  and  interest 
in  said  premises. 

That  some  time  after  Hunnewell  and  Thayer  obtained  from 
Baldwin  the  mortgage  for  $1,150,  William  B.  Ogden  took 
possession  of  the  premises  as  the  agent  of  Hunnewell,  and 
has  since  taken  charge  of  the  same ;  that  he  had  since,  from 
time  to  time,  let  parts  of  the  premises  to  various  persons, 
from  whom  he  had  received  a  large  amount  of  money  by  way 
of  rent  for  the  property;  and  that  he  had  received  a  large 
portion  of  the  money  subsequent  to  the  date  of  Baldwin's 
deed  to  the  complainant.  That  the  complainant  had  applied 
to  William  B.  Ogden  to  account  for  the  rents  he  bad  received, 
and  pay  to  the  complainant  what  he  had  received  beyond 
$1,150,  and  interest  thereon;  to  deliver  up  to  her,  possession 
of  the  premises,  and  execute  and  deliver  to  her  a  quit-claim 
deed  of  the  same;  and  that  William  B.  Ogden  refuse]  to 
comply  with  such  requests. 

The  bill  waived  an  answer  under  oath,  and  prayed  that  an 
account  might  be  taken  of  the  rents  and  profits  of  the  prem- 
ises received  by  the  defendants,  or  either  of  them;  and  an 
account  of  all  moneys  received  by  Thayer,  or  by  Hunnewell, 
upon  the  other  collaterals  originally  assigned  to  Thayer  for  the 
benefit  of  S.  Welles  &  Co.,  beside  the  Hatch  mortgage;  and 
that  if  it  should  appear  that  the  rents  and  profits  and  the  pro- 
ceeds of  the  other  collaterals  were  more  than  sufficient  to 
satisfy  all  liens  upon  the  premises,  which  should  be  paid  to  die 
defendants,  or  either  of  them,  that  the  residue  might  be  paid 
over  to  the  complainant,  and  that  the  complainant  might  be 
permitted  to  redeem  the  premises,  if  the  mortgage  for  $1,150 
should  be  adjudged  to  be  valid  as  against  her,  she  being  ready 
and  willing,  and  thereby  offering  to  pay  what,  if  anything, 
might  be  due  thereon ;  and  that  in  any  even t,  the  defendants 
might  be  decreed  to  deliver  up  the  possession  of  the  premises 
to  the  complainant,  or  to  such  person  as  she  should  direct, 
free  from  all  incumbrances  made  by  them,  and  might  deliver 
to  the  complainant  all  deeds  and  writings  in  their  custody  or 
power  relating  to  the  premises;  and  that  William  B.  Ogden 
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might  execute  a  quit-claim  deed  to  her  of  the  premises,  and 
for  other  and  further  relief. 

On  the  1st  day  of  December,  1855,  the  several  answer  of 
William  B.  Ogden  was  filed,  setting  forth,  that  on  the  23d 
day  of  February,  1842,  Daniel  A.  Baldwin,  by  his  absolute 
deed  of  that  date,  conveyed  the  premises  to  Ebenezer  Thayer; 
which  was  recorded  in  the  recorder's  office  of  Cook  county, 
September  14,  1843,  and  that  Azor  S.  Marvin,  on  the  23d 
day  of  February,  1842,  assigned  and  transferred  Baldwin's 
bond  and  mortgage  to  Hatch  to  said  Thayer,  thereby  vesting 
in  him  an  absolnte  title  to  the  premises.  That  on  the  26th 
day  of  December,  1844,  Ebenezer  Thayer  conveyed  the  prem- 
ises to  Charlotte  Smith,  who  was  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  any  of  the  alleged 
equities  of  the  complainant;  and  that  on  the  9th  of  April, 
1850,  Charlotte  Smith,  who  is  a  niece  of  the  widow  of  Samuel 
"Welles,  conveyed  the  premises  to  the  defendant,  William  B. 
Ogden,  who  was  a  bona  fide  purchaser  for  the  sum  of  $6,000 
cash  paid  therefor,  without  notice  of  any  of  the  alleged  equities 
of  the  complainant;  which  deed  was  recorded  in  the  recorder's 
office  of  Cook  county,  April  23,  1850.  The  answer  further 
states,  that  in  the  winter  and  spring  of  1850,  the  defendant, 
William  B.  Odgen,  became  desirous  of  purchasing  the  prem- 
ises as  an  investment.  That  upon  inquiry  and  examination 
of  the  record,  he  found  the  title  to  be  vested  in  Charlotte 
Smith,  and  that  her  title  was  derived  from  said  convey- 
ance of  Ebenezer  Thayer  to  her.  That  the  title  of  Ebenezer 
Thayer  appeared  to  be  perfect  of  record  by  said  deed  of 
Daniel  A.  Baldwin  to  him,  recorded  as  before  stated,  and 
various  other  conveyances  showing  an  absolute  title  in  him 
as  early  as  February,  1842,  and  that  said  Ogden  learned  that 
Ebenezer  Thayer  had,  at  that  time,  obtained  an  outstanding 
tax  title  derived  through  Hugh  T.  Dickey  to  John  P.  Marvin, 
and  by  him  transferred  to  Thayer,  as  early  as  February, 
1842. 

That  said  Ogden,  finding  the  title  absolute  in  Thayer,  and 
that  he  had  been  in  the  quiet  and  peaceable  possession  of  the 
premises  from  1842  to  1844,  when  he  conveyed  to  Charlotte 
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Smith,  and  that  she  had  been  in  like  possession  from  that 
time  to  April,  1850,  purchased  and  paid  for  the  premises  in 
good  faith,  and  without  notice,  as  before  stated,  and  thereupon 
entered  into  actual  possession  thereof,  and  occupied  the  same 
quietly  and  peaceably  until  he  sold  and  conveyed  the  same 
as  hereafter  stated.  The  answer  admits,  that  in  December, 
1842,  the  linn  of  Ogden  &  Jones,  of  which  William  B.  Ogden 
was  a  member,  took  possession  of  the  premises  as  the  agents 
of  Thayer,  and  that  until  the  sale  of  the  same  by  William  B. 
Ogden,  he  and  the  firms  of  Ogden  &  Jones  and  Ogden,  Jones 
&  Co.,  did  let  parts  of  the  premises  to  various  persons,  but 
denies  that  he  or  they  received  a  large  amount  of  money  there- 
for, and  states  that  he  received  nothing  whatever,  and  that 
said  firms  received  nothing  over  and  above  the  amount  neces- 
sary to  pay  the  taxes  thereon,  and  other  incidental  expenses. 
The  answer  further  avers,  that  the  complainant,  Daniel  A. 
Baldwin  and  George  M.  Chapman,  had  knowledge  of  the 
conveyances  from  Ebenezer  Thayer  and  Charlotte  Smith. 
The  answer  also  avers,  that  Baldwin's  bond  to  Hatch  and  the 
judgment  thereon,  were  discharged  of  record  July  26,  1841, 
and  that  the  mortgage  executed  to  secure  the  bond  was  thereby 
discharged.  It  also  avers,  that  if  there  was  a  conveyance 
from  Baldwin  to  the  complainant,  it  was  made  by  Baldwin  to 
enable  him  to  be  a  witness  in  the  case,  and  that  Baldwin  and 
George  M.  Chapman  were  the  real  parties  in  interest  in  the 
suit,  who  were  using  the  name  of  the  complainant  for  their 
benefit,  and  insists  that  they  were  necessary  parties  to  the 
complainant's  bill. 

The  answer  also  sets  forth,  that  on  the  1st  day  of  March, 
1855,  and  before  the  filing  of  the  complainant's  bill,  William 
B.  Ogden  transferred  and  conveyed  the  premises  to  Mahlon 
B.  Ogden  and  Edwin  IT.  Sheldon,  in  their  own  rig-lit  and  as 
executors  of  William  E.  Jones,  deceased,  by  deeds  of  convey- 
ance of  that  date;  that  such  conveyance  was  absolute,  and 
that  he  had  received  the  full  value  of  the  property;  and  that 
said  William  B.  Ogden  had  not,  and  did  not  claim  or  pretend 
to  have,  any  right,  title,  claim  or  interest,  direct  or  indirect,  in 
or  to  the  premises,  and  makes  an  express  disclaimer  of  the  same. 


JANUARY  TEEM,  1863.  525 


Chapman  v.  Ogden  ct  al. 


The  answer  sets  up  the  statute  of  frauds,  and  specifically 
denies  all  the  other  allegations  of  the  bill. 

A  replication   to  this  answer  was  filed  December  27,  1855. 

On  the  10th  day  of  April,  1856,  the  bill  v/as  taken  as  con- 
fessed as  against  Hunnewell  and  Thayer,  for  want  of  an  ap- 
pearance, and  leave  was  given  to  amend  the  bill  by  making 
Mahlon  D.  Ogden   and  Edwin  H.  Sheldon,  parties  thereto. 

On  the  25th  day  of  July,  1856,  the  complainant  amended 
her  bill,  by  alleging,  that  on  or  about  the  1st  day  of  March, 
1855,  by  deeds  purporting  to  be  dated  on  that  day,  William 
B.  Ogden  pretended  to  convey  to  Edwin  H.  Sheldon  and 
Mahlon  D.  Ogden,  in  their  own  right  and  as  the  executors  of 
William  E.  Jones,  deceased,  some  interest  in  a  part  or  the 
whole  of  the  premises,  and  that  the  said  Edwin  II.  Sheldon 
and  Mahlon  D.  Ogden  claimed  to  have  an  interest  in  the 
premises  by  virtue  of  said  deeds,  but  the  complainant  charged 
that  said  deeds  were  either  made  in  the  anticipation  and  belief 
that  the  complainant's  bill  was  about  to  be  filed,  or  with  the 
knowledge  that  the  same  had  been  filed,  and  with  the  inten- 
tion of  harassing  and  defrauding  the  complainant,  and  for  no 
other  purpose,  and  that  said  deeds  were,  in  pursuance  of  such 
intention,  ante-dated,  and  were  not  in  fact  executed  and  deliv- 
ered until  long  after  they  bear  date,  and  subsequent  to  the 
filing  of  the  complainant's  bill.  That  Mahlon  D.  Ogden  was 
the  brother,  and  Edwin  II.  Sheldon  and  William  E.  Jones 
were  the  brothers-in-law,  of  William  B.  Ogden,  and  that 
neither  of  them  paid  to  William  B.  Ogden  any  valuable  con- 
sideration for  the  property,  and  that  Mahlon  D.  Ogden  and 
Edwin  H.  Sheldon  took  the  property  with  a  full  knowledge  of 
all  the  facts  stated  in  the  bill  in  relation  to  the  right  and  claim 
of  the  complainant.  That  Mahlon  D.  Ogden  and  Edwin  11. 
Sheldon  had  been  and  were  partners  in  business  with  William 
B.  Ogden,  and  had  theretofore  been  employed  by  Hunnewell 
as  his  agents,  in  connection  with  William  B.  Ogden,  to  look 
after  and  protect  the  property. 

An  answer  under  oath  was  waived  as  to  Mahlon  D.  Ogden 
and  Edwin  H.  Sheldon,  and  the  amended  bill  prayed  for  the 
same  relief  as  to  them  as  prayed  for  by   the  original  bill,  and 
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further  prayed,  in  case  William  B.  Ogden  should  have  eon- 
veyed  the  property,  or  any  part  thereof,  or  interest  therein,  tc 
Mahlon  D.  Ogden  and  Edwin  II.  Sheldon,  or  to  any  other 
person  or  persons  who  were  or  might  be  innocent  purchasers 
thereof,  in  order  to  place  the  same  beyond  the  reach  of  the 
complainant,  that  William  B.  Ogden  might  be  compelled,  by 
decree  of  the  court,  to  pay  to  the  complainant  the  value  of 
the  property  conveyed  by  him. 

On  the  17th  day  of  December,  1856,  William  B.  Ogden 
filed  his  answer  to  the  complainant's  amended  bill,  which  sets 
forth,  that  on  the  13th  day  of  May,  1837,  Moses  P.  Hatch,  by 
his  deed  of  assignment"  of  that  date,  assigned  and  transferred 
the  bond  and  mortgage  of  Daniel  A.  Baldwin  to  one  Charles 
S.  Phelps;  which  deed  of  assignment  was  recorded  in  the 
recorder's  office  of  Cook  county,  June  24,  1837.  That  after 
William  B.  Ogden  had  acquired  the  title  to  the  premises  as 
stated  in  his  original  answer,  and  after  he  had  entered  into 
possession  of  the  premises  under  such  purchase,  and  while  he 
so  remained  in  poseession,  for  the  purpose  of  protecting  his 
title,  he  purchased  of  Charles  S.  Phelps  all  his  right,  title  and 
interest  in  and  to  said  bond  and  mortgage;  and  that  there- 
upon said  Charles  S.  Phelps,  by  his  deed  dated  October  23, 
1852,  assigned  and  transferred  the  same  to  him,  which  deed 
was  duly  recorded  May  10,  1855,  and  he  claimed  to  be  substi- 
tuted to  all  of  the  rights  of  said  Phelps  to  said  bond  and 
mortgage. 

The  answer  admits  that  Moses  P.  Hatch,  by  his  attorney, 
Theophilus  S.  Morgan,  on  the  20th  day  of  December,  1839, 
executed  a  deed  of  assignment  of  that  date,  to  Albert  Mc- 
Nulty,  of  Baldwin's  bond  and  mortgage  to  Hatch;  which 
was  duly  recorded,  May  11,  1840,  but  denies  any  knowledge 
of  the  purposes  for  which  it  was  made,  further  than  the  same 
appears  upon  its  face;  and  particularly  denies  that  it  was 
made  or  received  for  any  of  the  purposes  or  upon  any  of  the 
trusts  alleged  in  the  bill. 

The  answer  sets  up  the  statute  of  frauds  in  relation  to  the 
trust  alleged  in  the  bill,  under  which  Albert  McNulty  held 
the  assignment  of  Baldwin's  bond  and  mortgage  to  Hatch,  and 
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denies  that  the  alleged  trust  was  manifested  or  proved  by  any 
writing  whatever,  and  claims  the  benefit  of  the  statute  in  that 
respect. 

It  avers  that  neither  Ebenezer  Thayer,  nor  Charlotte  Smith, 
nor  William  B.  Ogden,  ever  had  any  notice,  actual  or  con- 
structive, before  or  at  any  times  they  severally  acquired  their 
titles  to  the  premises,  and  the  bond  and  mortgage,  and  insists 
that  if  any  secret  trust  existed,  he  could  in  no  way  be  affected 
or  charged  by  reasoi\  thereof. 

The  answer  admits  that  Albert  McJSTulty,  on  the  27th  day 
of  March,  1840,  by  his  deed  of  assignment  of  that  date, 
assigned  and  transferred  to  Azor  S.  Marvin,  the  bond  and 
mortgage  of  Baldwin  to  Hatch,  upon  certain  trusts,  setting 
them  forth,  and  referring  to  the  original  assignment  for  further 
particulars,  which  was  recorded  May  11,  1840,  but  denies  that 
the  assignment  was  made  upon  the  trusts  and  conditions 
alleged  in  the  bill. 

The  answer  admits  that  Albert  McNulty  became  insolvent, 
and  states  that  he  was  decreed  a  bankrupt  by  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Kew 
York,  and  that  William  C.  H.  Waddell  was  by  that  court 
appointed  the  general  assignee  in  bankruptcy  for  such  district, 
who  thereby  became  vested  with  any  interest  which  Albert 
McKulty  might  have  had  in  the  bond  and  mortgage  of  Bald- 
win to  Hatch. 

That  said  Waddell,  as  such  assignee  in  bankruptcy,  had  by 
deed  assigned  and  transferred  unto  Mahlon  D.  Ogden  and 
Edwin  H.  Sheldon,  all  of  the  right,  title  and  interest  of  Albert 
McNulty  in  and  to  the  bond  and  mortgage  of  Baldwin  to 
Hatch,  and  the  answer  insists,  if  said  bond  and  mortgage  are 
not  paid  and  satisfied,  that  Ogden  is  entitled  to  be  protected 
to  the  full  amount  due  thereon. 

The  answer  further  sets  forth  the  sale  of  the  premises  in 
1838,  for  non-payment  of  taxes,  the  conveyance  thereof,  in 
pursuance  of  such  sale,  by  three  several  deeds  to  Hugh  T. 
Dickey,  on  the  10th  day  of  December,  1840,  and  insists  that 
by  such  proceedings  a  valid  title  to  the  premises  became 
vested  in  said   Dickey,  and  states  that  said  Dickey,  on  the 
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11  th   day  of  December,  1840,  conveyed   the  premises  to  John 
P.  Marvin. 

The  answer  further  sets  forth,  that  on  the  23d  day  of  Feb- 
ruary, 1842,  George  M.  Chapman,  Daniel  A.  Baldwin,  Albert 
McNulty,  Azor  S.  Marvin,  Alanson  Trask,  Marvin  HcNulty, 
and  John  P.  Marvin,  proposed  to  Ebenezer  Thayer,  as  the 
agent  of  Hunnewell,  that  he  should  buy  the  premises  and  pay 
for  the  same  by  discharging  the  judgment  in  favor  of  the 
State  Bank  of  Indiana,  upon  which  the  sum  of  $1,019.92  and 
interest,  was  then  due,  pay  John  P.  Marvin  $216  for  the  tax 
title  acquired  as  before  stated,  the  sum  of  $200  in  liquidation 
and  discharge  of  a  judgment  before  that  time  recovered  upon 
a  note  drawn  by  McNulty  &  Chapman  and  indorsed  by  Trask 
&  Marvin,  dated  September  7,  1839,  for  $775,  or  thereabouts, 
payable  sixty  'days  after  date,  mentioned  in  the  assignment 
from  Albert  McNulty  to  Azor  S.  Marvin,  and  pay  the  costs 
of  a  suit  in  chancery  in  favor  of  said  Hunnewell,  against 
George  M.  Chapman,  Marvin  McNulty,  Azor  S.  Marvin  and 
Alanson  Trask,  then  pending,  and  dismiss  said  suit;  which 
proposition  wTas  accepted  by  Thayer,  as  the  agent  of  S.  Welles 
&  Co.,  and  thereupon  Baldwin,  by  his  deed  dated  February 
23,  1842,  conveyed  the  premises  to  Thayer;  and  Azor  S. 
Marvin,  by  his  deed  dated  the  same  day,  assigned  and  trans- 
ferred to  Thayer  the  bond  and  mortgage  of  Baldwin  to  Hatch, 
and  John  P.  Marvin,  by  his  deed  dated  the  same  day,  con- 
veyed the  premises  to  Thayer;  thereby  vesting  in  him  an 
absolute  and  complete  title  to  the  premises;  and  thereupon, 
Hunnewell  dismissed  the  suit  in  chancery,  discharged  the 
judgment  therein  described,  and  paid  the  several  sums  before 
stared,  which  judgment  and  said  sums  of  money  far  exceeded 
the  value  of  the  premises  at  that  time.  The  answer  further 
sets  forth,  that  Charlotte  Smith  was  a  hana  fide  purchaser  for 
a  valuable  consideration,  without  notice  ol  the  alleged  equities 
of  the  complainant.  That  Hunnewell  entered  into  possession 
of  the  premises  in  1842,  and  remained  in  possession  until 
1844;  that  Charlotte  Smith  and  William  B.  Ogden  severally 
entered  into  possession  at  the  times  when  they  respectively 
purchased  the  premises,  and  remained  in  possession  during  the 
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times  they  respectively  held  the  title  thereto;  and  Malilon  D. 
Qgden  and  Edwin  11.  Sheldon  entered  into  possession  when 
they  purchased,  and  ever  since  had  remained  and  still  re- 
mained in  possession  of  the  same. 

That  Ilunnewcll,  Charlotte  Smith,  William  B.  Ogden,  and 
Malilon  P.  Ogden  and  Edwin  II.  Sheldon,  had  severally  been 
in  possession  of  the  premises  under  the  title  perfected  in 
Thayer  as  before  stated,  bona  fide,  and  adverse  to  all  persons 
whatever,  and  had  each  severally,  while  so  in  possession, 
&in«e  the  year  1842,  paid  all  taxes  assessed  upon  the  premises 
and  every  part  thereof;  and  insists  that  Malilon  D.  Ogden 
and  Edwin  II.  Sheldon  ought  to  be  adjudged  and  held  the 
legal  owners  of  the  premises  in  fee  simple,  according  to  the 
extent  and  purport  of  their  paper  title. 

The  answer  further  states,  that  on  the  first  day  of  March, 
1855,  William  B.  Ogden  conveyed  the  premises  to  Malilon 
D.  Ogden  and  Edwin  II.  Sheldon,  in  their  own  right,  and  as 
executors  of  William  E.  Jones,  deceased,  and  avers  the  deeds 
of  the  same  were  made,  executed  and  delivered  on  the  day 
of  their  date,  and  were  not  ante-dated,  and  were  not  made  in 
anticipation  or  with  the  belief  that  the  complainant's  bill  was, 
or  was  about  to  be,  filed.  The  answer  denies  that  the  con- 
veyances from  William  B.  Ogden  to  Malilon  D.  Ogden  and 
Edwin  II.  Sheldon  were  without  consideration,  and  avers  that 
Mahlon  D.  Ogden  and  Edwin  II.  Sheldon  paid  to  William 
B.  Ogden,  as  the  consideration  for  the  conveyances,  the  full 
value  of  the  premises,  and  that  Mahlon  D.  Ogden  and  Edwin 
II.  Sheldon,  neither  at  that  time,  nor  before,  had  any  notice  of 
the  alleged  equities  of  the  complainant.  The  answer  insists, 
that  the  complainant  is  not  entitled  to  maintain  her  bill 
against  William  B.  Ogden,  for  damages. 

To  the  further  answer  of  William  B.  Ogden  a  replication 
was  filed  November  23,  1857. 

On  the  4th  day  of  December,  1856,  Mahlon  D.  Ogden  and 
Edwin  II.  Sheldon  filed  their  joint  and  several  answer.  It 
admits  that  Daniel  A.  Baldwin,  and  Abby  Ann  Baldwin,  his 
wife,  on  the  27th  day  of  January,  1837,  executed  a  mortgage 
of  that  date  to  Moses  P.  Hatch,  of  the  premises  mentioned 
34— 30th  III. 
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in  the  bill,  then  owned  by  Baldwin,  to  secure  the  payment  of 
$32,500,  payable  in  four  annual  installments,  with  annual 
interest  at  seven  per  cent,  specified  in  the  condition  of  a  bond 
of  that  date,  in  the  sum  of  forty- live  thousand  dollars, 
executed  by  Baldwin  to  Hatch ;  and  that  said  mortgage  was 
recorded  in  the  recorder's  office  of  Cook  county,  June  24, 
1837,  in  book  P  of  mortgages,  page  33. 

It  states  that  ou  the  13th  day  of  May,  1837,  Moses  P. 
Hatch,  by  his  deed  of  assignment  of  that  date,  assigned  and 
transferred  said  bond  and  mortgage  to  Charles  S.  Phelps; 
which  deed  of  assignment  was  recorded  June  24,  1837. 

That  Charles  S.  Phelps,  on  the  23rd  day  of  October,  1852, 
by  his  deed  of  assignment  of  that  date,  assigned  and  trans- 
ferred the  bond  and  mortgage  to  William  B.  Ogden;  which 
deed  of  assignment  was  recorded  May  10,  1855. 

The  answer  admits  that  a  note  for  about  the  sum  of 
$1,521.75  was  drawn  by  Albert  McNulty,  payable  to  the 
order  of  McNulty  &  Chapman,  indorsed  by  that  firm,  and 
also  indorsed  by  the  firm  of  Trask  &  Marvin — consisting  of 
Alanson  Trask  and  Azor  S.  Marvin — and  said  note,  so  made 
and  indorsed,  was  discounted  by  the  State  Bank  of  Indiana, 
but  for  whose  benefit  or  accommodation  the  note  was  made, 
indorsed,  or  discounted,  or  for  what  purpose  the  funds  derived 
from  the  discount  of  the  note  were  used,  the  defendants  had 
no  knowledge,  information  or  belief. 

The  answer  admits  that  Moses  P.  Hatch,  on  the  9th  daj^  of 
December,  1839,  by  his  letter  of  attorney  of  that  date, 
authorized  and  empowered  one  Theophilus  S.  Morgan  to  assign 
and  transfer  said  bond  and  mortgage;  which  letter  of  attor- 
ney was  recorded  May  11,  1840;  and  that  Moses  P.  Hatch, 
by  his  attorney,  Theophilus  S.  Morgan,  on  the  20th  day  of 
December,  1839,  by  his  deed  of  assignment  of  that  date, 
assigned  and  transferred  the  bond  and  mortgage  to  Albert 
McNulty;  which  deed  of  assignment  was  recorded  May  11, 
1840;  but  the  answer  denies  all  knowledge,  information  or 
belief  relative  to  the  purposes  for  which  the  assignment  was 
made,  further  than  the  same  appears  on  the  face  thereof,  and 
specially  denies  that  the  assignment  was  made    or  received 
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for  any  of  the  purposes  or  upon  any  of  the  trusts  or  conditions 
alleged  in  the  bill. 

The  answer  sets  forth  the  statute  of  frauds,  and  denies 
that  the  trust  alleged  in  the  bill  is  manifested  or  proved,  or 
susceptible  of  being  proved  by  any  writing  signed  by  Albert 
McNulty,  and  insists  upon  the  statute. 

The  answer  admits  that  on  the  29th  day  cf  January,  1840, 
the  State  Bank  of  Indiana,  by  the  consideration  of  the  Court 
of  Common  Pleas  of  the  city  of  New  York,  recovered  a 
judgment  against  Albert  McNulty,  Marvin  McNulty,  George 
M.  Chapman,  Alanson  Trask,  and  Azor  S.  Marvin,  upon  the 
note  drawn  by  Albert  McNulty  and  indorsed  by  the  firm  of 
McNulty  &  Chapman,  and  Trask  and  Marvin,  for  the  sum  of 
$1,660.30,  damages  and  costs. 

That  a  fieri  facias  issued  on  said  judgment,  January  29, 
1840,  which  was  returned  nulla  bona,  February  10,  1840; 
that  an  alias  writ  of  fieri  facias  issued  February  10,  1840; 
and  that  on  the  8th  day  of  March,  1840,  the  State  Bank  of 
Indiana,  by  their  deed  of  assignment  of  that  date,  assigned 
and  transferred  the  judgment  to  II.  Ilollis  Ilunnewell,  for  the 
benefit  of  the  firm  of  S.  Welles  &  Co.,  and  that  when  the 
judgment  was  so  assigned,  the  alias  writ  of  fieri  facias  thereon 
was  in  the  hands  of  the  sheriff,  who  had  levied  upon  certain 
goods  and  chattels  as  the  property  of  George  M.  Chapman ; 
which  wrere  afterwards  sold  by  the  sheriff,  from  which  he 
realized  the  sum  of  $640.42,  beyond  his  own  fees,  and  which 
sum  was  paid  by  him  to  Ilunnewell,  September  21,  1S40, 
when  he  returned  the  alias  writ  of  fieri  facias  nulla  bona  as 
to  the  residue.  That  on  the  26th  clay  of  December,  1S40,  a 
•  plvries  writ  of  fieri  facias  was  issued,  which  was  returned 
nulla  bona,  December  28,  1840.  That  on  the  30th  day  of 
December,  1840,  Ilunnewell  filed  his  bill  in  chancery,  before 
the  vice  chancellor  of  the  city  of  New  York,  setting  forth  the 
recovery  of  said  judgment,  the  issuing  of  said  writs  of  fieri 
facias  and  the  several  returns  thereto ;  and  that  there  was 
justly  due  upon  the  judgment,  the  sum  of  $1,019.92,  with 
interest,  over  and  above  all  claims  of  the  defendants,  or  cither 
of  them,  by  the  way  of  offset  or  otherwise;  which  suit  waspend- 
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frig  in  said  court  at  and  until  the  time  of  the  settlement  of 
the  same  as  hereinafter  stated.  The  answer  avers,  that  at  the 
time  of  the  commencement  of  said  suit,  and  ever  after  until 
the  settlement  of  the  same,  George  M.  Chapman,  admitted  the 
sum  of  $1,019.02,  with  interest,  was  due  upon  said  judgment, 
and  wholly  unpaid ;  and  that  he,  George  M.  Chapman,  had 
no  right,  title  or  interest  in  said  bond  and  mortgage;  and 
avers  that  Hunnewell,  as  the  friend  of  Chapman,  was  endeav- 
oring to  subject  the  same  to  the  payment  of  the  judgment,  to 
save  Chapman  from  paying  the  same  himself. 

The  answer  denies,  that  the  assignment  of  said  judgment 
was  procured  by  George  M.  Chapman  with  his  own  moneys, 
in  whole  or  in  part,  or  with  moneys  borrowed  by  him  of  the 
firm  of  S.  Welles  &  Co.,  either  in  whole  or  in  part;  and  also 
denies  that  the  judgment  was  transferred  to  Hunnewell,  to 
be  held  by  him  as  collateral  security  for  any  sum  of  money 
whatever,  and  that  any  collaterals  were  placed  in  Ilunnewell's 
hands  for  or  on  account  of  the  judgment,  or  as  security  for  its 
ultimate  payment. 

The  answer  denies  that  George  M.  Chapman  borrowed  any 
money  of  the  firm  of  S.  Welles  &  Co.,  as  alleged  in  the  bill. 

The  answer  admits  that  Albert  McNulty,  on  the  27th  clay 
of  March,  1840,  executed  a  deed  of  assignment,  of  that  date, 
whereby  he  assigned  and  transferred  to  Azor  S.  Marvin  the 
bond  and  mortgage  executed  by  Baldwin  to  Hatch  in  trust, 
setting  forth  the  trusts,  and  referring  to  the  assignment  for  par- 
ticulars; which  deed  of  assignment  was  recorded  May  11,  1840. 

The  answer  denies  that  said  deed  of  assignment  to  Azor  S. 
Marvin  was  made  upon  the  trusts  and  conditions  alleged  in 
the  bill. 

The  answer  admits  that  Albert  McNulty  became  insolvent, 
and  states  that  he  was  declared  a  bankrupt  by  the  District 
Court  of  the  United  States  for  the  Southern  District  of  JSTew 
York,  and  that  W.  C.  II.  Waddell  was  by  that  court  appointed 
the  general  assignee  in  bankruptcy  for  such  district,  who 
thereby  became  vested  with  any  interest  which  Albert  Mc- 
Nulty.  might  have  had  in  the  bond  and  mortgage  of  Baldwin 
to  Hatch. 
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The  answer  denies  the  assignment  from  Marvin  McXulty 
to  George  M.  Chapman,  of  Baldwin's  bond  and  mortgage  to 
Hatch,  and  the  assignment  of  the  same  by  George  M.  Chap- 
man to  Daniel  French,  and  insists  that  neither  of  them  ever 
had  any  interest  in  the  bond  and  mortgage  to  assign.  The 
answer  denies  that  Daniel  French  or  George  M.  Chapman 
ever  paid  Gracie  &  Sargent  any  sum  of  money  to  release  said 
bond  and  mortgage,  as  alleged  in  the  bill,  and  that  French 
ever  requested  Gracie  &  Sargent  to  procure  an  assignment 
of  the  bond  and  mortgage  from  Ebenezer  Thayer;  and  espe- 
cially does  it  deny  that  such  request  was  made  as  alleged  in 
the  bill,  for  the  reason  that  at  the  time  such  request  is  pre- 
tended to  have  been  made,  the  bond  and  mortgage  had  not 
been  assigned  to  Thayer,  and  was  not  assigned  to  him  until 
eighteen  months  thereafter,  during  which  time  Chapman  and 
Hunnewell  were  using  every  effort  in  their  power  to  subject 
the  bond  and  mortgage  to  the  payment  of  the  balance  due 
upon  the  Indiana  Bank  judgment. 

The  answer  admits  that  the  firm  of  Welles  &  Co.,  did,  at 
various  times  prior  to  the  year  1842,  make  advances  to 
George  M.  Chapman,  through  the  firm  of  Gracie  &  Sargent, 
and  otherwise,  and  upon  receiving  divers  collaterals  and  secu- 
rities for  the  repayment  of  said  advances;  that  Chapman, 
when  some  of  the  advances  were  made,  gave  to  Gracie  & 
Sargent  his  receipts  for  the  same;  but  the  answer  denies  that 
such  advances  had  any  connection  with  the  amount  due  upon 
said  judgment,  or  with  said  bond  and  mortgage,  and  avers 
that  if  any  moneys  were  paid  to  Gracie  &  Sargent,  by  French 
or  Chapman,  for  the  firm  of  Welles  &  Co,,  that  such  moneys 
were  paid  in  liquidation  of  such  advances,  and  not  on  account 
of  the  amount  due  upon  said  judgment. 

The  answer  denies  that  the  Kingsley  mortgage  mentioned 
in  the  bill,  was  ever  taken  or  held  as  collateral  to  the  amount 
due  upon  said  judgment,  and  avers  that  the  Kingsley  bond  and 
mortgage,  and  a  deed  of  certain  lots  in  Lowell,  were  expressly 
pledged  and  assigned  to  Gracie  &  Sargent  for  another  advance 
by  them  which  Chapman  had  agreed  to  pay  within  one  fort- 
night from  the  time  such  advance  was  made. 


534  SPEINGFIELD, 


Chapman  v.  Ogden  et  al. 


The  answer  alleges  that  the  defendants  have  no  knowledge, 
information  or  belief  whether  G-racie  and  Sargent  ever  returned 
to  French  the  Kingsley  bond  and  mortgage,  or  whether  Gracie 
&  Sargent  ever  promised  French  that  any  other  collaterals 
should  be  returned  to  him  at  any  time  whatever,  and  denies 
that  Gracie  &  Sargent  ever  promised  that  Baldwin's  bond  and 
mortgage  should  be  assigned  to  French.  The  answer  admits 
that  Samuel  Welles  died  in  Paris,  and  that  French  was  never 
able  to  procure  an  assignment  of  Baldwin's  bond  and  mort- 
gage; but  it  denies  that  French  ever  demanded  such  an 
assignment  from  Thayer  or  Hunnewell,  and  avers  that  the 
defendants  have  no  knowledge,  information  or  belief  respect- 
ing a  return  of  the  other  collaterals  mentioned  in  the  bill,  or 
respecting  a  demand  for  the  same. 

The  answer  admits  that  Moses  P.  Hatch,  on  the  2nd  day  of 
July,  1838,  by  the  consideration  of  the  Supreme  Court  of  the 
State  of  New  York,  recovered  a  judgment  against  Daniel  A. 
Baldwin,  upon  his  bond,  for  the  sum  of  $45,026.91,  debt  or 
damages  and  costs,  and  that  the  docket  of  said  judgment  was 
canceled  upon  the  filing  of  a  certificate  of  satisfaction  signed 
by  Hatch ;  but  upon  what  consideration,  at  whose  instance,  or 
at  what  time,  the  certificate  of  satisfaction  was  executed  or 
filed,  or  whether  McJMulty  &  Chapman,  or  Albert  McNulty,  or 
any  other  person,  was  cognizant  of  the  recovery  of  said  judg- 
ment, or  of  the  discharge  thereof,  the  answer  avers  that  the 
defendants  have  no  knowledge,  information  or  belief. 

The  answer  sets  forth  the  sale  of  the  premises  in  1838,  for 
non-payment  of  taxes;  the  conveyance  of  the  same,  in  pursu- 
ance of  such  sale,  by  three  several  deeds  to  Hugh  T.  Dickey, 
on  the  10th  day  of  December,  1840,  and  insists  that  by  such 
proceedings  a  valid  title  to  the  premises  became  vested  in  said 
Dickey;  and  states  that  Dickey,  on  the  11th  day  of  Decem- 
ber, 1840,  conveyed  the  premises  to  John  P.  Marvin. 

The  answer  further  sets  forth  that  on  the  23rd  day  of  Feb- 
ruary, 1842,  George  M.  Chapman,  Marvin  McNulty,  Daniel 
A.  Baldwin,  Albert  McNulty,  Azor  S.  Marvin,  Alanson  Trask, 
and  John  P.  Marvin,  proposed  to  Ebenezer  Thayer,  as  the 
agent  of  Hunnewell,  that  he  should  buy  the  premises,  and 
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pay  for  the  same  by  discharging  the  judgment  in  favor  of 
the  State  Bank  of  Indiana,  upon  which  the  sum  of  $1,019.92, 
with  interest  was  due,  by  paying  John  P.  Marvin  $216,  for 
the  tax  title  he  had  acquired,  paying  $200  in  liquidation  and 
discharge  of  a  judgment  which  had  been  before  that  time 
recovered  upon  the  note  of  $775,  or  therabouts,  mentioned 
in  the  assignment  of  Albert  McNulty  to  Azor  S.  Marvin,  and 
by  paying  the  costs  of  the  suit  in  chancery  in  favor  of  Hun- 
newell,  against  George  M.  Chapman,  Marvin  McNulty,  Al- 
bert McNulty,  Azor  S.  Marvin  and  Alansan  Trask,  then 
pending,  which  suit  was  to  be  dismissed.  That  Thayer,  as  the 
agent  of  Wells  &  Co.,  accepted  the  proposition,  and  there- 
upon Baldwin  and  wife,  by  their  deed  bearing  date  the  23rd 
day  of  February,  1842,  conveyed  the  premises  to  Thayer; 
that  Azor  S.  Marvin,  by  his  deed  of  the  same  date,  assigned 
and  transferred  the  bond  and  mortgage  executed  by  Baldwin 
to  said  Thayer,  and  that  John  P.  Marvin,  by  his  deed  of  the 
same  date  conveyed  the  premises  to  said  Thayer,  thereby 
vesting  in  him  a  complete  and  perfect  title  to  the  premises; 
and  that  thereupon  Hunnewell  dismissed  the  chancery  suit 
discharged  the  judgment  therein  described,  and  paid  the 
several  sums  above  stated;  which  judgment,  and  the  said 
several  sums  of  money,  far  exceeded  the  value  of  the  premises 
at  that  time. 

The  answer  admits  that  the  title  to  the  premises  was  per- 
fected in  Thayer,  for  the  benefit  of  Welles  &  Co.,  but  denies 
that  either  of  the  conveyances  or  transfers  to  him  were  made, 
received  or  held  as  collateral  security  for  any  sum  of  mouey 
whatever.  The  answer  also  denies  that  the  deed  from  Bald- 
win to  Thayer  wras  made  or  received  as  a  mortgage  to  secure 
the  payment  of  any  sum  of  money  whatever,  or  that  either 
of  the  parties  intended  or  understood  it  to  be  a  mortgage; 
and  avers  that  both  parties  understood  and  intended  the  deed 
to  be  an  absolute  sale  and  conveyance. 

The  answer  sets  forth  the  act  of  the  legislature,  approved 
January  31,  1827,  requiring  all  defeasances  or  writings  in- 
tended to  operate  as  such,  to  be  recorded  within  thirty  days 
after   the   absolute   deed  which   it   is   intended   to  affect,   is 
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recorded ;  and  after  denying  tlie  existence  of  any  such  defea- 
sance, or  writing  intended  to  operate  as  such,  avers  that  no  such 
writing  was  ever  recorded,  and  claims  the  benefit  of  the 
statute:  The  answer  also  sets  forth,  that  Ebenezer  Thayer,  on 
the  18th  day  of  December,  1844,  conveyed  the  premises  to 
Charlotte  Smith,  who,  the  defendants  aver,  was  a  bona  fide 
purchaser,  for  a  valuable  consideration,  without  notice  of  any 
of  the  alleged  equities  of  the  complainant. 

The  answer  also  sets  forth  that  Charlotte  Smith,  on  the  9th 
day  of  April,  1850,  by  her  deed  of  that  date,  sold  and  con- 
veyed the  premises  to  William  B.  Ogden,  who,  the  defendants 
aver,  was  a  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice  of  any  of  the  alleged  equities  of  complainant. 
The  answer  also  sets  forth  that  in  1843,  Hunnewell,  as  the 
representative  of  the  firm  of  Welles  &  Co.,  entered  into  actual 
possession  of  the  premises,  and  continued  in  such  possession 
until  the  sale  to  Charlotte  Smith,  when  she  entered  into  pos- 
session of  the  same,  which  remained  until  she  sold  the  prem- 
ises to  William  B.  Ogden ;  at  which  time  he  took  possession 
and  continued  the  same  until  the  sale  to  the  defendants,  who 
then  entered  into  possession  and  had  so  remained  ever  since. 
The  answer  avers  that  Hunnewell,  Charlotte  Smith,  William 
B.  Ogden,  and  the  defendants,  had  severally,  wdiile  in  posses- 
sion since  1842,  paid  all  taxes  legally  assessed  upon  the  prem- 
ises, and  claimed  title  to  the  same  under  the  title  perfected  in 
Thayer,  as  above  stated,  bona  fide,  and  adverse  to  all  persons 
wdiatever;  and  insists  upon  the  protection  of  the  statute  of 
limitations. 

The  answer  admits  that  William  B.  Ogden  was  the  agent  of 
Hunnewell,  and  of  Charlotte  Smith,  for  the  purpose  of  taking 
charge  of  the  premises  and  paying  taxes  thereon,  from  the 
time  Hunnewell  took  possession  of  the  same  until  the  same 
were  purchased  by  said  Ogden. 

The  answer  admits  that  William  B.  Ogden  rented  parts  and 
portions  of  the  premises,  and  received  rents  therefor,  but  the 
defendants  have  no  knowledge  of  the  amount  thus  received. 

The  answer  also  sets  forth  that  William  B.  Ogden,  on  the 
1st  day  of  March,  1855,  conveyed  the  premises  to  the  defend- 
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ants  in  their  own  right  and  as  executors  of  William  Jones, 
deceased,  and  avers  that  the}7  were  bona  fide  purchasers,  for 
a  valuable  consideration,  without  notice  of  any  of  the  alleged 
equities  of  the  complainant.  The  answer  admits,  that  the 
defendants  had  been  and  were  partners  of  William  B.  Ogden, 
and  that  they  jointly  with  him  had  been  the  agents  of  limi- 
ne well,  to  look  after  the  property  and  pay  taxes  thereon.  The 
answer  insists  that  Baldwin  ought  to  have  been  made  a  party 
to  the  suit,  and  especially  denies  all  the  other  allegations  of 
the  bill. 

A  replication  was  filed  to  this  answer  on  the  12th  day  of 
December,  1S56. 

The  leading  facts  of  this  case  are: 

That  on  the  27th  day  of  January,  1837,  Daniel  A.  Baldwin 
and  wife  executed  a  mortgage  to  Moses  P.  Hatch,  of  lots  1  to 
12  inclusive  in  Block  82,  and  of  lots  5  and  6  in  Block  141 ,  School 
Section  Addition  to  Chicago,  then  owned  by  Baldwin,  to 
secure  the  payment  of  $22,500,  payable  in  four  annual  install- 
ments, with  interest  at  seven  per  cent,  per  annum;  this  mort- 
gage was  duly  recorded.  Baldwin  also  executed  another 
mortgage  of  the  same  date,  upon  certain  lands  in  the  county 
ot  Oswego,  New  York,  known  as  the  Parsons  farm,  to  secure 
the  payment  of  a  bond  for  $11,500. 

Both  mortgages,  although  professing  to  be  made  to  secure 
certain  sums  of  money  due  from  Baldwin  to  Hatch,  were  in 
fact  given  as  security  that  Baldwin  would  faithfully  carry  out 
a  certain  land  contract  entered  into  by  him  with  Hatch — to 
convey  to  Hatch  certain  lands  in  Will  county,  Illinois. 

At  the  time  these  mortgages  were  given,  Hatch  was  the 
owner  of  the  Oswego  Hotel  property  (so-called)  in  Oswego, 
New  York,  and  he  then  agreed  with  Baldwin  to  sell  this 
property  to  him.  Baldwin  paid  part  down;  and  was  to  pay 
the  residue  in  Illinois  lands  in  Will  county,  as  soon  as  he 
could  procure  the  title  to  them. 

At  this  time  Baldwin  was  the  owner  of  divers  parcels  of 
lands  and  lots  at  Oswego;  and  in  the  summer  of  that  year  he 
made  proposals  in  writing  to  the  firm  of  McNulty  &  Chap- 
man, to  sell  them  these  Oswego  lands  and  lots,  and  take  goods 
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in  payment  therefor.  These  proposals  were  accepted  by 
McNulty  &  Chapman,  who  at  that  time  were  furnishing 
mortgage  securities  as  collateral  to  their  numerous  creditors; 
and  who  could  make  these  Oswego  lands  directly  available, 
as  the  basis  of  large  mortgages,  for  that  purpose  through  the 
device  of  sale,  and  mortgage  back,  for  the  purchase-money; 
as  in  case  of  one-third  of  the  Parsons  farm,  to  be  taken  of 
Baldwin  for  $4,000;  and  which  was  almost  immediately  dis- 
posed of  to  one  Charles  Webb,  who  gave  back  a  mortgage 
on  the  one-third  for  $12,000,  which  was  then  turned  out  by 
MclSTulty  &  Chapman  as  collateral  security. 

After  making  the  foregoing  arrangement,  Baldwin  conveyed 
to  McNulty  6z  Chapman  the  one-third  of  the  Parsons  farm, 
and  other  property  at  Oswego;  and  agreed  to  convey  to  them 
his  interest  in  the  Hotel  property;  and  had  received  from 
McNulty  cfc  Chapman  from  time  to  time,  a  considerable 
amount  of  goods  prior  to  the  Gth  of  October,  1838,  under  his 
contracts  of  sale  of  the  above  lands.  In  the  fall  of  1838,  in 
furtherance  of  the  arrangement  between  Baldwin  and  McNulty 
&  Chapman,  the  latter  sent  one  Hopkins  to  Chicago  with  a 
quantity  of  goods  for  account  of  Baldwin;  who  instructed 
McXulty  &  Chapman,  in  what  manner  he  wished  the  pro- 
ceeds of  these  goods  applied ;  particularly  directing  that  part 
of  the  proceeds  should  be  invested  in  "Will  county  lands,  and 
stating  what  lands  Hatch  had  selected,  and  was  willing  to 
take  in  satisfaction  of  the  agreement  on  account  of  which  the 
mortgages  made  by  Baldwin  were  executed. 

The  contracts  made  between  McNulty  &  Chapman,  and 
Baldwin,  have  not  been  produced,  but  enough  appears  from 
the  correspondence  between  them  to  show  that  in  the  fall  ot 
1838,  Baldwin  was  deriving  means  from  his  sales  to  McNulty 
&  Chapman,  with  which  to  purchase  in  his  own  name  and 
immediately  take  title  to,  a  large  quantity  of  land  in  Will 
county;  part  of  which  was  to  go  to  Hatch. 

It  further  appeared,  that  on  the  6th  of  May,  1839,  Baldwin 
had  failed  to  procure  lands  of  the  quality  and  description 
which  he  had  agreed  to  furnish  to  Hatch,  or  which  Hatch 
was   willing  to   receive  in   satisfaction   of  his  land    contract: 
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and  accordingly  it  became  necessary  for  Baldwin  to  procure 
additional  lands  for  Hatch.  At  this  time  a  note  of  $1,521.75 
made  by  Albert  McNulty  to  the  order  of  McNulty  &  Chap- 
man, and  indorsed  by  them,  by  Trask  and  Marvin,  and  by 
H.  T.  Dickey,  was  made,  sent  to  •  the  State  Bank  of  Indiana, 
and  there  discounted,  and  the  proceeds  put  into  lands;  about 
1,200  acres  of  these  lands,  together  with  about  1,000  acres 
directly  from  Baldwin,  were  conveyed  for  the  benefit  of 
Hatch,  in  satisfaction  of  his  land  agreement  with  Baldwin. 
Baldwin,  on  the  same  day  of  the  date  of  the  note  above 
mentioned,  entered  into  a  land  contract  with  McNulty  & 
Chapman,  but  this  contract  wTas  not  produced  in  evidence, 
nor  its  terms  proved  in  the  case.  When  the  purpose  for 
which  the  two  mortgages  were  given  had  been  thus  answered, 
instead  of  releasing  them,  Hatch,  who  had  already  obtained 
judgment  on  the  bond  accompanying  the  larger  mortgage, 
and  a  decree  of  fereclosure  of  the  other,  by  his  attorney  in 
fact  assigned  the  mortgages  to  Albert  McNulty,  and  after- 
wards entered  the  judgment  on  the  $22,500  bond  secured  by 
the  mortgage  (the  one  here  in  question)  satisfied  of  record, 
at  the  instance  of  Baldwin.  Afterwards  by  an  assignment 
dated  the  27th  March,  1840,  Albert  McNulty,  who  was  the 
maker  of  the  note  of  the  6th  May,  1839,  assigned  this  mort- 
gage to  Azor  S.  Marvin,  one  of  the  indorsers  thereof,  in 
trust  amongst  other  things  to  protect  Trask  and  Marvin,  as 
indorsers  on  said  note.  Prior  to  this  assignment,  to  wit,  on 
the  29th  January,  1840,  the  otate  Bank  of  Indiana  had  recov- 
ered a  judgment  on  the  note  held  by  it,  against  Albert  Mc- 
Hulty,  McNulty  &  Chapman,  and  Trask  &  Marvin — and 
two  executions  had  been  issued  on  this  judgment,  and  one 
returned  nulla  bona  against  McNulty  &  Chapman.  At  this 
junctnre,  II.  Hollis  Hunnewell,  acting  on  behalf  of  the  firm 
of  S.  "Welles  &  Co.,  of  which  he  was  a  member,  bought 
this  judgment,  and  the  execution  then  in  the  hands  of  the 
sheriff  was  levied  on  certain  goods,  etc.,  of  McNulty  & 
Chapman,  and  the  sum  of  $640.42  made  thereon ;  and  the 
same  was  returned  unsatisfied  for  the  residue  of  upwards  of 
$1,000.     Afterwards,  and  on  the  30th  December,  1840,  having 
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failed  to  make  anything  more  out  of  the  defendants  in  the 
judgment,  all  of  whom  were  apparently  insolvent,  he  filed  a 
creditor's  bill  against  all  of  them,  viz.,  George  M.  Chapman, 
Marvin  McNulty,  Albert  McNulty,  Alanson  Trask,  and  Azor 
S.  Marvin,  and  amongst  other  things  seeking  to  enforce  the 
trusts  set  forth  in  the  assignment  of  the  $22,500  mortgage 
from  Albert  McNulty  to  Azor  S.  Marvin,  to  wit,  to  apply  the 
proceeds  to  the  payment  of  the  balance  due  on  the  Bank  of 
Indiana  judgment.  The  complainant,  on  her  part,  in  this 
cause,  admits  that  the  bill — the  Hunnewell  bill — was  filed  for 
tliis  purpose  at  the  instance  of  George  M.  Chapman.  All  the 
parties  having  any  supposed  interest  in  this  large  mortgage 
were  thus  before  the  court  except  D.  A.  Baldwin ;  Albert  Mc- 
Nulty, and  Trask  &  Marvin  filed  answers  under  oath  to  the 
bill.  The  trusts  m  favor  of  Hunnewell  charged  in  his  bill, 
and  upon  which  he  claimed  to  have  the  mortgage  appropri- 
ated, were  admitted  by  the  answers  filed;  and  althongh  G. 
M.  Chapman  did  not  answer  the  bill,  yet  the  matters  which 
he  was  striving  to  force  Trask  &  Marvin  to  disclose,  so  that 
Ilniinewell  might  thereby  realize  the  balance  of  the  judgment, 
were  fully  admitted. 

The  Hunnewell  suit  was  in  the  beginning  conducted  by 
George  White,  Esq.,  but  in  1842  the  suit  was  passed  over  to 
Mr.  C.  C.  King,  of  New  York,  the  solicitor  of  S.  Welles  & 
Co.,  and  in  January,  1842,  no  hearing  having  been  had,  he 
commenced  negotiations  with  a  view  to  a  settlement  of  the 
whole  matter. 

Afterwards,  and  on  the  5th  day  of  March,  1842,  King  effected 
a  final  settlement  and  arrangement  of  the  Hunnewell  suit, 
apparently  with  the  assent  of  all  parties  interested  in  it. 
From  Azor  S.  Marvin  an  assignment  of  the  mortgage  in  ques- 
t'uii  was  made  to  Ebenezer  Thayer,  trustee  of  S.  Welles  & 
C<  .,  by  an  instrument  delivered  the  5th  March,  1842. 

From  John  P.  Marvin,  the  son  of  A.  S.  Marvin,  who  had 
obtained  certain  tax  deeds  of  the  property,  a  conveyance  was 
made  on  said  5th  day  of  March,  1842,  to  Ebenezer  Thayer. 

From  Daniel  A.  Baldwin,  who  held  the  equity  of  redemp- 
tion, undisputed,  a  conveyance  by  deed  of  warranty  was   at 
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the  same  time  made  to  Thayer,  thus  vesting  in  him  a  perfect 
title  to  the  lands  now  in  controversy. 

As  a  part  of  this  settlement,  King  at  the  same  time  agreed 
in  behalf  of  the  defendants  in  the  Indiana  bank  judgment, 
and  in  the  creditor's  bill  filed  thereon,  to  satisfy  the  balance 
due  on  the  judgment,  and  to  dismiss  the  creditor's  bill,  all  of 
which  was  afterwards  substantially  done.  And  in  behalf  of 
Baldwin  who  had  conveyed  the  fee  of  the  land,  King  agreed  to 
procure  an  agreement  from  Thayer  to  sell  to  Baldwin  the 
Chicago  property  in  question  for  $1,150,  and  interest  and 
taxes,  etc,,  from  the  5th  day  of  March,  1842,  provided  Bald- 
win would  pay  the  purchase  money  as  above  within  eighteen 
months  from  that  date,  and  close  the  purchase. 

Prior  to  this  time,  and  on  the  16th  January,  1840,  the  firm 
of  McNulty  &  Chapman  was  dissolved,  and  Marvin  McNulty 
assigned  all  his  interest  in  the  assets  to  George  M.  Chapman, 
in  trust,  with  a  view  to  closing  up  the  affairs  of  the  firm;  and 
on  the  24th  March,  1840,  Chapman  made  a  general  assign- 
ment for  the  benefit  of  creditors,  of  all  the  effects  of  the  firm, 
to  Daniel  French.  In  this  assignment,  the  schedule  of  assets 
appears  to  be  made  out  with  great  particularity,  and  it  pro- 
fesses to  enumerate  all  the  debts,  dues,  claims  and  property  of 
the  late  firm  of  McNulty  &  Chapman,  so  far  as  the  same 
could  be  made  out  of  the  books  of  said  firm,  on  the  25th  of 
March,  1840,  except  such  as  they  held  as  collateral  security 
for  debts  due  the  concern;  the  schedules  also  profess  to  give 
an  account  of  all  bonds  and  mortgages,  etc.,  passed  away  as 
collateral  security  for  the  debts  of  McNulty  &  Chapman 
before  that  time;  but  the  Baldwin  bond  and  mortgage  are  no- 
where mentioned  or  referred  to  in  these  schedules. 

On  the  24th  of  March,  1842,  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  Chap- 
man filed  his  petition  for  discharge  under  the  bankrupt  law  of 
1841;  to  this  petition  voluminous  schedules  were  astached, 
setting  forth  his  assets.  These  schedules  were  filed  but  a  few 
days  after  King  had  made  the  settlement  of  the  Indiana  bank 
judgment,  but  there  is  no  allusion  therein  to  the  Baldwin  bond 
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and  mortgage.  An  order  was  soon  after  made  by  the  court 
in  bankruptcy,  granting  a  discharge  to  Chapman;  but  a 
motion  was  subsequently  made  to  set  aside  the  order,  on  the 
ground  of  fraud  in  concealing  assets;  and  the  whole  matter 
was  referred  to  Commissioner  Cambrelling  to  take  the  proofs 
therein;  Chapman,  French,  Marvin  McNulty  and  Albert  Mc- 
Nulty,  Eunice  Chapman  and  others,  were  severally  examined 
on  oath  in  relation  to  the  assets  of  McJNulty  &  Chapman,  and 
all  failed  to  make  any  mention  of  the  Baldwin  mortgage,  or 
to  assert  any  interest  in  it.  Afterwards,  on  the  25th  of  No- 
vember, 1844,  George  Wildes  et  al.  filed  a  creditor's  bill  to 
enforce  claims  against  the  firm  of  McNulty  &  Chapman, 
against  George  M.  Chapman,  Marvin  McNulty,  Daniel  French 
Eunice  Chapman  et  al.;  and  thereby  sought  a  discovery  on 
oath  against  Chapman  and  French,  of  the  assets  of  the  firm 
of  McNulty  &  Co.  Chapman  and  French  filed  separate 
answers  on  oath,  professing  to  answer  with  very  great  particu- 
larity the  allegations  of  the  bill,  and  again  prepared  very 
complete  schedules  of  the  assets  of  the  firm  of  McNulty  & 
Chapman,  but  in  neither  of  these  answers  are  the  Baldwin 
bond  and  mortgage  referred  to  directly  or  indirectly. 

On  the  28th  February,  1842,  Albert  McNulty  filed  his 
petition  in  bankruptcy  for  a  discharge;  and  on  the  7th  Decem- 
ber, 1842,  Azor  S.  Marvin  did  the  same  thing;  but  in  neither 


of  their  schedules  is  the  Baldwin  bond  or  mortgage  alluded  to. 

On  the  31st  October,  1846,  French,  as  the  assignee  of 
Chapman,  made  a  sale  of  the  remaining  assets  held  by  him, 
to  Eunice  Chapman,  the  complainant  herein,  and  in  the  bill 
of  sale  to  her,  the  Baldwin  mortgage  appears  for  the  first  time 
to  be  enumerated  as  parcel  of  the  assets  of  McNulty  &  Chap- 
man. One  aspect  of  the  bill  filed  in  this  case  is,  to  foreclose 
this  mortgage  as  belonging  to  Eunice  Chapman;  and  her 
right  to  the  mortgage  is  supported  by  the  testimony  of  her 
son,  G.  M.  Chapman,  and  of  Daniel  A.  Baldwin. 

As  to  the  fee  of  the  land  after  the  assignment  of  the  mort- 
gage to  Thayer,  and  conveyance  to  him  on  the  5th  March, 
1842,  it  appears  that  on  the  26th  December,  1844,  he  con- 
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veyed  tlie  whole  property  to  Charlotte  Smith,  of  Boston,  with 
special  warranty,  Baldwin  having  failed  to  re -purchase  the 
same  within  the  time  stipulated. 

On  the  9th  April,  1850,  Charlotte  Smith  conveyed  the 
premises  to  William  B.  Ogden  for  the  consideration  of  $6,000. 
And  afterwards,  in  March,  1855,  William  B.  Ogden  conveyed 
the  premises  to  Mahlon  D.  Ogden  and  Edwin  II.  Sheldon,  the 
defendants. 

The  complainant  claims  in  her  bill  that  the  deed  made  by 
Baldwin  to  Thayer,  though  absolute  on  its  face,  was  in  fact 
but  a  mortgage,  and  that  King's  agreement  to  procure  from 
Thayer  a  contract  to  sell  the  land  back  to  Baldwin,  operated 
as  a  defeasance,  or  was  evidence  tending  to  show  the  deed  to 
be  a  mortgage.  It  appears  that  the  King  agreement  was 
never  recorded ;  but  the  testimony  of  Baldwin  and  Chapman 
was  introduced  to  show,  amongst  other  things,  actual  notice  in 
the  defendants  of  this  agreement,  and  of  Baldwin's  claim  that 
the  Thayer  deed  was  a  mortgage.  And  Baldwin,  on  the  2nd 
of  January,  1855,  claiming  that  his  deed  to  Thayer  was  only 
a  mortgage,  conveyed  the  premises  by  quit-claim  to  the  com- 
plainant, and  afterwards  became  an  important  witness  in 
behalf  of  the  complainant,  to  make  out  her  case. 

Evidence  was  introduced  on  the  part  of  the  defendants, 
tending  to  show  that  both  the  witnesses,  Chapman  and  Bald- 
win, were  interested  in  this  suit  in  procuring  a  decree  in 
behalf  of  the  complainant,  a  lady  upwards  of  eighty  years  of 
age. 

Williams,  Woodbridge  &  Grant,  for  Appellant. 

C.  Beckwith,  and  F.  H.  Kales,  for  Appellees 

Caton,  C.  J.  In  no  case  which  has  ever  before  been  pre- 
sented to  this  court,  have  we  had  so  much  difficulty  in  com- 
prehending and  fully  understanding  the  facts.  The  whole 
controversy  is  about  the  facts,  and  yet  all  these  facts  result  in 
two  great  questions,  upon  which  the  whole  case  depends;  the 
first  of  which  is,  whether  a  certain  mortgage  really  belongs  to 
the   complainant;  and   the  second  is,  whether  a  transaction 
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between  .Daniel  A.  Baldwin  and  Ebenezer  Thayer  was  a 
mortgage,  or  a  sale  with  a  right  to  re-purchase. 

The  various  transactions  of  the  parties  connected  with  this 
affair  are  so  numerous  and  so  complex  that  to  make  them 
fully  understood,  -would  involve  the  necessity  of  reciting 
nearly  the  whole  of  the  evidence  which  constitutes  the  bulk  of 
this  immense  record.  This  would  unnecessarily  encumber  an 
opinion,  without  any  corresponding  advantage  to  the  profession 
and  to  the  public;  and  the  interest  to  the  parties  is  centered  in 
the  decision  itself,  independently  of  the  reasons  for  that  decision. 

A  very  succinct  history  of  the  leading  incidents  of  this  case 
may  without  impropriety  be  here  given,  and  to  do  more  than 
that  we  are  not  inclined,  for  in  order  to  understand  the  case, 
we  have  been  obliged  to  study  it  so  much  that  its  contempla-. 
tion  even  has  become  distasteful  and  a  burden  to  the  court, 
and  no  doubt  the  same  is  true  of  counsel. 

On  the  twenty-seventh  of  January,  1837,  Daniel  A.  Bald- 
win was  the  owner  in  fee  of  the  premises  in  controversy,  and 
on  the  same  day,  mortgaged  the  same  to  Moses  P.  Hatch,  to 
secure  the  sum  of  twenty-two  thousand  five  hundred  dollars. 
The  ownership  of  this  mortgage  is  one  of  the  controversies 
between  the  parties.  The  complainant  claims  to  have  derived 
title  to  it  in  two  ways.  First:  that  Marvin  McNulty  and 
George  M.  Chapman,  her  son,  composing  the  firm  of  Mc- 
Nulty  &  Chapman,  bought  th«  mortgage  of  Hatch,  and  paid 
him  therefor  twenty-two  hundred  and  forty  acres  of  wild  lands 
in  Illinois.  That  ten  hundred  and  forty  acres  of  the  land 
were  paid  for  in  money  by  McNulty  &  Chapman,  and  that 
twelve  hundred  acres  of  the  same  were  paid  for  with  the  pro- 
ceeds of  a  note  made  by  Albert  McTSTulty  for  the  accommoda- 
tion of  McNulty  &  Chapman,  and  by  them  indorsed,  and  also 
indorsed  by  Trask  &  Marvin,  and  discounted  by  the  State 
Bank  of  Indiana. 

The  mortgage  was  transferred  by  Hatch  to  Albert  McNulty 
by  an  assignment  absolute  on  its  face,  but  which  the  complain- 
ant claims  was  nevertheless  in  trust  to  secure  the  payment  of 
this  note,  and  after  that  in  trust  for  McNulty  &  Chapman. 
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Afterwards,  Marvin  McISTulty,  one  of  the  firm,  assigned  all 
his  interest  in  the  assets  of  the  firm  of  McNulty  &  Chapman 
to  his  copartner,  George  Chapman,  and  lie  assigned  the  entire 
assets  of  the  firm  to  Daniel  French,  who,  as  such  assignee, 
sold  the  mortgage  in  question  to  the  complainant,  as  she 
aliases.     This  shows  in  brief  one  of  her  claims  of  title  to  the 

o 

mortgage  in  question. 

Second:  That  Albert  McNulty  assigned  the  mortgage  to 
Azor  S.  Marvin,  to  secure  the  payment  of  the  note  above  men- 
tioned, and  an  obligation  of  McNulty  &  Chapman  to  Nevans 
<&  Townsend,  which  Azor  S.  Marvin  and  his  copartner, 
Alanson  Trask,  were  liable  upon  as  indorsers  for  McNulty  & 
Chapman,  and  after  paying  these  in  trusts  for  Albert  McNulty. 

A  judgment  was  obtained  by  the  State  Bank  of  Indiana 
upon  the  note  above  mentioned  against  George  M.  Chapman, 
Marvin  McNulty,  Azor  S.  Marvin,  Alanson  Trask  and  Albert 
McNulty,  upon  which  an  execution  was  issued  and  levied  upon 
the  goods  of  George  M.  Chapman.  Chapman  then  procured 
H.  II.  Plunnewel!  to  buy  the  bank  judgment,  and  after  selling 
the  goods  of  Chapman  which  had  been  levied  upon,  the  exe- 
cution was  returned  nulla  bona  as  to  the  residue;  a  formal 
assignment  of  the  judgment  was  made  by  the  bank  to  Hunne- 
well,  and  Chapman  then  procured  him  to  file  a  creditor's 
bill  in  his  name  against  all  of  the  defendants  in  that  judg- 
ment, to  have  the  mortgage  subjected  to  its  payment. 

On  the  5th  of  March,  184?.,  Azor  S.  Marvin  transferred 
the  mortgage  to  E.  Thayer,  in  pursuance  of  a  settlement  of 
that  suit  made  with  him  as  the  agent  of  Hunnewell. 

The  complainant  claims  that  Hunnewell  stood  in  a  fiduciary 
relation  to  Chapman,  and  his  assignee,  French,  so  that  when 
Thayer  received  an  assignment  of  the  mortgage  from  A.  S. 
Marvin,  he  received  it  in  trust  for  French,  as  the  assignee  of 
.  Chapman,  from  whom  the  complainant  claims  title  to  the 
mortgage. 

Previous  to  the  fifth  of  March,  1842,  the  premises  had  been 
sold  for  taxes,  and  under  this  tax  sale  John  P  Marvin  had 
acquired  a  tax  title. 

Now   the   titles   to   the  property  may  be  summed  up  as 
35—  30te  111. 
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follows :  The  $22,500  mortgage  standing  in  the  name  of  Azor 
S.  Marvin  to  secure  the  payment  of  the  Indiana  bank  judg- 
ment, and  the  debt  of  Nevans  &  Town  send  against  McJNulty 
and  Chapman.  A  tax  title  held  by  John  P0  Marvin.  The 
equity  of  redemption  standing  in  the  name  of  Daniel  A. 
Baldwin.  The  bond  to  secure  which  the  $22,500  mortgage 
was  given  had  been  sued  to  judgment,  and  the  judgment 
satisfied  of  record.  The  Indiana  bank  judgment  was  held 
by  II.  II.  liunnewell,  and  by  virtue  of  that  judgment  he 
was  endeavoring  to  subject  the  $22,500  mortgage  to  its  pay- 
ment. Could  Hunnewell  succeed  in  thus  getting  control  of 
the  mortgage,  he  could  foreclose  Baldwin's  equity  of  redemp- 
tion, and  perfect  the  title  to  the  property  in  himself. 

In  this  position  of  affairs,  Ebenezer  Thayer  9  acting  as  the 
agent  of  Hunnewell,  on  the  fifth  of  March,  1842,  made  a 
settlement  whereby  he  cancelled  the  Indiana  bank  judgment, 
and  satisfied  the  debt  due  Nevans  &  Townsend,  and  received 
an  assignment  of  the  $22,500  mortgage  from  Azor  S.  Marvin, 
to  himself.  He  then  bought  the  tax  title  of  John  P.  Marvin, 
and  paid  him  therefor,  and  received  from  him  a  conveyance 
of  the  premises.  Baldwin  also  conveyed  the  equity  of  redemp- 
tion to  Thayer.     This  perfected  in  Thayer  an  apparent  title. 

C.  C.  King,  the  attorney  of  Thayer,  gave  to  Baldwin  a 
memorandum  in  writing  that  he  would  procure  from  Thayer 
an  agreement  to  sell  to  Baldwin  the  premises  upon  the  pay- 
ment of  eleven  hundred  and  fifty  dollars,  with  interest  and 
taxes,  within  eighteen  months,  but  no  such  agreement  was 
executed. 

The  complainant,  however,  claims  that  this  memorandum 
by  the  attorney  of  Thayer  was  binding  upon  him,  and  made 
the  transaction  as  between  Thayer  and  Baldwin  a  mortgage, 
or  that  it  was  in  the  nature  of  a  mortgage  upon  a  mortgage, 
and  as  Baldwin  has  quit-claimed  to  the  complainant,  she  has 
succeeded  to  his  right,  and  upon  performing  the  condition, 
shows  a  title  independently  of  the  one  she  acquired  from 
Daniel  French,  the  assignee  of  her  son,  George  M.  Chapman. 
But  we  cannot  regard  this  transaction  as  a  mortgage;  at  most 
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it  is  but  an  agreement  to  sell  for  a  certain  sum,  and  is  subject 
to  the  incidents  of  such  an  agreement. 

The  defendants  derive  their  title  directly  from  Thayer,  thus: 
Thayer  conveyed  the  premises  to  Charlotte  Smith,  and  she 
conveyed  the  same  to  the  defendant,  W.  B.  Ogden,  and  he  con- 
veyed the  same  in  certain  proportions  to  the  other  defendants. 
We  do  not  deem  it  necessary  to  go  into  the  investigation  of 
the  question  of  notice  to  the  defendants  of  the  rights  claimed 
under  G.  M.  Chapman,  because  we  are  satisfied,  after  a  careful 
examination  of  the  evidence,  and  all  the  circumstances  detailed 
by  the  various  witnesses,  that  McNulty  &  Chapman  never 
did  in  fact  purchase  the  $22,500  mortgage,  and  that  the  note 
discounted  by  the  Indiana  State  Bank  was  made  for  the 
accommodation  of  Baldwin,  and  that  it  was  his  debt  to  pay, 
and  that  the  mortgage  in  question  and  also  another  mortgage 
were  in  fact  satisfied  by  the  twenty-two  hundred  and  forty 
acres  of  land. 

If  the  testimony  of  Chapman  and  Baldwin  in  this  case  was 
to  be  taken  as  absolutely  true,  we  should  undoubtedly  arrive 
at  a  different  conclusion,  but  we  agree  with  the  court  below, 
that  all  the  circumstances  which  are  detailed  in  the  record, 
and  which  in  themselves  are  undisputed,  show  that  their  state- 
ments must  be  discredited;  we  must  take  their  former  state- 
ments sometimes  sworn  to  and  sometimes  not,  but  which  are 
corroborated  by  an  infinite  variety  of  other  circumstances, 
rather  than  their  present  testimony,  which  is,  we  think,  effect- 
ually impeached  by  other  evidence.  This  could  be  clearly 
shown  by  a  careful  analysis  of  the  record,  but  an  opinion 
which  would  do  this  would  make  a  book  of  itself  and  yet  it 
would  settle  no  principle  of  law  which  could  be  of  service  in 
the  determination  of  other  cases.  This  we  do  not  think  it 
our  duty  to  do,  but  it  would  rather  be  going  beyond  the  bounds 
of  propriety,  as  it  would  appear  for  a  mere  display. 

We  are  satisfied  the  complainant  has  shown  no  title,  and 
the  decree  must  be  affirmed. 

Decree  affirmed. 


JOXJDJEZKL 


ABATEMENT. 

1.  The  plea  of  nul  Uel corporation  is  a  plea  in  bar,  and  should  not  be  stricken 

from  the  files  because  a  plea  to  the  merits  has  been  interposed.  Hoerth 
v.  The  Franklin  Mill  Co.  151. 

2.  Where  a  corporation  sues  by  a  wrong  name,  the  defendant  can  only  take 

advantage  of  it  by  a  plea  in  abatement ;  but  where  there  is  no  mis- 
nomer, the  defendant  can  only  plead  nul  tiel  corporation.     Ibid.  151. 

ACKNOWLEDGMENT  OF  PEEDS. 

1.  An  acknowledgment  of  a  deed  which  has  a  blank  space  where  the  word 
"known"  usually  appears  in  the  clause  "who  is  personally  known  to 
be  the  real  person,"  etc.,  is  fatally  defective.     Tully  v.  Davis,  103. 

ACTION. 
See  Joinder  and  Joint  Obligations,  ^.    Railroads,  3. 

ADMINISTRATION. 

1.  A  court  of  chancery  will  entertain  jurisdiction  of  a  bill  filed  by  the 

equitable  holder  of  judgments  against  the  heirs  and  administrators  of 
a  deceased  judgment  debtor,  to  compel  a  discovery  of  the  assets  of  the 
intestate,  and  to  subject  them  to  the  pavtnent  of  the  judgments. 
Thomas,  Trustee,  v.  Adams  et  al.  37. 

2.  If  it  should  appear  that  there  are  several  judgments,  each  of  which  was 

obtained  against  the  intestate  jointly  with  different  parties,  the  co- 
defendants  in  all  of  these  judgments  should  be  made  parties  to  the 
bill.     Ibid.  37. 

3.  In  those  cases  where  the  intestate  was  a  surety,  the  complainant  should 

be  required  to  exhaust  his  remedy  against  the  principals  first;  but  in 
cases  where  the  intestate  was  the  principal  debtor,  and  his  co-defend- 
ants were  his  sureties,  the  amount  of  the  judgments  should  be  made 
out  of  the  estate  in  the  hands  of  the  heirs  which  came  to  them  by 
descent  or  devise.    Ibid.  37. 

ADMINISTRATORS'  SALES. 
See  Judicial  Sales. 
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ARBITRATION  AND  AWARD. 

A  plea  which  shows  a  submission  of  matters  in  controversy  to  arbitra- 
tors, three  days  before  the  execution  of  the  note  sued  upon,  and 
which  does  not  aver  that  the  consideration  of  the  note  was  among  the 
matters  submitted,  is  not  a  sufficient  plea  of  an  award.  Armstrong  v. 
et  al.  333. 


2.  A  submission  to  an  arbitration  does  not  require  any  particular  form  of 
words.  Where  an  arbitrator  does  not  go  beyond  the  terms  of  the  refer- 
ence, and  there  is  no  fraud,  mistake,  undue  influence  or  corruption, 
the  award  must  be  conclusive  upon  the  parties.    Kimball  v.  Walker  et 

aim. 

ASSIGNMENT. 

Where  a  promissory  note  is  assigned  without  any  consideration  therefor, 
the  assignee  takes  it  as  a  volunteer,  subject  to  all  its  infirmities,  the 
same  as  if  he  had  had  actual  notice  of  them,  or  as  if  the  note  bad  been 
assigned  after  maturity.    Harpham  v.  Haynes,  404. 

BANKS  AND  BANK  BILLS. 

1.  By  the  term  "currency,"  bank  bills  or  other  paper  money  issued  by 

authority,  which  pass  as,  and  for  coin,  are  understood.  Marine  and 
Fire  Ins.  Go.  v.  Tincher,  399. 

2.  Current  bills,  or  currency,  are  of  the  value  of  cash,  and  exclude  the 

idea  of  depreciated  paper  money.     Ibid.  399. 

BILLS  OF  EXCHANGE. 
See  Promissory  Notes. 

BILL  OF  EXCEPTIONS. 

It  will  be  presumed  that  the  evidence  in  the  court  below  was  sufficient  to 
sustain  the  verdict,  unless  it  appear  from  the  bill  of  exceptions  that  it 
contains  all  the  evidence.     Wooley  v.  Fry,  158. 

CHANCERY. 

1.  When  a  decree  pro  confesso  has  been  entered  after  default,  the  defendant 

cannot  make  any  objection  that  the  proof  does  not  sustain  the  allega- 
tions of  the  bill.  The  allegations  are  taken  as  confessed,  and  the  court 
may  enter  the  decree  without  proof.    Harmon  v.  Campbell^  25. 

2.  A  bill  in  chancery  should  not  be  dismissed  upon  motion  for  want  of 

proper  parties,  but  the  necessary  persons  should  be  made  parties  by 
amendment.  The  practice  to  dismiss  a  bill  is  confined  to  cases  where 
there  is  a  want  of  equity  upon  the  face  of  the  bill,  and  it  is  manifest 
that  no  amendment  can  help  it,  or  where  there  is  a  want  of  jurisdic- 
tion.    Thomas,  Trustee,  v.  Adams  et  al.  37. 
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3.  A  court  of  chancery  will   entertain  jurisdiction  of  a  bill  filed  by  the 

equitable  holder  of  judgments  against  the  heirs  and  administrators  of 
a  deceased  judgment  debtor,  to  compel  a  discovery  of  the  assets  of 
the  intestate,  and  to  subject  them  to  the  payment  of  the  judgments. 
Thomas,  Trustee,  v.  Adams,  et  al.  37. 

4.  If  it  should  appear  that  there  are  several  judgments,  each  of  which 

wa*s  obtained  against  the  intestate  jointly  with  different  parties,  the 
co-defendants  in  all  of  these  judgments  should  be  made  parties  to  the 
bill.     Ibid.  37. 

5.  In  those  cases  where  the  intestate  was  a  surety,  the  complainant  should 

be  required  to  exhaust  his  remedy  against  the  principles  first;  but  in 
cases  where  the  intestate  was  the  principal  debtor,  and  his  co-defend- 
ants were  his  sureties,  the  amount  of  the  judgments  should  be  made 
out  of  the  estate  in  the  hands  of  the  heirs,  which  came  to  them  by  de- 
scent or  devise.     Ibid.  37. 

6.  Where  different  tenants  have  successively  held  premises,  and  paid  rent 

to  the  wrong  party,  after  notice,  it  is  improper  to  enter  a  decree  re- 
quiring all  of  these  tenants,  and  the  person  to  whom  they  paid  the 
rent,  to  pay  over  the  whole  amount  so  wrongfully  paid,  to  the  party 
entitled  to  it.    Davenport  et  al.  v.  Haynie  et  al.,  59. 

7.  In  such  case  there  can  be  no  joint  liability.    The  party  who  received 

the  rent  is  liable  for  the  whole  amount,  but  each  tenant  is  only  liable 
for  the  amount  which  accrued  during  his  tenancy.    Ibid.  59. 

8.  Where  a  bill  in  equity  sets  forth  various  claims  to  the  interposition  of 

the  court,  and  the  defendant  files  a  general  demurrer,  the  demurrer 
must  be  overruled  if  any  of  the  claims  afford  a  proper  case  for  tne 
jurisdiction  of  the  court.    Brown  et  al.  v.  Bogle  et  al.  119. 

9.  Pleas  which  only  show  an  extension  of  the  time  for  payment,  cannot 

be  pleaded  in  bar  of  a  recovery  upon  a  note.  If  the  plaintiff  has  vio- 
lated his  agreement,  to  extend  the  time,  he  is  liable  to  an  action,  or  if 
he  has  acted  in  fraud  of  his  agreement,  a  court  of  equity  would  en- 
force it.  Payne  v.  Weible,  1G6. 

10.  It  is  in  many  cases  proper  and  necessaiy  for  a  court  to  appoint  a 
special  master  in  chancery.     Davis  v.  Davis,  180. 

11.  It  is  not  necessary  that  the  evidence  taken  by  the  master  should  be  set 
out  in  the  record.  If  it  appear  from  the  record,  that  the  court  heard  evi- 
dence, and  found  the  allegations  of  the  bill  to  be  true,  this  is  sufficient. 
Ibid.  180. 

12.  Where  a  divorce  has  been  granted  after  a  default  taken,  it  has  been 
held  improper  to  set  aside  the  default,  as  the  party  may  have  married 
in  the  meantime.     Ibid.  180. 

13.  The  court  must  have  jurisdiction  of  both  the  persons  of  the  parties, 

and  of  the  subject-matter  of  litigation,  before  it  can  render  a  binding 
judgment  or  decree.    Johnson  et.  al,  v.  Johnson  et  al.  215. 

14.  A  bill  may  be  maintained  to  impeach  a  decree  obtained  by  fraud  or 
which  is  manifestly  unjust,  Ibid.   215. 

15.  A  void  decree,  for  the  sale  of  real  estate,  is  a  cloud  upon  the  owner's 

title,  and  he  may  maintain  a  bill  to  have  it  removed.     Ibid.  215. 
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16.  The  power  to  correct  a  mistake  in  a  writing,  is  as  much  within  the 

scope  of  the  jurisdiction  of  a  court  of  equity,  as  to  correct  any  other 
mistake ;  and  parol  evidence  may  be  resorted  to,  for  the  purpose  of 
proving  what  was  the  real  contract  made  by  the  parties.  Hunter, 
Adm'r,  etc.  v.  Bilyeu  et  al.  228. 

17.  The  writing  may  then  be  reformed  in  accordance  with  the  intention  of 
the  parties,  and  a  specific  performance  may  then  be  decreed.  Ibid.  228. 

18.  It  is  in  the  discretion  of  the  court  to  correct  the  mistake,  or  to  leave 
the  parties  to  the  operation  of  a  common  law  rule,  which  forbids  the 
introduction  of  parol  evidence  to  vary  a  written  contract,  but  the 
power  of  the  court  will  not  be  exercised  to  make  the  correction,  with- 
out the  strongest  and  most  convincing  evidence  of  its  justice.  Ibid.  228. 

19.  The  material  allegations  of  a  bill  in  chancery  not  admitted  or  denied 
by  the  answer,  must  be  proved  by  the  complainant.  Kelson  v.  Pinegar, 
473. 

20.  The  allegations  in  this  case  are  sustained  by  the  records  of  the  court 

before  which  it  was  tried,  and  those  records  are  made  exhibits  in  the 
bill  by  reference,  and  were  examined  by  the  court.  This  is  sufficient 
proof  Ibid.  473. 

21.  A  mortgagee  is  the  owner  of  the  fee  as  against  the  mortgagor,  or 
those  claiming  under  him,  and  is  entitled  to  an  injunction  to  prevent 
waste  being  committed  on  the  mortgaged  land.     Ibid.  473. 

22.  The  rule  that  objections  to  the  jurisdictions  of  a  court  of  chancery 

must  be  raised  by  a  plea  or  demurrer  in  the  first  instance,  extends 
only  to  questions  of  jurisdiction  over  the  parties.  Kimball  v.  Walker 
et  al.  482. 

23.  The  court  may,  for  its  own  protection,  interpose  the  objection,  at  any 
stage  of  the  proceedings,  that  it  has  no  jurisdiction  over  the  subject- 
matter  of  the  suit.    Ibid.   482. 

21  If,  however,  in  such  a  case,  the  court  below  has  proceeded  to  a  final 
decree  without  objection,  and  by  lapse  of  time  the  complainant's  ac- 
tion at  law  would  be  barred,  this  court  will  examine  the  merits  of 
the  controversy.    Ibid.  482. 

25.  The  evidence  in  this  case  failed  to  sustain  the  allegation's  in  the  com- 
plainant's bill.     Chapman  v.  Ogden  et  al.  515. 

CHATTEL    MORTGAGE. 

1.  The  mortgagee  of  personal  property  permitted  four  days  to  elapse, 
after  the  maturity  of  the  mortgage,  before  taking  possession  of  the 
rptrpeoy:  Held,  that  he  did  not  exercise  due  diligence.    If  absent 
himself,  he  should  have  employed  an  agent.     Wooley  v.  Fry.  159. 

2.  The  question  of  diligence  is  One  both  of  law  and  of  fact.  It  is  for  the 

court  to  determine  what  time,  under  the  circumstances,  is  reasonable, 
and  the  jury  will  say  whether  the  mortgage  was  foreclosed  within 
that  time.  Ibid.    159. 

3.  The  fact  that  a  note  and  chattel  mortgage  were  given  for  a  larger  sum 

than  was  actually  due,  is  not  conclusive  of  fraud.    Ibid.   159. 

4.  It  may  have  been  done  by  mistake;   and   it  is  for  the  jury  to  decide 

whether  it  was  done  in  fraud  of  creditors,  or  in  good  faith.    Ibid.  159. 
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5.  Iu  the  absense  of  proof  to  the  contrary,  it  is  presumed  that  a  justice  of 

the  peace,  who  has  taken  an  acknowledgment  of  a  chattel  mortgage, 
has  entered  in  his  docket  the  inventory  required  by  law.  Harloto  v. 
Birger,  425. 

6.  The  law  does  not  require  that  any  certificate  of  such  entry  on  the  docket 

shall  be  attached  to  the  mortgage.    Ibid.  425. 

7.  If  the  justice  neglects  to  make  the  entry  on  his  docket,  he  is  without 

doubt  liable  to  any  one  who  is  thereby  injured,  for  the  damage  occa- 
sioned by  such  neglect.     Ibid.  425. 

CHECKS    ON  BANKS. 
See  Banks  and  Bank  Btt,t,s. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  Any  deed  purporting  on  its  face  to  convey  title,  no  matter  on  what  it 

may  be  founded,  is  "color  of  title."    Dickenson  v.  Breeden,  279.  - 

2.  The  deed,  itself,  purports  "good  faith,"  unless  facts  and  circumstances 

attending  its  execution,  show  that  the  party  accepting  it  had  no  faith 
or  confidence  in  it.     Ibid.  279. 

3.  The  rule,  in  relation  to  notice  of  title  in  another  party,  or  notice  suffi- 

cient to  put  a  purchaser  on  inquiry,  has  no  application  to  a  claim 
arising,  under  the  statute,  from  the  payment  of  taxes,  under  claim  and 
color  of  title.    Ibid.  279. 

4.  The  payment  of  taxes  in  February,  1848,  for  the  taxes  of  1846  and  1847, 

and  thence  continuing  yearly  till  a  payment  in  April,  1854,  for  the  tax 
of  1853,  is  not  sufficient  to  create  a  bar  under  the  ninth  section  of  the 
statute  entitled  Conveyances.    Ibid.  279. 

5.  The  payment  of  taxes  for  seven  years  must  be  complete  under  either  the 

eighth  section  alone,  or  under  the  ninth  section  of  the  statute  of  con- 
veyances, in  order  to  establish  a  bar.      The  two  sections  cannot  be 
blended.     Ibid.  279. 
Dawley  v.  Van  Court,  supra,  considered  and  modified. 

COMMON   CARRIERS. 

See  Railroads,  1,  2 

CONSTITUTIONAL  LAW. 

1.  The  legislature  has  no  power,  under  the  constitution,  to  exempt  any 

person  or  class  of  persons  from  the  payment  of  taxes.  But  it  may 
commute  a  tax  for  a  payment  of  money  or  other  equivalent,  and  is  the 
sole  judge  of  the  propriety  and  value  of  such  equivalent.  Humaker 
et  al.  v.  Wright  et  al.  146. 

2.  The  act  of  February  8,  1861,  transferring  the  proceeds  of  the  two  mill 

tax  to  the  revenue  fund,  is  unconstitutional  and  void.  People  ex  re$.  v. 
The  Auditor,  434. 
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3.  The  legislature  has  authority,  under  the  constitution,  to  confer  on  an 
incorporated  town  the  power  to  declare  what  shall  be  nuisances,  and 
to  provide  for  their  abatement.     Roberts  v.  Ogle,  459. 

CONSTRUCTION  OF  STATUTES 

1.  The  act  of  1861,  in  reference  to  the  time  for  the  collection  of  taxes  in 

counties  which  have  adopted  township  organization,  was  intended  to 
altar  the  time  for  the  collection  of  the  tax  of  1860  only,  and  does  not 
affect  the  general  revenue  law  except  for  that  year.  Brown  et  al.  v. 
Ilogle  et  al.  119. 

2.  The  requirement  that  the   notice,  and   the  application  for  judgment 

against  delinquent  lands,  shall  be  to  the  June  term  of  the  court,  is 
peremptory  and  not  directory  merely,  and  an  application  at  a  different 
term,  and  judgment,  will  not  be  sustained.  A  judgment  and  sale 
under  such  circumstances  is  void,  and  may  be  attacked  collaterally. 
Ibid.  119. 

3.  The  legislature,  by  the  act  of  1851,  amendatory  of  the  act  of  1849,  en- 

titled "An  act  to  provide  for  the  construction  of  plank  roads,  by  a 
general  law,"  did  not  intend  to  make  a  distinction  between  original 
subscribers  to  the  stock,  and  subsequent  purchasers.  Gay,  impl.,  etc., 
v.  Keys,  413. 

4.  The  word  "subscriber,"  as  there  used,  is  to  be  construed  so  as  to  include 

stockholders  of  every  description.     Ibid.  413. 

See  Constitutional  Law.     Criminal  Law,  1,  2,  7. 

CONTINUANCE. 

Where  a  party  has  applied  for  and  obtained  a  continuance,  it  is  error  for 
the  court  to  set  aside  the  order  granting  the  continuance,  and  dismiss 
the  suit  for  want  of  prosecution,  without  first  giving  a  reasonable 
notice  to  the  party  at  whose  instance  the  continuance  was  granted. 
McKee  v.  Ludwig  et  al.  28. 

CONTRACTS. 

1.  A  defendant  who  wishes  to  avail  himself  of  a  postponement  of  the  time 

at  which  his  liability  matures,  must  aver  the  consent  of  the  plaintiff 
to  such  postponement,  otherwise  his  plea  is  bad.  Hoerth  v.  The 
Franklin  Mill  Co.  151. 

2.  The  loss  of  an  instrument  of  writing  does  not  change  the  contract  con- 

tained in  it.  The  liability  of  the  parties  remains  the  same.  Ibid.  151. 
?..  When  property  is  sold  without  any  expectation  of  immediate  payment, 
it  is  a  sale  on  credit;  and  the  length  of  time  for  which  the  payment  is 
deferred,  whether  one  day  or  a  longer  period,  is  of  no  consequence. 
Anstedt  v.  Sutter,  164. 

4.  Semble:  A  contract  made  in  Missouri,  and  void  by  the  laws  of  that 

State,  is  void  here.    Ibid.  164. 

5.  In  an  action  upon  a  note,  pleas  are  demurrable,  which  aver  that  the  note 

was  secured  by  a  trust  deed  upon  property  exceeding  in  value  the  amount 
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of  the  note — that  when  the  note  matured,  it  was  agreed  that  plain- 
tiff should  buy  in  the  property  under  the  trustee's  sale  for  the  amount  of 
the  debt,  and  allow  the  defendant  one  and  two  years  to  redeem  from  the 
sale — and  that  plaintiff  did  not  bid  the  full  amount  of  the  debt,  and  has 
since  refused  to  carry  out  the  agreement.     Pagne  v.  Weible,  166. 

6.  From  these  facts  it  would  appear  that  the  property  was  not  taken  inpay- 

ment for  the  note,  but  was  still  held  as  security.     Ibid.  166. 

7.  At  the  most,  the  pleas  only  show  an  extension  of  the  time  for  payment, 

and  this  cannot  be  pleaded  in  bar  of  a  recovery  upon  the  note.  If  the 
plaintiff  has  violated  his  agreement  to  extend  the  time,  he  is  liable  to 
an  action,  or  if  he  has  acted  in  fraud  of  his  agreement,  a  court  of  eq- 
uity would  enforce  it.    Ibid.  166. 

8.  In  the  following  note:  "$456.75.     One  day  after  date  we  promise  to  pay 

Daniel  Furry  or  order  four  hundred  and  fifty-six  75-100  dollars  for  va- 
lue received,  ten  percent.,"  the  words  "ten  per  cent."  do  not  mean  with 
interest  at  the  rate  of  ten  per  cent,  per  annum.  They  are  surplusage, 
and  may  be  rejected.    Griffith,  impl.,  etc.,  v.  Furry,  251. 

9.  There  is  a  patent  ambiguity  in  the  note  which  cannot  be  explained  by 

parol  evidence.     Ibid.  251. 

10.  Where  a  creditor  receives  money  before  it  is  due,  on  a  demand  drawing 

interest,  such  payment,  in  the  absence  of  all  agreement  to  the  contrary, 
should  be  applied  to  the  extinguishment  of  the  princioal.  Starr  etal. 
v.  Richmond,  276. 

11.  The  rule  is  different  after  both  the  principal  and  interest  become  due. 

Ibid.  276. 

12.  A  promise  by  a  debtor  to  pay  a  note  "when  he  can  make  a  raise,"  isnot 

a  conditional  promise     Sennoit  v.  Horner  et  al.  429, 

As  to  mistakes  in  contracts,  see  Mistake. 
As  to  land  contracts,  see  Sale  of  Lakd. 

CONVEYANCES. 

1.  The  amendment  of  1857  to  the  homestead  act,makes  the  release  of  the 

homestead  right  by  the  wife  necessary  to  all  conveyances  of  the  home- 
stead, and  protects  it  from  a  sale  under  a  trust  deed,  in  which  the  wife 
has  not  waived  that  right.    Best  et  al.  v.  Allen,  20. 

2.  An  acknowledgment  of  a  deed  which  has  a  blank  space  where  the  word 

"known"  usually  appears  in  the  clause  "who  is  personally  known  to  be 
the  real  person,"  etc.,  is  fatally  defective.    Tully  v.  Dams,  103. 

3.  The  court  will  take  judicial  notice  of  the  Acts  of  Congress  for  the  survey 

of  lands  in  this  State ;  also,  of  the  dedication  of  a  portion,  for  bounties  to 
soldiers  of  the  war  of  1812 ;  also,  of  the  subdivision  of  the  State  into 
counties.  Hence  a  description  of  land, designating  it  as  "a  tract  situated, 
etc.,  in  the  county  of  Hancock,  in  the  State  of  Illinois,  containing  one 
hundred  and  sixty  acres,  be  the  same  more  or  less,  being  north-west  26, 
north  5,  west  8,  of  the  bounty  lands,  and  being  the  same  quarter  section, 
patented  by  the  United  States  to  Edward  Orow,a  soldier  in  the  late  war," 
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is  a  tract  in  Township  5  north,  Range  8  west  of  the  fourth  principal 
meridian,  and  if  there  were  any  ambiguity  in  the  above  description, 
resort  might  be  had  to  the  patent  to  Crow,  and  to  the  deeds  from  him 
and  his  grantee.     Dickenson  v.  Breeden,  279. 

4.  Where  a  purchaser  of  land  has  actual  notice  that  the  property  has  been 

previously  sold  to  a  different  person,  the  deed  to  the  latter,  though  last 
on  record,  will  take  precedence  of  the  deed  to  the  former.    Ibid  279. 

5.  Where  a  deed  conveying  real  or  personal  property  acknowledges  the  re- 

ceipt of  the  purchase-money,  this  recital  can  be  explained  and  contra- 
dicted by  parol  evidence  which  shows  that  the  money  has  not  in  fact 
been  paid.  But  such  evidence  cannot  affect  the  legal  import  of  the 
deed.  The  grantor  is  estopped  to  claim  a  resulting  trust  in  his  favor, 
or  to  deny  that  the  deed  was  executed  for  the  uses  expressed  in  it. 
Kimball  v.  Walker  et  al.  482. 

CO-PARTNERS. 

See  Partnership. 

CORPORATIONS. 

1.  When  county  bonds  have  been  deposited  by  a  railroad  company  with  it3 

president,  under  an  agreement  with  an  accommodation  indorser,,  that 
the  bonds  should  be  held  for  the  purpose  of  paying  notes  which  had 
been  indorsed  for  the  benefit  of  the  company,  the  president  becomes  a 
trustee,  independent  of  his  official  character,  and  is  personally  respons- 
ible for  the  execution  of  the  trust.  In  such  a  case  it  will  be  no  defense 
for  him  to  allege  that  he  was  directed  by  the  corporation  to  make  an- 
other disposition  of  the  bonds.     Wilkinson  v.  Stewart  et  al.  48. 

2.  The  legislature,  by  the  act  of  1851,  amendatory  of  the  act  of  1849,  entitled 

;iAn  act  to  provide  for  the  construction  of  plank  roads,  by  a  general 
law,"  did  not  intend  to  make  a  distinction  between  original  subscribers 
to  the  stock,  and  subsequent  purchasers.  Gay,  impl. ,  etc.  v.  Keys,  413. 

3.  The  word  "subscriber,"  as  there  used,  is  to  be  construed  so  as  to  include 

stockholders  of  every  description.    Ibid.  413. 

4.  The  plea  of  "non-assumpsit ,"  in  an  action  against  a  corporation,  admits 

the  existence  of  the  corporation,  but  nothing  more.  An  averment  in  the 
declaration,  that  the  corporation  was  organized  under  the  general  law  to 
promote  plank  roads,  is  a  material  averment,  and  must  be  proved  on  the 
trial.  Non  constat,  that  the  corporation  was  not  organized  under  a  special 
charter,  with  other  and  different  powers  and  liabilities.  Ibid.  413. 
As  to  plea  of  nul  tiel  corporation,  see  Pleading,  1,  2. 
See  Municipal  Corporations. 

COSTS. 
1.  The  decisions  of  the  court  below  upon  ruling  the  plaintiff  to  file  security 
for  costs,  and  admitting  him  to  sue  in  forma  pauperis,  are  matters  which 
fall  within  the  discretion  of  that  court.    Clement  v.  Brown,  43. 
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2.  The  law  requiring  security  for  costs,  in  prosecutions  under  penal  stat- 
utes, does  not  refer  to  prosecutions  under  city  ordinances.  City  of 
Quinsy  v.  Ballance,  185. 

COVENANTS. 

1.  Where  a  vendor  sold  land  to  be  paid  for  in  three   installments,  and 

agreed  when  the  last  installment  was  paid,  to  give  a  deed  with  cov- 
enants of  warranty  against  any  person  claiming  under  the  patentee, 
and  after  all  the  installments  were  due,  brought  his  action  for  the  pur- 
chase-money, it  was  held  to  be  a  good  plea,  that  the  vendor  did  not 
own  the  patent  title.    Bunlde  et  at.  v.  Johnson  et  al.    323. 

2.  When  the  time   for  paying  the  last  installment  under  a  land  contract 

has  expired  the  obligations  to  pay  the  money  and  to  convey,  are 
mutual  and  dependant  covenants,  to  be  executed  simultaneously. 
Ibid.  328. 

3.  Then  the  party  who   insists  upon   a  performance  from  the  other  side? 

must  show  a  performance  on  his  own  part.  If  the  vendee  desires  to 
rescind  the  contract,  it  will  be  enough  to  show  that  the  other  party  is 
unable  to  fulfill,  and  as  a  tender  of  the  purchase-money  would  be  un- 
availing, the  law  does  not  require  it.     Ibid.   328. 

4.  Where  a  vendor  sells  land,  to  be  paid  for  in  installments  with  covenants 

on  his  part  to  convey  good  title,  it  might  be  no  defense  to  an  action 
brought  to  recover  the  first  installments  before  the  last  one  became 
due,  that  the  vendor  has  no  title,  for  he  has  the  whole  time  until 
the  contract  matures  to  obtain  the  title.     Ibid.  328. 

5.  But  ii  lie  delays  his  action  until  all  the  payments  are  due,  this  want  of 

title  is  a  good  defense,  as  to  all  or  any  of  the  installments.    Ibid.  328. 

6.  It  would  be  a  good  answer  to  this  defense  for  the  plaintiff  to  show  that 

although  he  does  not  hold  the  title,  he  controls  it,  so  that  he  can  com- 
ply with  his  agreement.    Ibid.  328. 

CRIMINAL  LAW. 

1.  It  is  not  error  for  the  court,  by  consent  of  the  parties,  to  direct  the  jury 

that  if  they  should  agree  upon  their  verdict  before  the  assembling  of 
the  court  on  the  following  day,  they  might  sign  and  seal  the  same, 
and  separate  if  they  chose,  and  return  with  their  verdict  sealed  into 
the  court  upon  the  assembling  thereof  on  the  following  day.  Reins 
v.  The  People,  256. 

2.  This  rule  is  entirely  independant  of  the  189th  section  of  the   criminal 

code.    Ibid.  256. 

3.  In  capital  cases,  even  the  separation  of  the  jury,  without  consent,  is 

not  of  itself  error.  It  must  be  shown,  besides,  that  the  accused  might 
have  been  prejudiced,  that  the  jury  might  have  been  tampered  with 
or  improperly  influenced  in  some  manner,  in  consequence  of  the  sep- 


arrtion,  so  as  to  affect  their  verdict.     Ibic 


'    9. 


4.  Affidavits  cannot  be  read  to  impeach  the  verdict  of  a  jury.     Ibid.  256. 

5.  When  a  sheriff  makes  improper  remarks  to  ajuryman,hemay  be  fined 

for  his  conduct,  but  it  does  not  vitiate  the  verdict.    Ibid.  256. 


558  INDEX 


6.  An  instruction  which  tends  to  mislead  the  jury  as  to  the  evidence ,  :  J 

improper.    Reins  v.  The  People,  258. 

7.  An  instruction  which  tells  the  jury,  that  in  order  to  justify  the  killing, 

in  an  indictment  for  manslaughter,  "the  threatened  danger  must  be  so 
great  as  to  create  a  reasonable  belief  in  the  mind  of  the  accused,  of 
imminent  peril  to  life,  or  the  most  serious  bodily  harm,"  is  erroneous. 
The  words  "great  bodily  harm,"  as  used  in  the  statute,  fall  far  short 
of,  "the  most  serious  bodily  harm."  Ibid.  256. 

8.  It  is  the  right  of  the  accused,  under  a  well  founded  doubt  of  his  guilt, 

to  have  a  verdict  of  acquittal.  The  jury  have  no  discretion  about  it. 
Ibid.  256. 

CURRENCY. 
See  Banks  and  Bank  Bills. 

DAMAGES. 

1.  In  an  action  of  trespass,  the  jury  may  give  exemplary  damages,  against 

a  defendant  who  willfully  damages  plaintiff's  goods,  notwithstanding 
the  defendant  may  have  made  an  entry  in  good  faith,  supposing  he  had 
a  right  so  to  do.     Best  et  al.  v.  Allen,  80. 

2.  A  willful  injury  to  the   goods,  is  as  much  a  ground  for   exemplary 

damages,  as  a  willful  and  unlawful  entry.     Ibid.  30. 

3.  In  an  action  of  trover,  items  were  included  in  the  plaintiff's  bill  of  par- 

ticulars, which  could  not  be  recovered  in  that  form  of  action,  and  the 
verdict  was  for  the  exact  amount  claimed.  Held,  that  as  there  was  no 
evidence  in  the  case  to  justify  the  verdict,  if  those  items  were  excluded, 
the  judgment  must  be  reversed.     Clement  v.  Brown,  43. 

4.  If  a  plea  of  justification  of  slanderous  publications  is   made  in  good 

faith,  and  evidence  is  introduced  honestly,  for  the  purpose  of  sup- 
porting it,  such  evidence  should  be  considered  by  the  jury  in  mitiga- 
tion of  damages,  even  though  it  is  insufficient  to  prove  the  truth  of 
the  plea.     Thomas  v.  Dunaway,  373. 

5.  But  if,  on  the  contrary,  the   plea   and   the   evidence  under  it,  were  re- 

sorted to  solely  for  the  purpose  of  further  injuring  the  plaintiff,  then 
it  is  only  an  aggravation  of  the  offense.     Ibid.  373. 

6.  These  are  questions  for  the  consideration  of  the  jury.    Ibid.  373. 

See  Judgment  and  Executions,  6,  7. 

DEED. 
See  Conveyance.  , 

DEFAULT. 

Where  a  divorce  has  been  granted,  after  default  taken,  it  has  been  held 
improper  to  set  the  default  aside,  since  the  party  may  have  married  in 
the  meantime.    Davis  v.  Davis,  180. 

Sec  Chancery,  1. 
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DEMURRER. 

See  Pleading. 

DEPOSITIONS. 

The  practice  is  well  settled  in  this  State  to  move  to  suppress  depositions 
of  non-resident  witnesses,  after  leave  has  been  obtained  to  open  them, 
and  before  the  trial  is  entered  upon.     C organ  et  al.  v.  Anderson,  95. 

The  court  will  usually  notice  only  such  objections  as  are  specially  made 
before  the  trial.    Ibid.  95. 

Notice  to  take  a  deposition,  accompanied  by  a  copy  of  the  interrogatories, 
must  be  given  to  the  adverse  party,  ten  days  before  the  dedimus  potes- 
tatem  is  sued  out,  and  an  affidavit  that  notice  and  a  copy  of  the  inter- 
rogatories was  given  to  the  adverse  party  ten  days  before  a  specified 
day,  is  sufficient.  The  court  cannot  know  that  that  notice  was  given 
ten  days  before  suing  out  the  dedimus.    Ibid.  95. 

The  statute,  as  to  taking  depositions  of  non-resident  witnesses,  must  be 
substantially  complied  with,  and  no  material  deviation  therefrom  will 
be  allowed,  unless  by  agreement  and  consent,  or  waiver  of  the  parties 
to  the  suit.    Ibid.  95. 

A  notice,  that  the  plaintiffs  "will,  on  such  a  day,  etc.,  at  the  office  of  Sam- 
uel McCreary,  in  the  town  of,  etc.,  take  depositions," — the  depositions 
being  taken  before  Samuel  McCreary,  as  justice  of  the  peace — is  suffi- 
cient to  entitle  them  to  admission.     Patterson  et  al.  v.  Hubbard,  201. 

A  general  objection  to  a  deposition,  is  an  objection  to  the  substance, 
and  not  to  the  form,  and  cannot  be  taken  on  the  trial  of  the  case. 
Thomas  v.  Dunaway,  373. 

DIVORCE. 
See  Husband  and  Wife,  2. 

EJECTMENT. 

A  verdict,  in  an  action  of  ejectment,  that  "it  is  considered  by  the  court 
that  the  issues  are  for  the  plaintiff,"  is  substantially  defective  in  not 
stating  what  estate  is  in  the  plaintiffs.   Patterson  et  al.  Y.Hubbard,  201. 

A  judgment  that  "the  plaintiffs  have  a  fee  simple  title  to  the  premises," 
is  erroneous,  when  a  portion  of  the  plaintiffs  are  tenants  by  the  cour- 
tesy only.    Ibid.  201. 

In  an  action  of  ejectment,  where  the  plaintiff  seeks  to  recover,  on  the 
ground  that  the  defendant  has  not  performed  his  covenants,  in  neglect- 
ing to  pay  the  notes  given  for  the  purchase  of  the  land  in  controversy, 
the  burthen  of  proof  is  on  the  plaintiff  to  show  such  default.  Roland 
v.  Fischer,  224. 

ESTOPPEL. 
See  Title,  1,  2,  3,  4. 
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EVIDENCE. 

1.  It  is  cot  error  for  the  court  to  exclude  evidence  which  is  merely  cumu- 

lative.    Clement  v.  Brown,  43. 

2.  It  will  be  presumed  that  the  evidence  in  the  court  below  was  sufficient 

to  sustain  the  verdict,  unless  it  appear  from  the  bill  of  exceptions  that 
it  contains  all  the  evidence.     Wooley  v.  Fry,  158. 

3.  In  action  of  ejectment,  where  the  plaintiff  seeks  to  recover,  on  the 

ground  that  the  defendant  has  not  performed  his  covenants,  in  neglect- 
ing to  pay  the  notes  given  for  the  purchase  of  the  land  in  controversy, 
the  burthen  of  proof  is  on  the  plaintiff  to  show  such  default.  Roland 
v.  Fischer,  224. 

4.  The  court  will  take  judicial  notice  of  the  acts  of  Congress,  for  the  sur- 

vey of  lands  in  this  State;  also,  of  the  dedication  of  a  portion,  for 
bounties  to  soldiers  of  the  war  of  1812 ;  also,  of  the  subdivision  of 
the  State  into  counties.  Hence  a  description  of  land,  designating  it 
as  "a  tract  situated,  etc.,  in  the  county  of  Hancock,  in  the  State  of 
Illinois,  containing  one  hundred  and  sixty  acres,  be  the  same  more  or 
less,  being  north-west  26,  north  5,  west  8,  of  the  bounty  lands,  and 
being  the  same  quarter  section,  patented  by  the  United  States  to  Eel- 
ward  Crow,  a  soldier  in  the  late  war,"  is  a  tract  in  Township  5  north, 
Range  8  west  of  the  fourth  principal  meridian,  and  if  there  were  any 
ambiguity  in  the  above  description,  resort  might  be  had  to  the  patent 
to  Crow,  and  to  the  deeds  from  him  and  his  grantee.  Dickenson  v. 
Brceden,  279. 

5.  In  an  action  against  a  railroad  company,  under  the  statute,  for  killing 

stock,  the  declaration  must  negative  all  the  exceptions  in  the  statute ; 
but  the  burthen  of  proof  is  not  upon  the  plaintiff  to  prove  the  aver- 
ment, that  there  was  no  contract  between  the  company  and  the  owner 
of  the  ground,  that  the  latter  should  build  the  fence  where  the  acci- 
dent occurred.  Great  Western  B.  B.  Co.  v.  Bacon,  347. 
G.  Where  the  means  of  proving  a  fact  are  equally  within  the  control  of 
either  party,  the  burthen  of  proof  is  upon  the  party  averring  the  nega- 
tive. Bui  where  the  opposite  party  is  in  possession  of  full  and  plenary 
proof  to  disprove  the  negative  averment,  and  such  proof  is  not  in  the 
control  of  the  other  party,  the  law  will  presume  that  the  fact  does  not 
exist,  unless  the  evidence  to  establish  it  is  adduced.    Ibid,  347. 

7.  Warren  and  A.  C.  Dickson  had  been  partners ;    upon  the  dissolution, 

Warren  left  lumber  and  moneys  with  A.  C.  Dickson.  Subsequently, 
A.  C.  Dickson  took  J.  H.  Dickson  into  partnership,  and  these  two 
partners  admitted  an  indebtedness  to  Warren,  of  $500.  Held,  that  this 
evidence  would  justify  the  jury  in  finding  that  the  new  firm  had  pur- 
chased the  assets  of  Warren  in  the  old  firm  at  that  price ;  or  that  those 
assets  had  come  into  the  hands  of  the  new  firm,  and  that  an  account 
had  been  struck,  showing  that  amount  to  be  due  from  it  to  Warren. 
Warren  v.  Dickson  et  al.  3G3. 

8.  The  material  allegations  of  a  bill  in  chancery  not  admitted  or  denied  by 

the  answer,  must  be  proved  by  the  complainant.  Nelson  v.  Pinegar,  473. 

9.  The  allegations  in  this  case  are  sustained  by  the  records  of  the  court 

before  which  it  was  tried,  and  those  records  are  made  exhibits  in  the 
bill  by  reference,  and  were  examined  by  the  court.  This  is  sufficient 
proof.    Ibid.  473. 
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10.  Where  a  deed  conveying  real  or  personal  property  acknowledges  the  re- 
ceipt of  the  purchase  money,  this  recital  can  be  explained  and  contra- 
dieted  by  parol  evidence,  which  shows  that  the  money  has  not  in  fact 
been  paid.  But  such  evidence  cannot  affect  the  legal  import  of  the 
deed.  The  grantor  is  estopped  to  claim  a  resulting  trust  in  his  favor, 
or  to  deny  that  the  deed  was  executed  for  the  uses  expressed  in  it. 
Kimball  v.  Walker,  482. 

See  Depositions. 

EXECUTION. 

Sec  Judgment  and  Execution. 

EXECUTORS. 

Sec  Administration. 

FAILURE  OF  CONSIDERATION,  and  WANT  of  CONSIDERATION , 

1.  A  plea  which  avers  that  the  note  sued  upon  was  given  to  avoid  the  threat- 

ened levy  of  a  distress  warrant  by  the  plaintiff,  upon  (ho  property  of  one 
of  the  defendants,  and  that  there  was  nothing  due  h)  the  plaintiff,  is  a 
good  plea  of  want  of  consideration.    Armstrong  v.  ~\7cbs',er  et  al.  333. 

2.  A  plea  which  sets  forth  facts  showing  a  want  of  consideration,  but  states 

them  as  showing  alailure  of  consideration,  is  nevertheless  a  good  plea 
of  want  of  consideration.     Ibid.  333. 

FEME  COVERT. 

See  Husband  and  WiFb. 

FRAUDS— STATUTE  OF  FRAUDS. 

1.  The  fact  that  a  note  and  chattel  mortgage  was  given  for  a  larger  sum  than 

was  actually  due,  is  not  conclusive  evidence  of  fraud.  Wooley  v.  Fry,  153. 

2.  It  may  have  been  done   by  mistake;  and  it  is   for  the  jury  to  decide 

whether  it  was  done  in  fraud  of  creditors,  or  in  good  faith.     Ibid.  158. 
3    Sales  of  real  estate  by  an  administrator,  are  within  the  provisions  of  the 
statute  of  frauds  and  perjuries,  and  cannot  be  enforced,  unless  there  is 
a  memorandum  of  the  sale  signed  by  him.     Bozza  v.  Rowe,  198. 

4.  The  refusal,  by  a  vendor,  to  sign  a  memorandum   in  writing,  is  not  a 

fraud,  so  as  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds.     Ibid.  198. 

5.  The  law  does  not  presume  that  because  money  has  been  entrusted  to  an 

individual,  he  has  embezzled  or  appropriated  it  to  his  own  use. 
Thomas  v.  Dunaway,  C7i*. 

6.  The  burthen  of  proof  is  on  the  person  making  the  charge  of  embezzle- 

ment to  sustain  it.  It  is  not  incumbent  on  the  other  party  to  show 
what  has  become  of  the  money,  even  though  it  is  traced  to  his  hands. 
Ibid.  373. 

See  Chancery,  14. 
3  2j        36— 30th  III. 
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HOMESTEAD  EXEMPTION. 

The  amendment  of  1857  to  the  homestead  act  makes  the  release  of  the 
homestead  right  by  the  wife  necessary  to  all  conveyances  of  the  home- 
stead, and  protects  it  from  a  sale  under  a  trust  deed,  in  which  the  wife 
has  not  waived  that  right.    Best  et  al.  v.  Allen,  30. 

HUSBAND  AND  WIFE. 

1.  The  domicil  of  the  husband   is   the   domicil  of  the   wife.     Dams  v. 

Davis,  180. 

2.  Where  a  divorce  has  been  granted,  after  default  taken,  it  has  been  held 

improper  to  set  the  default  aside,  since  the  party  may  have  married  in 
the  meantime.     Ibid.  180. 

INDICTMENT. 

See  Criminal  Law. 

INDORSEMENT— INDORSER— INDORSEE. 

An  indorser,  who  takes  up  and  cancels  the  indorsed  paper  by  giving  a  new 
obligation,  has  a  right  to  regard  this  as  a  payment,  and  to  call  upon 
his  principal  for  indemnity.     Wilkinson  v,  Stewart  et  al.  48. 

See  Assignment. 

INSTRUCTIONS. 

An  instruction  which  tends  to  mislead  the  jury  as  to  the  evidence,  is  im- 
proper.   Reins  v.  The  People,  256. 

JOINDER  AND  JOINT  OBLIGATIONS. 

In  all  actions  ex  contractu,  the  plaintiff  must  establish  his  cause  of  action 
against  all  the  defendants.     Griffith  v.  Furry,  251. 

See  Landlord  and  Tenant,  1,  2. 

JUDGMENT  AND  EXECUTIONS. 

1.  The  interest  which  one  has  in  premises  merely  by  being  in  occupation  of 

them,  is  liable  to  be  sold  on  execution.    Thomas  v.  Bowman  et  al-  84. 

2.  A  judgment  that  "the  plaintiffs  have  a  fee  simple  title  to  the  premises," 

is  erroneous,when  a  portion  of  the  plaintiffs  are  tenants  by  the  courtesy 
only.     Patterson  et  al.  v.  Hubbard,  201. 

3.  In  action  of  assumpsit,  the  defendant  pleaded  the  general  issue  to  the 

whole  declaration,  and  a  special  plea  to  the  first  count.  A  demurrer  to 
the  special  plea  was  overruled.  It  was  held  to  be  error  to  render  a 
judgment  in  bar  of  the  action,  while  the  issue  under  the  first  plea  re- 
mained undisposed  of.    Armstrong  v.  Webster  et  al.  333. 

4.  In  determining  the  amount  of  property  necessary  to  be  levied  upon  to 
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satisfy  an  execution,  the  officer  should  take  into  account  the  probable 
sacrifice  to  which  it  would  be  subjected  at  a  public  sale.  French et  al. 
v.  Snyder,  339. 

5.  In  an  action  against  a  sheriff  for  failing  to  collect  an  execution,  it  is 

no  defense  that  the  sheriff  had  reasonable  grounds  to  believe,  and  did 
believe,  that  he  had  seized  sufficient  property.  He  should  show  farther, 
that  he  used  such  diligence  as  governs  prudent  men  in  the  manage- 
ment of  their  own  business.  He  should  take  property  enough  to  allow 
for  the  probable  depreciation  of  a  public  sale.  And  at  the  same  time 
he  should  not  make  so  excessive  a  levy  as  to  bear  on  its  face  the  ap- 
pearance of  oppression  and  unnecessary  rigor.     Ibid.  339. 

6.  In  the  action  against  a  sheriff  for  failing  to   collect  an  execution,  the 

damages  are  not  necessarily  the  amount  of  the  execution,  but  only 
such  damages  as  the  plaintiff  shall  actually  suffer  by  the  sheriff's 
neglect.    Ibid.  339. 

7.  In  an  action  against  a  sheriff  for  making  an  insufficient  levy,  to  satisfy 

an  execution,  the  opinion  of  witnesses  as  to  the  value  of  the  property 
taken,  should  not  be  received.  Under  ordinary  circumstances,  the 
amount  which  the  property  brings  at  the  sheriff's  sale,  is  the  best  evi- 
dence as  against  him.     Ibid.  339. 

8.  To  render  a  levy  on  personal  property  complete,  the  officer  must  do 

some  act,  which,  if  not  protected  by  his  writ,  would  amount  to  a  tres- 
pass. If  a  delivery  bond  is  not  executed,  he  must,  to  affect  the  rights 
of  third  persons,  take  the  property  into  his  possession.  Hanely  v. 
Lowry,  446. 
9.  It  is  not  a  sufficient  levy  of  an  execution  on  personal  property,  for 
the  officer  to  indorse  a  levy  with  inventory  of  the  property  on  the  ex- 
ecution, in  the  presence  of  the  judgment  debtor,  while  the  property 
is  before  them.    Ibid.  446. 

JUDICIAL  SALES. 

1.  After  a  court  has  acquired  jurisdiction,  its  findings   are  conclusive,  at 

least  in  all  collateral  proceedings.     Goudy  et  al.  v.  Rail,  1C9. 

2.  But  on  the  question  of  jurisdiction,    its   findings  are  not   conclusive, 

Ibid.  109, 

3.  If  the  necessary  notice  has  not  been  given,  or  if  process  has  not  been 

served,  the  court  has  no  authority  to  act,  and  all  its  proceedings  are 
absolutely  void.    Ibid.  109. 

4.  The  finding  of  the  court  as  to  proper  notice  having  been  given,  or   pro- 

cess served,  is  prima  facie  sufficient  to  establish  the  fact,  and  would 
not  be  disregarded  without  very  clear  and  satisfactory  proof  to  the 
contrary.    Ibid.  109. 

5.  Notice  by  an   administrator,  of  an   application  to  sell  lands,  must  be 

published  for  six  full  weeks  before  the  day  therein  specified,  as 
the  time  when  his  petition  will  be  presented.     Gibson  v.   Boll,  172. 

6.  If  this  is  not  done,  parties  are  not  bound  to  take  notice   of  such  appli- 

cation. And  although  the  petition  was  not  in  fact  presented  until  a 
later  day  than  the  one  fixed  by  the  notice,  nor  till  after  the  six  weeks 

required  by  the  statute,  had  expired,  yet  that  fact  does   not  cure  the 

defect.     Ibid.  172. 
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7.  Parties  interested  arc  bound,  after  proper  notice,  to  appear  and  contest 

the  application  on  the  day  specified,  but  if  the  petition  is  not  then 
presented,  they  are  not  required  to  wait  from  day  to  day  to  see 
whether  any  move  will  be  be  made  in  the  case.     Gibson  v.  Roll,   172. 

8.  After  the  presentation  of  the  petition,  the  court  may  fix  a  subsequent 

day  for  the  hearing  of  proofs,  or  other  action  in  the  case.     Ibid.  172. 

JURISDICTION. 

1.  After  a  court  has  acquired  jurisdiction,  its  findings   are  conclusive,  at 

least  in  all  collateral  proceedings.    Ooudy  et  al  v.  Hall,  109. 

2.  But  on  the  question  of  jurisdiction,  its  findings  are  not    conclusive. 

Ibid.  109. 

3.  If  the  necessary  notice  has  not  been  given,  or  if  process  has  not  been 

served,  the  court  has  no  authority  to  act,  and  all  its  proceedings  are 
absolutely  void.     Ibid.  109. 

4.  The  finding  of  the  court  as  to  proper  notice  having  been  given,  or  pro- 

cess served,  is  prima  facie  sufficient  to  establish  the  fact,  and  would 
not  be  disregarded  without  very  clear  and  satisfactory  proof  to  the 
contrary.  Ibid.  109. 
5  Sales  of  real  estate  by  an  administrator,  are  within  the  provisions  of 
the  statute  of  frauds  and  perjuries,  and  cannot  be  enforced,  unless 
there  is  a  memorandum  of  the  sale  signed  by  him.  Bozza  v.  Howe,  198. 

6.  The  refusal,  by  a  vendor,  to  sign  a  memorandum   in  writing,  is  not   a 

fraud,  so  as  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds.     Ibid.  198. 

7.  The  court  must  have  jurisdiction  of  both  the  persons  of  the  parties, 

and  of  the  subject  matter  of  litigation,  before  it  can  render  a  binding 
judgment  or  decree.    Johnson  etal.  v.  Johnson  et  al.  215. 

8.  A  bill  may  be  maintained   to  impeach   a  decree  obtained  by  fraud,  or 

which  is  manifestly  unjust.   Ibid.  215. 
8.  A  void  decree,  for  the  sale  of  real  estate,  is  a  cloud  upon  the  owner's 
title,  and  he  may  maintain  a  bill  to  have  it  removed.     Ibid.  215. 

JURY. 

1.  It  is  not  error  for  the  court,  by  consent  of  the  parties,  to  direct  the  jury 

that  if  they  should  agree  upon  their  verdict  before  the  assembling  of 
the  court  on  the  following  day,  they  might  sign  and  seal  the  same, 
and  separate  if  they  chose,  and  return  with  their  verdict  sealed  into 
the  court  upon  the  assembling  thereof  on  the  following  day.  Reins  v. 
The  People,  256. 

2.  This  rule  is  entirely  independent  of  the  189th  section  of  the   criminal 

code.     Ibid.  256. 

3.  In  capital  cases,  even  the  separation  of  the  jury,  without  consent,  is 

not  of  itself  error.  It  must  be  shown,  besides,  that  the  accused 
might  have  been  prejudiced,  that  the  jury  might  have  been  tampered 
with,  or  improperly  influenced  in  some  manner,  in  consequence  of 
the  separation,  so  as  to  affect  their  verdict.    Ibid.  256. 
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4.  When  a  sheriff  makes  improper  remarks  to  a  juryman,  he  may  be  fined  for 

his  conduct,  but  it  does  not  vitiate  the  verdict.      Reins  v.  People,  256. 

5.  Affidavits  cannot  be  read  to  impeach  the  verdict  of  a  jury.    Ibid.  25G. 

6.  It  is  the  right  of  the  accused,  under  a  well  founded  doubt  of  his  guilt, 

to  have  a  verdict  of  acquittal.  The  jury  have  have  no  discretion  about 
it.    Ibid.  256. 

JUSTICES  OF  THE  PEACE  AND  CONSTABLES. 

1.  In  the  absence    of  proof  to  the  contrary,  it  is  presumed  that  a  justice 

of  the  peace,  who  has  taken  an  acknowledgment  of  a  chattel  mort- 
gage, has  entered  in  his  docket  the  inventory  required  by  law.  Har- 
low v.  Birger,  425. 

2.  The  law  does  not  require  that  any  certificate  of  such  entry  on  the  docket 

shall  be  attached  to  the  mortgage.     Ibid.  425. 

3.  If  the  justice  neglects  to  make  the  entry  on  his  docket,  he  is  without 

doubt  liable  to  any  one  who  is  thereby  injured,  for  the  damage  occa- 
sioned by  such  neglect.    Ibid.  425. 

LANDLORD  AND  TENANT. 

1.  Where  different  tenants  have  successively  held  premises,  and  paid  rent 

to  the  wrong  party,  after  notice,  it  is  in  proper  to  enter  a  decree  requir- 
ing all  of  these  tenants,  and  the  person  to  whom  they  paid  the  rent,  to 
pay  over  the  whole  amount  so  wrongfully  paid,  to  the  party  entitled 
to  it.    Davenport  et  al  v.  Haynie  et  al.  59. 

2.  In  such  case  there  can  be  no  joint  liability.     The  party  who  received 

the  rent  is  liable  for  the  whole  amount,  but  each  tenant  is  only  liable 
for  the  amount  which  accrued  during  his  tenancy.     Ibid.  59. 

3.  Where  the  owner  of  a  tract  of  land  includes  a  portion  of  the  adjoining 

quarter  section  in  his  field,  by  mistake,  and  afterwards  accepts  a  lease 
from  the  claimant  of  the  adjoining  quarter,  of  ten  acres  therein,  which 
ten  acres  are  not  specially  designated  by  the  lease,  this  is  not  a  posses- 
sion of  the  quarter  section  by  the  claimant.  Patterson  et  al.  v.  Hubbard, 
201. 

4.  The  lease  is  void,  because  the  ten  acres  mentioned  in  it  cannot  be  iden- 

tified.   Ibid.  201. 

5.  The  possession  of  the  tenant  cannot  avail  the  landlord,  to  any  greater 

extent  than  it  would  the  tenant,  if  he  was  claiming  and  holding  for 
himself.    Ibid.  201. 

LEVY  AND  SALE. 
See  Judgment  and  Execution. 

LIBEL 

1.  In  an  action  of  libel,  the  defendant,  by  pleading  the  general  issue,  vir- 
tually admits  the  falsehood  ol  the  statements  on  which  the  action  is 
based,  but  if  it  is  proved  that  he  did  publish  them,  he  may  then,  under 
that  issue,  show  any  circumstance  in  mitigation,  which  tends  to  dis- 
prove malice,  but  does  not  tend  to  prove  the  truth  of  the  charge. 
Thomas  v.  JJujcaway,  373. 


560  INDEX. 


2.  The  defendant  may  therefore  prove  prior  publications  by  the  plaintiff, 

of  a  provoking  nature,  in  mitigation.     Thomas  v.  Dunaway,  373. 

3.  If  a  plea  of  justification  of  slanderous  publications  is  made  in  good 

faith,  and  evidence  is  introduced  honestly,  for  the  purpose  of  support- 
ing it,  such  evidence  should  be  considered  by  the  jury  in  mitigation 
of  damages,  even  though  it  is  insufficient  to  prove  the  truth  of  the 
plea.     Ibid.  373. 

4.  But  if,  on  the  contrary,  the  plea  and  the  evidence  under  it,  were  re- 

sorted to  solely  for  the  purpose  of  further  injuring  the  plaintiff,  then 
it  is  only  an  aggravation  of  the  offense.     Ibid.  373. 

5.  These  are  questions  for  the  consideration  of  the  jury.     Ibid.  373. 

6.  The  law  does  not  presume  that  because  money  has  been  entrusted  to  an  in- 

dividual, he  has  embezzled  or  appropriated  it  to  his  own  use.    Ibid  373. 

7.  The  burthen  of  proof  is  on  the  person  making  the  charge  of  embezzlement 

to  sustain  it.  It  is  not  incumbent  on  the  other  party  to  show  what  has 
become  of  the  money,  even  though  it  is  traced  to  his  hands.  Ibid.  373. 

LIMITATION. 

The  action  of  debt,  on  promissory  notes,  which  were  made,  and  the  causes 
of  action  which  accrued  out  of  this  State,  and  before  the  passage  of 
the  act  of  Feb.  10,  1849,  is  not  affected  by  any  statute  of  limitation  in 
force  in  this  State.    Campbell  v.  Harris,  395. 

As  to  what  constitutes  possession,  see  Possession,  1,  2,  S. 

See  Claim  and  Color  of  Title. 

LIQUOR  LAWS. 

Incorporated  towns  have  the  exclusive  privilege  of  granting  license  to  sell 
spirituous  liquors,  and  of  prescribing  the  terms  on  which  they  may 
be  sold  within  the  corporate  limits,  and  no  person  need  have  any  other 
license  than  the  town  ordinances.  If  he  brings  himself  within  their 
provisions  he  is  not  liable  to  indictment  under  the  State  law.  Bennett 
v.  The  People,  389. 

LOST  INSTRUMENTS. 

The  loss  of  an  instrument  of  writing  does  not  change  the  contract  con- 
tained in  it.  The  liability  of  the  parties  remains  the  same.  Hoerethv. 
The  Franklin  Mill  Co.  151. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

MISTAKE. 

1.  The  power  to  correct  a  mistake  in  a  writing,  is  as  much  within  the 
scope  of  the  jurisdiction  of  a  court  of  equity,  as  to  correct  any  other 
mistake;  and  parol  evidence  may  be  resorted  to,  for  the  purpose  of 
proving  what  was  the  real  contract  made  by  the  parties.  Hunter, 
Adm'r,  etc.,  v.  Bilyeu  et  al.  228. 
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2.  The  writing  may  then  be  reformed  in  accordance  with  the  intention  of 

the  parties,  and  a  specific  performance  may  then  be  decreed.  Hunter 
v.  Bilyeu,  228. 

3.  It  is  in  the  discretion  of  the  court  to  correct  the  mistake,  or  to  leave  iiie 

parties  to  the  operation  of  the  common  law  rule,  which  forbids  the  in- 
troduction of  parol  evidence  to  vary  a  written  contract,  but  the  power 
of  the  court  will  not  be  exercised  to  make  the  correction,  without  the 
strongest  and  most  convincing  evidence  of  its  justice.    Ibid.  228. 

MORTGAGE. 

1.  The  interest  falling  due  yearly,  on  a  note  secured  by  a  mortgage,  is  an 

installment  of  the  debt,  and  the  mortgage  may  be  foreclosed  to  enforce 
its  payment.  It  is  not  necessary  to  wait  until  the  maturity  of  the 
note.     Morgenstern  v.  Klees  et  al.  422. 

2.  Premises  were  mortgaged  to  Keller  and  Roth,  July  7,  1855,  and  again  to 

appellant,  on  the  28th  of  February,  1860. 

Chatten  obtained  a  judgment  which  became  a  lien  on  the  same 
premises,  in  October,  1860. 

At  the  March  term,  1861,  Keller  and  Roth  foreclosed  their  mortgage, 
and  subsequently  the  lands  were  sold  under  their  decree  for  the  full 
amount  of  their  debt. 

At  the  same  term  appellant  obtained  a  decree  of  foreclosure  under 
his  second  mortgage,  subject  to  the  prior  mortgage,  and  permitting 
him  to  redeem  therefrom. 

Under  this  foreclosure,  appellant  bought  the  land  for  the  amount  of 
his  debt,  and  within  the  year  redeemed  from  the  sale  under  Keller 
and  Roth's  prior  mortgage. 

Subsequently,  Chatten,  the  judgment  creditor,  levied  upon  and  sold 
the  property  under  an  execution  issued  upon  his  judgment, and  claimed 
the  right  to  redeem  from  appellant's  sale  under  the  second  mort- 
gage, by  paying  the  amount  of  that  sale. 

Held,  that  the  appellant,  by  redeeming  from  the  sale  under  the  first 
mortgage,  had  not  extinguished  that  lien,  but  was  subrogated  to  the 
rights  of  the  first  mortgagee,  and  that  the  judgment  creditor  must  re- 
deem from  both  mortgages.     Flacks  v.  Kelly  et  al.  462. 

3.  A  mortgagee  is  the  owner  of  the  fee  against  the  mortgagor,  or  those 

claiming  under  him,  and  is  entitled  to  an  injunction  to  prevent  waste 
being  committed  on  the  mortgage  land.    Nelson  v.  Pinegar,  473. 


MUNICIPAL  CORPORATIONS. 

The  law  requiring  security  for  costs,  in  prosecutions  under  penal  stat- 
utes, does  not  refer  to  prosecutions  under  city  ordinances.  City  of 
Quzncy  v  Ballance,  185. 

Incorporated  towns  have  the  exclusive  privilege  of  granting  license  to 
sell  spirituous  liquors,  and  of  prescribing  the  terms  on  which  they  may 
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license  than  the  town  ordinances.  If  he  brings  himself  within  their 
provisions  he  is  not  liable  to  indictment  under  the  State  law.  Bennett 
v.  The  People,  389. 

3.  The  legislature  has  authority  under  the  constitution  to  confer  on  an  in- 

corporated town,  the  power  to  declare  what  shall  be  nuisances,  and  to 
provide  for  their  abatement.     Roberts  v.  Ogle,  459. 

4.  Under  this  power,  an  ordinance  declaring  that  swine  running  at  large  are 

nuisances,  and  providing  for  the  abatement  thereof,  is  valid.  Ibid.  459. 

NEGLIGENCE. 

1.  In  an  action  against  a  railroad   company,  for   injury  to  stock,  if  negli- 

gence is  clearly  proven  on  the  part  of  the  plaintiff,  then  the  defendant 
is  only  responsible  for  gross  negligence,  which  implies  willful  injury. 
Illinois  Central  R.  R.  Co.  v  Goodwin,  117. 
The  case  of  the  III.  Cent.  R.  R.  Co.  v.  Phelps,  29  111.  R  447,  approved. 

2.  Where  the  evidence  shows  that  a  horse  got  upon  a  railroad  track  within 

the  corporate  limits  of  a  city,  and  was  driven  by  the  train  and  finally 
killed,  at  or  beyond  the  city  limits,  and  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  company :  Held,  that  the  owner  could  not 
recover.  The  question  whether  the  track  was  fenced  where  the  accident 
occurred,  could  not  affect  the  liability  of  the  company,  because  the 
horse  got  upon  the  track  where  the  company  was  in  no  event  bound  to 
keep  up  a  fence.     Great  Western  R.  R.  Co.  v.  Northland,  451. 

3.  The  mere  killing  of  an  animal  by  a  railroad  company  does  not  render  the 

company  liable,  unless  it  has  been  guilty  of  negligence,  or  the  case 
comes  within  the  statute  of  1855.     Ibid.  451. 

NOTICE. 

1.  Where  a  purchaser  of  land  has  actual  notice  that  the  property  has  been 

previously  sold  to  a  different  person,  the  deed  to  the  latter,  though  last 
on  rcord,  will  take  precedence  of  the  deed  to  the  former.  Dickenson 
v.  Breeden,  279. 

2.  The  rule,  in  relation   to  notice  of  title   in  another  party,  or  notice  suf- 

ficient to  put  a  purchaser  on  inquiry,  has  no  application  to  a  claim 
arising,  under  the  statute,  from  the  payment  of  taxes,  under  claim  and 
color  of  title.     Ibid.  279. 

OFFICERS  AND  OFFICIAL  BONDS. 

Township  treasurers,  under  our  statute,  are  made  insurers  of  the  funds 
coming  to  their  possession,  and  nothing  can  relieve  them  from  their 
obligation  to  safely  keep  and  pay  over  such  funds,  but  the  act  of  God, 
or  of  the  public  enemy.    Thompson  et  al.  v.  Township  Trustees,  99. 

PARTNERSHIP. 

1.  Warren  and  A.  C.  Dickson  had  been  partners ;  upon  the  dissolution,  War- 
ren left  lumber  and  moneys  with  A.  C.  Dickson.  Subsequently,  A.  C. 
Dickson  took  J.  H.  Dickson  into  partnership,and  these  two  partners  ad- 
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mitted  an  indebtedness  to  Warren,  of  $500.  Held,  that  this  evidence 
would  justify  the  jury  in  finding  that  the  new  firm  had  purchased  the 
assets  cf  Warren  in  the  old  firm  at  that  price ;  or  that  those  assets  had 
come  into  the  hands  of  the  new  firm,  and  that  an  account  had  been 
struck,  showing  that  amount  to  be  due  from  it  to  Warren.  Warren  v. 
Dicksciz  et  al.  363. 
2.  In  1854,  Kimball  bought  of  John  Frink  &  Co.,  for  the  account  of  him- 
self and  WTalkcr,  certain  stage  property,  for  $53,000,  paying  $10,600  in 
cash,  r,::d  for  the  balance  giving  his  notes,  which  were  indorsed  by 
Walker.  The  business  was  continued  by  Kimball  &  Walker,  and 
afterwards  Moore  purchased  one-third  interest  in  the  business,  and 
was  admitted  as  a  partner  from  the  date  of  the  purchase,  and  signed 
his  name  to  the  notes  previously  given  to  Frink  &r  Co.  Walker  paid 
one-third  of  the  $53,000  to  Frink  &  Co.  and  Kimball  paid  the  bal- 
ance. Subsequently,  Kimball  sold  to  Walker  &  Moore  all  his  interest 
in  the  firm.  It  was  held,  that  if  this  excess  paid  by  Kimball  over  and 
above  his  just  proportion  was  an  advance  to  the  firm,  his  claim  against 
the  firm  had  been  released  by  the  sale  of  his  interest  to  WTalker  & 
Moore.  If,  however,  it  was  an  advance  made  to  Moore,  then  he  must 
look  to  Moore  for  his  pay,  and  Walker  could  not  be  liable  in  any  way 
for  it.    Kimball  v.  Walker  et  al.  482. 

PAYMENT. 

1.  An  indorser,  who  takes  up  and  cancels  the  indorsed  paper  by  giving  a 

new  obligation,  has  a  right  to  regard  this  as  a  payment,  and  to  call 
upon  his  principal  for  indemnity.     Wilkinson  v.  Stewart  et  al.  48. 

2.  Where  a  creditor  receives  money  before  it  is  due,  on  a  demand  drawing 

interest,  such  pay  ment,  in  the  absence  of  all  agreement  to  the  contrary, 
should  be  applied  to  the  extinguishment  of  the  principal.  Starr  et  al. 
v.  Richmond,  276. 

3.  The  rule  is  different  after  both  the  principal  and  interest  become  due, 

Ibid.  276. 

PENALTY  AND  PENAL  ACTIONS. 


See  Municipal  Corporations,  1. 


PLEADINGS. 


1.  The  plea  of  nul  tiel  corporation  is  a  plea  in   bar,  and  should  not  be 

stricken  from  the  files  because  a  plea  to  the  merits  has  been  interposed. 
Hoereth  v.  The  Franklin  Mill  Co.  151. 

2.  Where  a  corporation  sues  by  a  wrong  name,  the  defendant  can  only  take 

advantage  of  it  by  a  plea  in  abatement ;  but  where  there  is  no  misnomer, 
the  defendant  can  only  plead  nul  tiel  corporation  in  bar.    Ibid.  151. 

3.  A  defendant  who  wishes  to  avail  himself  of  a  postponement  of  the  time 

at  which  his  liability  matures,  must  aver  the  consent  of  the  plaintiff 
to  such  postponement,  otherwise  his  plea  is  bad.    Ibid.  151. 

4.  The  objection  that  a  plea  is  double,  can  only  be  raised  on  a  special  de- 

murrer.   Armstrong  v.  Webster  et  al.  333. 
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5.  A  plea  which  shows  a  submission  of  matters  in  controversy  t  >  arbitra- 

tors, three  days  before  the  execution  of  the  note  sued  upon,  and  wjicj 
does  not  aver  that  the  consideration  of  the  note  was  among  the  matters 
submitted,  is  not  a  sufficient  plea  of  an  award.  Armstrong  v.  Webster 
et  al.  333. 

6.  A  plea  which  avers  that  the  note  sued  upon  was  given  to   avoid  the 

threatened  levy  of  a  distress  warrant  by  the  plaintiff,  upon  the  proper- 
ty of  one  of  the  defendants,  and  that  there  was  nothing  due  to  the 
plaintiff,  is  a  good  plea  of  want  of  consideration.    Ibid.  333. 

7.  A  plea  which  sets  forth  facts  showing  a  want  ot  consideration,  but  states 

them  as  showing  a  failure  of  consideration  is  nevertheless  a  good  plea 
of  want  of  consideration.     Ibid.  333. 

8.  In  an  action  of  libel,  the  defendant,  by  pleading  the  general  issue,  vir- 

tually admits  the  falsehood  of  the  statements  on  which  the  action  is 
based,  but  if  it  is  proved  that  he  did  publish  them,  he  may  then,  under 
that  issue,  show  any  circumstance  in  mitigation,  whic^  tends  to  dis- 
prove malice,  but  does  not  tend  to  prove  the  truth  of  the  charge. 
Thomas  v.  Dunaway,  373. 

9.  The  defendant  may  therefore  prove  prior  publications  by  the  plaintiff, 

of  a  provoking  nature,  in  mitigation.     Ibid.  373. 

10.  A  plea  must  answer  well,  all  that  it  professes  to  answer,  otherwise  it  is 

bad  en  demurrer.    Harpham  v.  Haynes,  404. 

11.  A  plea  that  the  payee  of  a  note,  at  the  time  suit  was  instituted,  wrote 
his  name  on  the  back,  and  then  commenced  the  suit  in  the  name  of 
the  plaintiff,  and  without  his  knowledge  or  consent,  is  bad.  It  should 
state  further  that  the  plaintiff  had  not  subsequently  sanctioned  or  ap- 
proved the  use  of  his  name.     Ibid.  404 

12.  The  plea  of  "non-assumpsit"  in  an  action  against  a  corporation,  admits 

the  existence  of  the  corporation,  but  nothing  more.  An  averment  in 
the  declaration,  that  the  corporation  was  organized  under  the  general 
law  to  promote  plank  roads,  is  a  material  averment,  and  must  be  proved 
on  the  trial.  Non  constat,  that  the  corporation  was  not  organized 
under  a  special  charter,  with  other  and  different  powers  and  liabilities. 
Gay,  impl.,  etc.,  v.  Keys,  413. 

POSSESSION. 

1.  Where  the  ownei  of  a  tract  of  land  includes  a  portion  of  the  adjoining 

quarter  section  in  his  field,  by  mistake,  and  afterwards  accepts  a  lease 
from  the  claimant  of  the  adjoining  quarter,  oi  ten  acres  therein,  which 
ten  acres  are  not  specially  designated  by  the  lease,this  is  not  a  possession 
of  the  quarter  section  by  the  claimant.   Patterson  et  al.  v.  Hubbard-,  201. 

2.  The  lease  is.  void,  because  the  ten  acres  mentioned  in  it  cannot  be  iden- 

tified.   Ibid.  201. 

3.  The  possession  of  the  tenant  cannot  avail  the  landlord,  to  any  greater 

extent  than  it  would  the  tenant,  if  he  was  claiming  and  holding  for 
himse'.f.     Ibid.  201. 
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PRACTICE. 

1.  Where  a  party  has  applied  for  and  obtained  a  continuance,  it  is  error 
for  the  court  to  set  aside  the  order  granting  the  continuance,  and  dis- 
miss the  suit  for  want  of  prosecution,  without  first  giving  a  reasonable 
notice  to  the  party  at  whose  instance  the  continuance  was  granted. 
McKee  v.  Ludwig  et  al.  28. 

2  The  decisions  of  the  court  below  upon  ruling  the  plaintiff  to  file  secur- 
ity for  costs  and  admitting  him  to  sue  in  forma  pauperis,  are  matters 
which  fall  within  the  discretion  of  that  court.     Clement  v.  Brown,  43. 

3.  It  is  not  error  for  the  court  to  exclude  evidence  which  is  merely  cumu- 

lative.    Ibid.  43. 

4.  The  practice  is  well  settled  in  this  State  to  move  to  suppress  depositions 

of  non-resident  witnesses,  after  leave  has  been  obtained  to  open  them, 
and  before  the  trial  is  entered  upon.     G organ  et  al.  v.  Anderson,  95. 

5.  The  court  will  usually  notice  only  such  objections  as  are  specially  made 

before  the  trial.     Ibid.  93. 

6.  Notice  to  take  a  deposition,  accompanied  by 'a  copy  of  the  interrogator- 

ies, must  be  given  to  the  adverse  party,  ten  days  before  the  dedimus 
potestatem  is  sued  out,  and  an  affidavit  that  notice  and  a  copy  of  the 
interrogatories  was  given  to  the  adverse  party  ten  days  before  a  speci- 
fied day,  is  insufficient.  The  court  cannot  know  that  that  notice  was 
given  ten  days  before  suing  out  the  dedimus.     Ibid.  95. 

7.  The  statute,  as  to  taking  depositions  of  non-resident  witnesses,  must  be 

substantially  complied  with,  and  no  material  deviation  therefrom  will 
be  allowed,  unless  by  agreement  and  consent,  or  waiver  of  the  parties 
to  the  suit.     Ibid.  95. 

8.  In  the  course  of  business  A  gave  to  B  a  draft,  which  was   not  paid  on 

presentation.  Afterwards  B  sued  A,  and  recovered  judgment,  which 
included  the  amount  of  the  draft  as  well  as  other  indebtedness,  the 
draft  not  having  been  surrendered  Held,  that  the  draft  should  have 
been  produced  and  canceled  on  the  trial,  or  the  amount  deducted  from 
the  verdict.     Hodgen  v.  Latham,  188. 

9.  In  all  actions  ex  contractu,  the  plaintiff  must  establish  his  cause  of  action 

against  all  of  the  defendants.     Griffith  v.  Furry,  251. 

10.  In  an  action  of  assumpsit,  the  defendant  pleaded  the  general  issue  to 
the  whole  declaration,  and  a  special  plea  to  the  first  count.  A  demur- 
rer to  the  special  plea  was  overruled.  It  was  held  to  be  error  to  render 
a  judgment  in  bar  ol  the  action,  while  the  issue  under  the  first  plea 
remained  undisposed  of.    Armstrong  v.  Webster  et  al.  333. 

11.  A  genera]  objection  to  a  deposition,  is  an  objection  to  the  substance, 

and  not  to  the  form,  and  cannot  be  taken  on  the  trial  of  the  case. 
Thomas  v  Dunaway,  373. 

See  Judgment  and  Execution.    Jury.    Verdict. 
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PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  In  the  course  of  business,  A  gave  to  B  a  draft,  which  was  not  paid  on 

presentation.  Afterwards  B  sued  A,  and  recovered  judgment,  which 
included  the  amount  of  the  draft  as  well  as  other  indebtedness,  the 
draft  not  having  been  surrendered.  Held,  that  the  draft  should  have 
been  produced  and  canceled  on  the  trial,  or  the  amount  deducted  from 
the  verdict.    Hodgen  v.  Latham,  188. 

2.  In  the  following  note :  "$456.75.     One  day  after  date  we  promise  to  pay- 

Daniel  Furry  or  order  lour  hundred  and  fifty-six  75-100  dollars  for 
value  received,  ten  per  cent,"  the  words  "ten  per  cent."  do  not  mean 
with  interest  at  the  rate  of  ten  per  cent,  per  annum.  They  are  a  sur- 
plusage, and  may  be  rejected.     Griffithv.  Furry,  251.' 

3.  There  is  a  patent  ambiguity  in  the  note  which  cannot  be  explained  by 

parol  evidence.     Ibid.  251. 

4.  The  action  of  debt,  on  promissory  notes,  which  were  made,  and  the 

causes  of  action  on  which  accrued  out  of  this  State,  and  before  the 
passage  of  the  act  of  February  10,  1849,  is  not  affected  by  any  statute 
of  limitation  in  force  in  this  State.     Campbell  v.  Harris,  395. 

5.  By  the  term  "currency,"  bank  bills  or  other  paper  money  issued  by 

authority,  which   pass  as,  and  for  coin,  are  understood.    Marine  and 
Fire  Ins.  Go.  v.  Tincher,  399. 
G.  Current  bills,  or  currency,  are  of  the  value  of  cash,  and  exclude  the 
idea  of  depreciated  paper  money.     Ibid.  399. 

7.  The  holder  of  a  draft  is  not  bound,  as  between  himself  and  the  drawer, 

to  present  it  for  payment  at  maturity.  If  he  delays,  the  only  risk  he 
incurs,  is  that  of  the  intervening  solvency  of  the  drawee.     Ibid.  399. 

8.  Where  a  promissory  note  is  assigned  without  any  consideration  there- 

for, the  assignee  takes  it  as  a  volunteer,  subject  to  all  its  infirmities, 
the  same  as  if  he  had  had  actual  notice  of  them,  or  as  if  the  note  had 
been  assigned  after  maturity.     Harpham  v.  Haynes,  404. 

9.  A  plea  must  answer  well,  all  that  it  professes  to  answer,  otherwise  it  is 

bad  on  demurrer.     Ibid.  404. 

10.  A  plea  that  the  payee  of  a  note,  at  the  time  suit  was  instituted,  wrote 
his  name  on  the  back,  and  then  commenced  the  suit  in  the  name  of 
the  plaintiff,  and  without  his  knowledge  or  consent,  is  bad.  It  should 
state  further  that  the  plaintiff  had  not  subsequently  sanctioned  or  ap- 
proved the  use  of  his  name.     Ibid.  404. 

11.  The  interest  falling  due  yearly,  on  a  note  secured  by  a  mortgage,  is  an 

installment  of  the  debt,  and  the  mortgage  may  be  foreclosed  to  enforce 

its  payment.     It  is  not  necessary  to  wait  until  the  maturity  of  the  note. 

Morgenstem  v.  Klees,  422. 
I2„  A  promise  by  a  debtor  to  pay  a  note  "when  he  can  make  a  raise,"  is 

not  a  conditional  promise.    Sennott  v.  Horner  et  al.  429. 
13.  A  verbal  promise  to  pay  a  note  previously  given,  has  the  same  effect,  as 

regards  the  statute  of  limitations,as  a  re-delivery  of  the  note ;  and  the  note 
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is  good  for  the  same  period  that  it  would  be,  if  it  were  dated  on  the 
day  of  the  new  promise.    Sennett  v.  Horner  et  al.  429. 

See  Contracts,  5,  6,  7.  Payment,  1. 
RAILROADS. 

1.  The  responsibility  of  a  railroad  company  for  the  safely  of    its  passen- 

gers, does  not  depend  upon  Ihe  kind  of  cars  in  which  they  are  carried, 
or  on  the  fact  of  payment  of  fare  by  the  passenger.  Ohio  and  Missis- 
sippi R.  R.  Co.  v.  Muhling,  9. 

2.  If  the  passenger  is  lawfully  on  the  cars,  the  company  is  bound  to  carry 

him  safely,  whether  he  has  paid  his  fare  or  not,  but  if  he  refuses  to 
pay  on  demand,  the  company  may  eject  him  from  the  train.     Ibid.  9. 

3.  In  an  action  against  a  railroad  company,  for  injury  to  stock,  if  negli- 

gence is  clearly  proven  on  the  part  of  the  plaintiff,  then  the  defendant 
is  only  responsible  for  gross  negligence,  which  implies  willful  injury. 
Illinois  Central  R.  R.  Co.  v.  Goodwin,  117. 
The  case  of  the  III  Cent.  R.  R.  Co.  v.  Phelps,  29  111;  R.  447,  approved. 

4.  In  an  action  against  a  railroad  company,  under  the  statute,  for  killing 

stock,  the  declaration  must  negative  all  the  exceptions  in  the  statute; 
but  the  burthen  of  proof  is  upon  the  plaintiff  to  prove  the  averment 
that  there  was  no  contract  between  the  company  and  the  owner  of  the 
ground,  that  the  latter  should  build  the  fence  where  the  accident  oc- 
curred.    Great  Western  R.  R.  Co.  v.  Bacon,  347. 

5.  Where  the  means  of  proving  a  fact  are  equally  within  the  control  of 

either  party,  the  burthen  of  proof  is  upon  the  party  averring  the  neg- 
ative. But  where  the  opposite  parly  is  in  possession  of  full  and 
plenary  proof  to  disprove  the  negative  averment,  and  such  proof  is 
not  in  the  control  of  the  other  party,  the  law  will  presume  that  the 
fact  does  not  exist,  unless  the  evidence  to  establish  it  is  adduced.  Ibid. 
847. 

6.  The  trustees  of  a  railroad  company,  if  they  do  business  in  the  name  of 

the  company,  are  liable  to  be  sued  in  that  name,  and  their  property  is 
responsible  for  liabilities  incurred  while  transacting  the  business 
under  that  name.    Wilkinson  et  al.  Trustees,  etc.,  v.  Fleming,  353. 

7.  Where  the  evidence  shows  that  a  horse  got  upon  a  railroad  track  within 

the  corporate  limits  of  a  city,  and  was  driven  by  the  train  and  finally 
killed,  at  or  beyond  the  city  limits,  and  there  was  no  evidence  of 
negligence  on  the  pa:t  cf  the  company:  Held,  that  the  owner  could 
not  recover.  The  question  whether  the  track  was  fenced  where  the 
accident  occurred,  could  not  affect  the  liability  of  the  company,  be- 
cause the  horse  got  upon  the  track  where  the  company  v.t.s  in  no 
event  bound  to  keep  up  a  fence.  Great  Western  R.  R.  Co.  v.  Morthland, 
451. 

8.  The  mere  killing  of  an  animal  by  a  railroad  company,  does  not  render 

the  company  liable,  unless  it  has  been  guilty  of  negligence,  or  the 
case  comes  within  the  statute  of  1855.  Ibid.  451. 

See  Corporations,  1. 
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REAL  ESTATE. 

See  Claim  and  Color  op  Title.  Title. 

REDEMPTION. 

1.  Thomas  filed  a  bill  against  the  heirs  of  Dubois,claiming  title  to  a  lot  as 

trustee,  and  made  Wise,  the  occupant  of  the  premises,  a  party  defend- 
ant. He  obtained  a  decree  finding  title  in  him  as  trustee,  and  a  judg- 
ment for  costs  against  all  the  defendants.  An  execution  was  issued 
under  this  judgment  for  costs,  and  under  it  the  same  premises  were 
sold  to  Thomas.  Bowman  having  obtained  a  judgment  against  all 
the  defendants  in  the  chancery  suit,  except  "Wise,  redeemed  from 
Thomas'  sale,  and  the  same  premises  were  sold  under  his  exe- 
cution to  Bowman  and  Harrow  Thomas  accepted  the  redemp- 
tion money.  Upon  ejectment  brought  for  the  premises  by  Bow- 
man and  Harrow,  it  was  held,  that,  as  the  decree  found  the 
title  to  be  out  of  Dubois'  heirs  and  in  Thomas,  and  as  the  execution 
under  which  Thomas  bid  in  the  property  was  against  Wise  also,  who 
was  in  possession,  Thomas  took  nothing  by  this  sale,  except  Wise's 
possessory  title,  and  could  still  assert  his  title  under  the  decree,  as 
against  the  heirs  and  those  claiming  in  succession  to  them.  Thomas, 
v.  Bowman  et  al.  84. 

2.  The  receipt,  by  Thomas,  of  the  redemption  money,  from  those  holding 

an  execution  against  the  heirs  of  Dubois,  would  not  estop  him  from 
setting  up  his  title  under  the  decree,  against  the  purchasers  under 
that  execution,  unless  he  had  actually  adopted  a  line  of  conduct 
which  had  induced  them  to  purchase  under  it.     Ibid.  84. 

3.  The  title  of  the  Dubois  heirs  having  been  divested  by  the  decree  before 

either  of  the  executions  were  issued,  a  sale  under  the  last  execution 
against  them  could  not  pass  any  title  to  the  purchaser.  If  the  accep- 
tance of  the  purchase-money  should  estop  Thomas  from  setting  up 
his  title,  this  estoppel  could  not  vest  a  legal  title  where  none  existed 
before,  so  as  to  enable  Bowman  and  Harrow  to  maintain  ejectment. 
Ibid,  84. 

4.  The  receipt  of  the  redemption  money  by  Thomas   under  the  circum- 

stances, was  no  admissions  of  Bowman's  right  to  redeem.  Thomas 
being  a  mere  trustee,  had  no  right  to  make  admission  to  the  injury  of 
his  cestui  que  trust.  Ibid.  84. 

5.  Premises  were  mortgaged  to  Keller  and  Roth,  July   7,    1855,  and  again 

to  appellant,  on  the  28th  of  February,  1860. 

Chatten  obtained  a  judgment  which  became  a  lien  on  the  same 
premises,  in  October,  1860. 

At  the  March  term,  1861,  Keller  and  Roth  foreclosed  their  mort- 
gage, and  subsequently  the  lands  were  sold  under  their  decree  tor  the 
full  amount  of  their  debt. 

At  the  same  term  appellant  obtained  a  decree  of  foreclosure  under 
his  second  mortgage,  subject  to  the  prior  mortgage,  and  permitting 
him  to  redeem  therefrom. 
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Under  this  foreclosure,  appellant  bought  the  land  for  the  amount  of 
his  debt,  and  within  the  year  redeemed  from  the  sale  under  Keller 
and  Roth's  prior  mortgage. 

Subsequently,  Chatten,  the  judgment  creditor,  levied  upon  and  sold 
the  property  under  an  execution  issued  upon  his  judgment,  and 
claimed  the  right  to  redeem  from  appellant's  sale  under  the  second 
mortgage,  by  paying  the  amount  of  that  sale. 

Held,  that  the  appellant,  by  redeeming  from  the  sale  under  the  first 
mortgage,  had  not  extinguished  that  lien,  but  was  subrogated  to  the 
rights  of  the  first  mortgagee,  and  that  the  judgment  creditor  must  re- 
deem from  both  mortgages.     Flachs  v.  Kelly  et  al.  462. 

SALE  OF  LAND. 

1.  Where  a  vendor  sold  land  to  be  paid  for  in  three  installments,  and 

agreed  when  the  last  installment  was  paid,  to  give  a  deed  with  cove- 
nants  of  warranty  against  any  person  claiming  under  the  patentee, 
and  after  all  the  installments  were  due,  brought  his  action  for  the 
purchase-money,  it  was  held  to  be  good  plea,  that  the  vendor  did  not 
own  the  patent  title.     Runkle  et  al.  v.  Johnson,  328. 

2.  When  the  time  for  paying  the  last  installment  under  aland  contract  has 

expired,  the  obligations  to  pay  the  money  and  to  convey,  are  mutual 
and  dependent  covenants,  to  be  executed  simultaneously.     Ibid.  328. 

3.  Then  the  party  who  insists  upon  a  performance  from  the  other  side,  must 

show  a  performance  on  his  own  part.  If  the  vendee  desires  to  rescind 
the  contract,  it  will  be  enough  to  show  that  the  other  party  is  unable 
to  fulfill,  and  as  a  tender  of  the  purchase-money  would  be  unavailing, 
the  law  does  not  require  it.     Ibid.  328. 

4.  Where  a  vendor  sells  land,  to  be  paid  for  in  installments,  with  covenants 

on  his  part  to  convey  good  title,  it  might  be  no  defense  to  an  action 
brought  to  recover  the  first  installments  before  the  last  one  became 
due,  that  the  vendor  has  no  title,  for  he  has  the  whole  time  until  the 
contract  matures  to  obtain  the  title.    Ibid.  328. 

5.  But  if  he  delays  his  action  until  all  the  payments  are.  due,  this  want  of 

title  is  a  good  defense,  as  to  all  or  any  of  the  installments.    Ibid.  328. 

6.  It  would  be  a  good  answer  to  this  defense  for  the  plaintiff  to  show  that 

although  he  does  not  hold  the  title,  he  controls  it,  so  that  he  can  com- 
ply with  his  agreement.     Ibid.  328. 

See  Evidence,  3. 

SERVICE  OF  PROCESS. 

The  indorsement  on  the  summons  in  this  case  was  as  follows:  "Served 
this  writ  on  the.  within  named  Augustus  E.  Harmon,  by  delivering  a 
true  copy  of  this  with  him,  at  his  office  or  place  of  business,  in  person, 
by  delivering  a  copy  thereof  to  him,  the  16th  day  of  March,  1861." 
This  is  a  sufficient  return.    Harmon  v.  Campbell,  25. 
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SHERIFF. 

1.  In  determining  the  amount  of  property  necessary  to  be  levied  upon  to 

satisfy  an  execution,  the  officer  should  take  into  account  the  probable 
sacrifice  to  which  it  would  be  subjected  at  a  public  sale.  French  v. 
Snyder,  339. 

2.  In  an  action  against  a  sheriff  for*  failing  to  collect  an  execution,  it  is  on 

defense  that  the  sheriff  had  reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  had  seized  sufficient  property.  He  should  show,  further, 
that  he  used  such  diligence  as  governs  prudent  men  in  the  management 
of  their  own  business.  He  should  take  property  enough  to  allow  for 
the  probable  depreciation  of  a  public  sale.  And  at  the  same  time  he 
should  not  make  so  excessive  a  levy  as  to  bear  on  its  face  the  ap- 
pearance of  oppression  and  unnecessary  rigor.     Ibid.  339. 

3.  In  an  action  against  a  sheriff  for  failing  to  collect  an  execution,  the  dam- 

ages are  not  necessarily  the  amount  of  the  execution,  but  only  such 
damages  as  the  plaintiff  shall  actually  suffer  by  the  sheriff's  neglect. 
Ibid.  339. 

4.  In  an  action  against  a  sheriff  for  making  an  insufficient  levy,  to  satisfy 

an  execution,  the  opinion  of  witnesses  as  to  the  value  of  the  property 
taken  should  not  be  received.  Under  ordinary  circumstances,  the 
amount  which  the  property  brings  at  the  sheriff's  sale,  is  the  best  evi- 
dence as  against  him.    Ibid.  339. 

5.  To  render  a  levy  on   personal  property   complete,  the  officer  must  do 

some  act  which,  if  not  protected  by  his  writ,  would  amount  to  a  tres- 
pass. If  a  delivery  bond  is  not  executed,  he  must,  to  affect  the  rights 
of  third  persons,  take  the  property  into  his  possession.  Havely  v. 
Loiory,4:i6. 

6.  It  is  not  a  sufficient  levy  of  an  execution  on  personal  property,  for  the 

officer  to  indorse  a  levy  with  inventory  of  the  property  on  the  execu- 
tion, in  the  presence  of  the  judgment  debtor,  while  the  property  is 
before  them.     Ibid.  446. 

See  Jury,  4. 

SPECIFIC  PERFORMANCE. 

See  Chancery,  9,  16,  17,  18. 

STATU?Ff  OF  FRAUDS. 

See  Frauds. 

SURETY. 

See  Chancery,  5. 

TAXES— TAXATION— TAX  TITLE. 

1.  The  act  of  1861,  in  reference  to  the  time  for  the  collection  of  taxes  in 
counties  which  have  adopted  township  organization,  was  intended  lb 
alter  the  time  for  the  collection  of  the  tax  of  1860  only,  and  does  not 
affect  the  general  revenue  law  except  for  that  year.  Brown  et  al.  v. 
Eogleetal.  U9. 
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2.  The  requirement    that    the  notice  and  the  application  for  judgment 

against  delinquent  lands  shall  be  to  the  June  term  of  the  court,  is  per- 
emptory and  not  directory  merely,  and  an  application  at  a  different 
term,  and  judgment,  will  not  be  sustained.  A  judgment  and  sale 
under  such  circumstances  is  void,  and  may  be  attacked  collaterally. 
Brown  et  al.  v.  Hogle  et  al.  119. 

3.  It  is  fraud  for  a  tenant  in  common  to  permit  the  land  he  holds  in  com- 

mon with  others,  to  be  sold  for  taxes,  and  he  himself  become  the 
purchaser  for  his  own  exclusive  benefit.     Ibid.    119. 

4.  At  a  tax  sale  it  is  the  duty  of  the  treasurer  to  attend  at  the  court-house, 

on  the  day  specified  in  the  advertisement,  and  between  certain  hours, 
offer  each  tract  of  delinquent  land  separately,  so  as  to  allow  fair  com- 
petition, and   to  collect  the  taxes   at  the  least  possible  loss  to   the 
.   owner.     Ibid.     119. 

5.  To  allow  a  person  to  select  from  a  tax  list  a  portion  of  the   delinquent 

lands,  and  become  the  purchaser  of  the  whole  for  the  tax  due,  with- 
out competition,  is  contrary  to  equity,  and  fraudulent.     Ibid.  119. 

6.  The  legislature   has  no   power,  under  the  constitution,  to  exempt   any 

persou  or  class  of  persons  from  the  payment  of  taxes.  But  it  may 
commute  a  tax  for  a  payment  of  money  or  other  equivalent,  and  is 
the  sole  judge  of  the  propriety  and  value  of  such  equivalent.  Hun- 
saker  et  al.  v.  Wright  et  al.  146. 

7.  The  act  of  February  8,  1861,  transferring  the   proceeds  of  the  two  mill 

tax,  to  the  revenue  fund,  is  unconstitutional  and  void.  The  People  ex 
rel.  v.  The  Auditor,  434. 

See  Claim  and  Color  of  Title. 

TENANTS   IN   COMMON. 

It  is  fraud  for  a  tenant  in  common  to  permit  the  land  he  holds  in  common 
with  others,  to  be  sold  for  taxes,  and  he  himself  become  the  purchaser 
for  his  own  exclusive  benefit.     Brown  et  al.  v.  Hogle  et  al.  119. 

TITLE. 

1.  Thomas  filed  a  bill  against  the  heirs  of  Dubois,  claiming  title  to  a  lot 
as  trustee,  and  made  Wise,  the  occupant  of  the  premises,  a  party  de- 
fendant. He  obtained  a  decree  finding  title  in  him  as  trustee,  and 
a  judgment  for  costs  against  all  the  defendants.  An  execution  was 
issued  under  this  judgment  for  costs,  and  under  it  the  same  premises 
were  sold  to  Thomas.  Bowman  having  obtained  a  judgment  against 
all  the  defendants  in  the  chancery  suit,  except  Wise,  redeemed  from 
Thomas'  sale,  and  the  same  premises  were  sold  under  his  execution 
to  Bowman  and  Harrow.  Thomas  accepted  the  redemption  money. 
Upon  ejectment  brought  for  the  premises  by  Bowman  and  Harrow,  it 
was  held,  that,  as  the  decree  found  the  title  to  be  out  of  Dubois'  heirs 
and  in  Thomas,  and  as  the  execution  under  which  Thomas  bid  in  the 
property  was  against  Wise  also,  who  was  in  possession,  Thomas  took 
nothing  by  this  sale  except  Wise's  possessory  title,  and  could  still 
assert  his  title  under  the  decree,  as  against  the  heirs  and  those  claim- 
ing in  succession  to  them.     Thomas  v.  Bowman  et  al.  84. 
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2.  The  receipt  by  Thomas  of  the  redemption  money,  from  those   holding 

an  execution  against  the  heirs  of  Dubois,  would  not  estop  him  from 
setting  up  his  title  under  the  decree,  against  the  purchasers  under 
that  execution,  unless  he  had  actually  adopted  a  line  of  conduct 
which  had  induced  them  to  purchase  under  it.  Thomas  v.  Bowman  et  al. 
84. 

3.  The  title  of  the  Dubois  heirs  having  been  divested  by  the  decree  before 

either  of  the  executions  were  issued,  a  sale  under  the  last  execution 
against  them  could  not  pass  any  title  to  the  purchaser.  If  the  accep- 
tance of  the  purchase-money  should  estop  Thomas  from  setting  up 
his  title,  this  estoppel  could  not  vest  a  legal  title  where  none  existed 
before,  so  as  to  enable  Bowman  and  Harrow  to  maintain  ejectment. 
Ibid.  84. 

4.  The  receipt  of  the  redemption   money  by   Thomas   under  the  circum- 

stances, was  no  admission  of  Bowman's  right  to  redeem.  Thonsaa 
being  a  mere  trustee,  had  no  right  to  make  admissions  to  the  injury 
of  his  cestui  que  trust.     Ibid.   84. 

TOWNS   AND   CITIES. 

Township  treasurers,  under  our  statute,  are   made    insurers  of  the   funds 

to  their  possession,  and  nothing  can  relieve  them  from   their   obliga-. 

tion  to  safely  keep  and  pay  over  such  funds,  but  the  act  of  God,  or  of 

the  public  enemy.     Thompson  et  al.  v.  Township  Trustees,  etc.  99. 

See  Municipal  Corporations. 

TRESPASS. 

1.  In   an   action   of    trespass,   the  jury  may  give    exemplary  damages, 

against  a  defendant  who  willfully  damages  plaintiff's  goods,  notwith- 
standing the  defendant  may  have  made  an  entry  in  good  faith,  sup- 
posing he  had  a  right  so  to  do.    Best  et  al.  v.  Allen,  30. 

2.  A  willful  injury  to  the  goods,  is  as  much  a  ground  for  exemplary  dam- 

ages, as  a  willful  and  unlawful  entry.     Ibid.  30. 
TROVER. 

In  an  action  of  trover,  items  were  included  in  the  plaintiff '3  bill  of  par- 
ticulars, which  could  not  be  recovered  in  that  form  of  action,  and  the 
verdict  was  for  the  exact  amount  claimed.  Held,  that  as  there  was 
no  evidence  in  the  case  to  justify  the  verdict,  if  those  items  were  ex- 
cluded, the  judgment  must  be  reversed.     Clement  v.  Brown,  43. 

TRUSTS— TRUST  DEEDS— TRUSTEES. 

1.  When  county  bonds  have  been  deposited  by  a  railroad  company,  with 
its  president,  under  an  agreement  with  an  accommodation  indorser. 
that  the  bonds  should  be  held  for  the  purpose  of  paying  notes  which 
had  been  indorsed  for  the  benefit  of  the  company,  the  president  be- 
comes a  trustee,  independent  of  his  official  character,  and  is  person- 
ally responsible  for  the  execution  of  the  trust.  In  such  a  case  it  will 
be  no  defense  for  him  to  allege  that  he  was  directed  by  the  corpora- 
tion  to  make  another  disposition  of  the  bonds.  Wilkinson  v.  Stewart 
et  al  48. 
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2.  A  trustee  has  no  right  to  make  admissions  to  the  injury  of  his  cestui  que 

trust.    Thomas  v.  Bowman  et  al.  84. 

3.  The  trustees  of  a  railroad  company,    if  they   do    business  in  the  name 

of  the  company,  are  liable  to  be  sued  in  that  name,  and  their  property 
is  responsible  for  liabilities  incurred  while  transacting  the  business 
under  that  name.     Wilkinson  etal.,  Trustees,  etc.,  v.  Fleming,  353. 

See  Homestead  Exemption,  1. 

VENDOR  AND   VENDEE. 

See  Sale  of  Land. 

VERDICT. 

A  verdict,  in  an  action  of  ejectment,  that,  "it  is  considered  by  the  court 
that  the  issues  are  for  the  plaintiff,"  is  substantially  defective  in  not 
stating  what  estate  is  in  the  plaintiffs.  Patterson  et  al.  v.  Hubbard,  201. 

See  Jury. 

WASTE. 

See  Chancery,  21. 
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